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Hucepramisi € KOMIUIEKCHUM HayKOBHM JOCIHIDKEHHSIM OOMEXYBaJIbHHUX
3aX0J[IB KPHUMIHAJIbHO-IIPABOBOIO0 XapakTepy, IO 3aCTOCOBYIOThCA JO OCI0, Kl
BUMHUIM JOMALIHE HACUIBLCTBO, 3aKPIIUIEHUX Y HOpMi cTarTi ¢T. 91! KpuminansHoro
Konexcy Ykpainu (nam — KK Ykpainu), Ha mifcTaBi SKOTo po3po0iaeHo 00IpyHTOBaH1
MPOMO3UIIil Ta PEKOMEHJAIll 100 BAOCKOHAJIEHHS HOPMATUBHHUX IMOJOXKEHb IMPO
oomexxyBanibH1 3axou y KK Ykpainu Ta npakTHKu iX 3aCTOCYBaHHS. 3allPOTOHOBAHO
PO3ILIKUPEHHS] 00MEKYBAJIbHUX 3aXO0/[1B KPUMIHAJIBHO-TIPABOBOTO XapaKTEPy 3 METOIO
3aCTOCYBaHHS OCTaHHIX JI0 0C10, sIKi BUMHIIM KPUMIHAJIbHI IPABOMOPYILIEHHS MPOTU
CTaTeBOi CBOOOJAM Ta CTAaTeBOI HEJOTOPKAHOCTI OCOOM Ta KPUMIHAIbHI
MPaBOIOPYILICHHS, MOB’sI3aH1 3 HACHUJIBCTBOM 32 O3HAKOI CTaTi, Ta 3aCTOCYBaHHS
0oOMEXyBaJIbHUX 3aXOJIB JIO HEMOBHONITHIX o0C10, SKi BYMHWUIM KPUMIHAJIbHI
MPaBOIOPYILIEHHS, TTOB’A3aH1 3 JJOMAIIHIM HACUJIBCTBOM Ta HACUIILCTBOM 33 O3HAKOIO
ctaTi. BucnoBneHo i 0OTpyHTOBAaHO MPOMO3UIII0 KPUMIHANI3YBATU CUCTEMATHYHE
BUMHEHHS HACWIbCTBA 3a O3HAKOK CTATI Ta HOPMATHBHO 3aKPIMUTH TOHSTTS
«KpUMiHATbHE TMPABOMOPYIICHHS, TMOB’S3aHE 3 HACHJIHCTBOM 3a O3HAKOK CTATI»,
aBTOpPChKE (hOPMYIIFOBAHHS SIKOTO HAJAETHCA.

VY nawuceprailii po3risiHyTO TEOPETUKO-METOJIONOTIUHI 3acajy JOCIHIIKESHHS
0oOMeXyBaJIbHUX 3aXOJ[IB KpUMIHAJIBHO-TIPABOBOro xapakrtepy. OxpeMy yBary
npuaiIeHo kBamigikaiii KpUMiHAIBHUX MPABONOPYIIEHb, OB’ S3aHUX 3 JOMAIIHIM

HaCUJIbCTBOM, K MEPEAYMOBH 3aCTOCYBaHHs OOMEXYyBaJIbHUX 3aXOMIB 10 OC10, SKi



BUMHWIIM KPUMIHAJIIBHO KapaHe JOMAallHE HAaCWUJIbCTBO Ta IHINI KPUMIHAIbHI
MIPaBOMNOPYIICHHS, MOB’A3aHl 3 JOMAalIHIM HacuibCcTBOM. KoOHcTaToBaHO, 11O I
SAKICHOTO 3aCTOCYBaHHS 00MEKYBaJIbHUX 3aX0/11B KPpUMIHAILHO-TIPABOBOTO XapaKTEPy
HEOOXIIHUM € HOPMATHUBHO-TIPABOBE  3aKPIIUICHHS TMOHATTA  «KpUMIHAJIbHE
MIPaBONOPYIICHHS, OB’ s13aHE 3 JOMAILIHIM HACHJIBCTBOM) Ta Ha/JaHO MOI0 aBTOPCHKE
(dhopMyIIOBaHHS.

OOrpyHTOBaHO HEOOXI1THICTH PO3MEKYBAaHHS TEPMIHIB «3aX1/1», «3aci0», y TOMYy
YUCIl «OOMEXYBaJIbHI 3aX0OAN», «OOMEXYBaJbHI 3acO0M», «3aX0AW O€3MeKw» Ta
3aMPONOHOBAHO B HOPMATUBHO-IIPABOBOMY I10JI1 Y’KMBATH CaM€ TEPMIH «3aX11.

[TpoananizoBaHO  CTaH  HAyKOBOI  pO3pOOKM  MUTaHb  NPHU3HAYECHHS
0oOMeXyBaJbHUX 3aXOJIB KPHUMIHAJIbHO-MIPABOBOIO XapakTepy Ta KBamidikaiii
JOMAIIHBOI'0 HACWJIBCTBA. 3a3HAYEHO, 10 Cy4YacHl HAayKOBI Mpalli 13 JOCHIIKyBaHOT
MpoOJIEeMaTUKU XapaKTEePU3YIOThCS (DParMEHTAPHICTIO, 10 aKTyalidye mnotrpely y
3M1MCHEHHI KOMIUJIEKCHOTO JOCIHIPKEHHS TPaBOBOi MPUPOAM Ta MIpoOjeM
3aCTOCYBaHHS OOMEXKYBaJIbHUX 3aXO0/IB KPUMIHAJIHHO-MPABOBOTO XapakTepy SK
IUTICHOTO TMPAaBOBOTO SBHUINA, a TaKOX HEOOXITHICT, BHU3HAYEHHS IUIAXIB iX
BJIOCKOHAJICHHS Ta TapMOHI3allil Y HOPMaTUBHO-TIPABOBOMY TIOJII.

BuBuennss nmocBigy 3apyODKHMX  KpaiH  pPI3HMX  [PaBOBUX  CHUCTEM
(anrnocakconcekoi (CIIIA, Kanana, Benuka bpuranis) Ta poMaHO-repMaHCHKOT
(Himeuuuna, ®panuis, [Beitnapis, Asctpis, [Honsmia, I'py3is, Kazaxctan)) 3 nuranb
perjaMeHTaunli Sk B IUIOMY OOMEXYBAJIBHHUX 3aXOJAIB KPHUMIHAJIBHO-IIPABOBOIO
XapakTepy, Tak 1 3aXO[iB, SIKI 3aCTOCOBYIOThCS JO OCiO, SIKI BUYMHUIU JIOMAIHE
HACUJIbCTBO, J03BOJIUIIO BCTAHOBUTH, 10 Y IXHOMY 3aKOHOJABCTB1 ICHYIOTh IPABOBI
SABUIA, SKI MalTh YUMAJO CHUIBHUX PHC 13 OOMEXYBaJbHUMHU 3aXOJaMHu,
nepenOauenumMun KK VYkpainu, 1 BoJHOYAac Haznamo 3MOTY BHSIBUTH DPE3EPB I
MOJAJBLIOr0 BJOCKOHAJIEHHS aHaJI130BaHOTO0 KPUMIHAIBHO-IIPABOBOTO 1HCTUTYTY.

3 MOo3uIlli CUCTEMHOr0 aHali3y IOCHIIKEHO CIeliaibHI 3aXO0Ju MPOTHALT
JIOMAalTHbOMY HAaCUJILCTBY, perjaMeHToBaHl 3akoHOM Ykpainum Neo 2229-VIII Bin

07.12.2017 p. «lIpo 3amoOiraHHs Ta MPOTHAII0 JIOMAUIHBOMY HAaCUJIBCTBYY.



Busnadueno wicuie Ta poiib OOMEXYBAJIBHUX 3aXOAIB KPUMIHAJIBHO-IIPABOBOTO
XapakTepy B 3a3HAUEHIN cUCTeMI Ta iX BIAMIHHOCTI BiJl 1HIIUX CHEI[iaJbHUX 3aXO/iB.
KoncraToBaHo, 1110 cuCTeMa HOPMAaTUBHO-TIPABOBUX 3aX0/11B 3aM00ITaHHS Ta MPOTUALT
JIOMAalTHbOMY HACUJIbCTBY CKJIQJA€ThCA 13 3aXOMAIB II0J0 THUMYAaCOBOTO OOMEKEHHS
MpaB Ta MOKJIaJIeHHS 000B’SI3KIB HAa KPUBJIHHUKA, SIKUM BUMHUB JJOMAIIHE HACWIHCTBO,
a TakoX 13 3aXxOJiB, WI0 3aCTOCOBYIOThCS JO OCOOM, sIKa MiJO3PIOEThCH,
O0OBUHYBauyeThCsd ab00 BUYMHWIA KpPUMIHAJIbHE TMPABOMOPYIIEHHS, TIOB’sI3aHE 3
JOMAIIHIM  HAaCWJIbCTBOM. Pi3HOBHJIaMH OCTaHHIX Hapa3li €: B3ATTS Ha
npopiIaKTUYHUN OOJIIK KpUBAHUKA Ta TPOBEACHHS 3 HUM MNPODUIAKTUYHOT
pobotu (1); HampaBieHHA KpHUBIHUKA HAa MPOXOJKEHHS MNpOrpamMu ISt
KPUBAHUKIB (2); TEpMIHOBUM 3a00pOHHMIM MPUIUC CTOCOBHO KpubaHuka (3);
00MeXXyBaIbHUI MPUIKC [IUBUTLHO-IIPABOBOTO XapakTepy (4); 0OMexXyBaIbHUN 3aXi]
KPUMIHAJIBHO-IIPOLIECYAIBHOTO  XapakTepy, IO 3aCTOCOBYETHCS [0 OCOOM, sKa
M1JI03PIOIOTHCST a00 OOBUHYBAUYIOTHCA y CKOEHHI JOMAIIHBOIO HacuibcTBa (5) Ta
oOMeXyBaJlbHUN 3axiJ] KpUMIHAIbHO-MIpaBOBoro xapakrepy (6). L1 3axoau
3aCTOCOBYETHCSl 10 OCi0, SIKI BUMHWIIM JIOMAIIIHE HACUJILCTBO, 1 XO4Ya MAalOTh Pi3HI
nepeyMoBH, MiACTaBU, Cy0 €KTIB Ta CTPOK MpPHU3HAYCHHS, aje 00 €AHaHl €IUHUM
HaMipOM IIOJ0 3aXUCTY 0ci0, Kl MOTEPHAIOTh Bl JOMAIIHLOTO HACUIIbCTBA.

Ha mingcraBi icHyrouoi y Teopii KpUMIHAJIBHOTO MpaBa CUCTEMH COIIAIbHO-
MPaBOBUX OOCTABUH JOCIIKEHO Ta BUOKPEMJICHO YHHHUKH (0OCTaBUHM) COI1aTbHOT
00yMOBIIEHOCTI HOPM MPO OOMEXKYBaJlbHI 3aX0/AH, 110 3aCTOCOBYIOTHCS IO OCi0, sIKi
BUMHWIIUA JIOMAIITHE HACUIIbCTBO.

CdopMynb0BaHO BHCHOBOK, 110 MpaBOBa MPHUpPOJa OOMEKYBAIbHUX 3aXO/IIB
KPUMIHAJBLHO-IIPABOBOI'0 XapaKTEpy MOJISITa€ y TOMY, L0 BOHU € HANUCYyBOPIIIMMU
3aX0/JaMHM cepesl CrelladbHUX 3aX0/A1B MPOTUALl JOMAIIHBOMY HACHIIBCTBY, 30KpeMa,
MPUMYCOBUMH KPUMIHAJIBHO-IIPABOBUMU 3aX0JlaMU, 10 MAIOTh JOJIATKOBUI XapaKTep
1 3aCTOCOBYIOTHCSI CYJIOM Y pa3l BUMHEHHS TOBHOJITHBOIO OCOOO0I KPUMIHAIBHOTO
MPaBOIOPYILICHHS, TMOB’SI3aHOTO 3  JIOMAIIHIM  HacuibCcTBOM. Ilpu  1mpomy

KOHCTaTOBaHO, III0 BOHU € CKJIQJIOBOI0 CHUCTEMH IHIIUX 3aXOJ[IB KPUMIHAIBLHOTO-



MPaBOBOTO XapakTepy 1 MOXYTh OYTH $K JOJaTKOM JO TIOKApaHHSIM, TakK 1
albTepPHATUBOIO HoMy. IX MeTa monsrac B 0OMeKEHHI IOTEpPIioi BiJ HaCHILCTBA
ocoOu BiA A1 KpUBAHMKAa Ta 3amnoOiraHHl y MailOyTHbOMYy Oynb-aKuM (popMam
HAaCWJIbCTBA IIOJO HeEi. 3a CBOEI MPABOBOI MNPUPOIOI0 OOMEXYBalbHI 3aXOAH
KpPUMIHAJbHO-TIPABOBOIO  XapakTepy BIIHOCATHCS JO 3aXOJiB O€3MeKH, II0
3YMOBJIIOETHCA CIEHU(PIYHOIO METOK iX 3aCTOCYBaHHA, Cy0’€KTOM, A0 SKOTO BOHHM
MOXXYTh OyTH 3aCTOCOBaHI, MEPEAyMOBOIO, YMOBOIO, IIJICTABOI0 3aCTOCYBAHHS Ta
XapakTepoM BHJIIB 0OMEXYyBaIbHUX 3aX0/1B, periiamenToBanux KK Ykpainu.
HaBeneHo apryMmeHTamiro MOAO TOro, IO MEPEIyMOBOIO IJIsi 3aCTOCYBAaHHS
00MeXyBaIbHUX 3aXO0JiB, 3aKkpimienux y Hopmi cT. 91! KK Ykpainu, € He «37104MH,
MOB’A3aHUM 3 JIOMAaIllHIM HACWIbCTBOM», a «KpHUMIHAJIbHE MPABONOPYIICHHS,
OB’ SI3aHE 3 JIOMALIHIM HACHJIBCTBOMY, IT1JT SIKUM 3alPONIOHOBAHO PO3YMITH «OY/Ib-sKe
KpUMiHaJbHe paBonopyuieHHs, BuzHauene KK Ykpainu, o00cTaBUHU BUMHEHHS IKOTO
CBIlYaTh MNPO HASBHICTh y MiAHHI (Aii a0o Oe3disIbHOCTI) O3HAK JIOMAaIlHbOTO
HAaCWJIbCTBA, TOOTO (PI3UMYHOTO, CEKCYaIbHOTO, MCUXOJIOTIYHOTO a00 €KOHOMIYHOTO
HAaCUJIbCTBA, 1[0 BYMHSAIOTHCS B CIM’1T YU B MeXax MICIS MPOXUBAHHSI a00 MIXK
poandamu, ab0 MDK KOJHUIIHIM YU TEHEPIIHIM MOAPYXKAM, ad0 MIXK I1HIITUMU
oco0aMH, SIKI CHUIBHO MPOXKUBAIOTH (MPOXKUBAIM) OJHIEID CIM €10, ajle He
nepedyBaloTh (He mepeOyBalin) y POAMHHUX BIIHOCHHAX YU Y HUTIO01 MK C00010,
HE3aJIe)KHO BIJl TOTO, YW MPOXKHUBAE (MPOXKUBAJIA) 0coba, sSKa BUMHWUIIA JIOMAIIHE
HacCWJIbCTBO, Y TOMY CaMOMy MicCIl, II0 ¥ mocTpaxzaaia ocoda, a TaKOX MOrPO3H
BUMHEHHS TaKUX MiSHb, HE3aJEKHO B1J TOTO, YW BKa3aHO iX B IHKPUMIHOBaHIM CTATTI
(uactuni ctatti) KK sik 03HaKy KpUMiHaJIBHOTO MPaBOIMOPYILIEHHS ab0 BiIOOpaKeHO
K 00CTaBUHY, IO OOTSHKY€ KPpUMiHAIbHY BIANOBIIAIBHICTEY. [Ipu 11bOMY HaBeaEHO
aBTOPChbKE O0aYeHHs rpyn KPUMIHAIBHUX MPABONOPYIIEHb, K1 MOXKYTh OyTH BU3HAHI
NEPEeIyMOBOIO  3aCTOCYBaHHS OOMEXYBAJIbHUX 3aXOAIB, Ta HAroJIONIeHO Ha
HEBUYEPITHOCT] BUIMAJKIB, Y SIKUX MOXYTh BUSIBUTHCS OOCTaBHHH, IO CBIIYATh MPO
HasBHICTb Yy KPUMIHAJIBHOMY TMPABOMOPYIIEHHI (3704YMHI 1 MPOCTYIKY) O3HAK

JOMAITHBOI'O HACHUJIBCTBA.



VYpaxoByrouu npobiemMy BiAMEKYBaHHS KPUMIHAJIBHO KapaHOTO JOMAIIHHOTO
HACMJILCTBA, PErJIaMEHTOBaHOro Hopmowo cT. 126! KK  Vkpainm, Bix
aJIMiHICTPaTMBHOIO IPABONOPYIIEHHS, 3aKpimieHoro y Hopmi cr. 173% Komekcy
VYkpainu npo agMiHiCTpaTUBHI npaBonopyuieHHsa Ykpainu (aam — KYnAIl Ykpaiun),
3M1MCHEHO Yy3arajlbHeHHS TMpaBoBux mo3uiliii BepxoBHoro Cyay 3 mnNHUTaHHS
BIIMEKYBaHHS IIMX BHJIB MpaBoNoOpylleHb. Kk pe3ynbTaT, s 3a0e3MeueHHs
MpaBWIbHOI  KBami(ikalii KpUMIHAJIBHO KapaHOTO JIOMAaIlllHbOTO HACHUJIbCTBA
3aIPONOHOBAHO BUPILIEHHS NEPEiKY TUTaHb, CYTHICTb SIKMX MOJISATAE Y TOCIIIKEHHI:
1) cneuudiuyHoi 00’€KTUBHOI CTOPOHM, IIO MOJSATA€ Y CUCTEMATUYHOMY BUHMHEHHI
HAaCWJIbHUILKUX 1A MpUHAWMHI B OJHIA 13 TPbOX mependadyeHux y 3akoHi (hopm
HAaCWJIbCTBA — (PI3MYHOr0, TICHUXOJIOTIYHOTO YU EKOHOMIYHOTO; 2) MPaBUIHHOCTI
BU3HAYCHHSI CUCTEMAaTUYHOCTI BUMHEHHS MISHHA, SIKE MOJISITA€ Y BUYMHEHHI JISIHHS
BTpeTe (HE3aJIE)KHO BiJI 3aCTOCOBAHO1 B MOMNEPEAHIX HACWIBHUIIBKUX aKTaX TIEl 49U
1HII01 opMu HacUILCTBA Ta BiA (akTy iX JOKYMEHTYBAaHHS) 3a YMOBH, II0 HACTaB
xoua OM OJIMH 3 yKa3aHUX y 3aKOHI HACHI/KIB; 3) cnocoOy JerajibHOrO BU3HAUYECHHS
MOHATTS  «(pI3UYHE  HACWIBCTBO» SIK  (OpPMHU  JIOMAIIHbOTO  HACUJIbCTBA;
4) MmaTepialbHOTO CKJIAay [isiHHS, OOOB’S3KOBOIO O3HAKOK 0O0’€KTUBHOI CTOPOHU
SAKOTO € CYCHUIbHO HeOE3IMeuHI HACHIAKU y BUIJSAAI (QI3UYHUX YU TCUXOJOTTUHHX
CTpaXkJlaHb, BTPATH Mpare3aaTHOCTI, €MOIIIHHOI 3aJeKHOCTI, MOTIPIICHHS SKOCTI
KUTTS MOTEPILIOT 0COOU.

HocnimkeHo Ta copMyIbOBAHO MOHATTS niocmagu 0OMEKYBaTbHUX 3aXO1B,
1110 3aCTOCOBYIOTBHCS /10 0C10, SIK1 BAMHUIIM JIOMAIIHE HACUIILCTBO, SIKE 3AlIPOTIOHOBAHO
BU3HAYUTU K  HASABHICTh  IHTEpeCy  MOTEPHUIOr0  BiJf  KPUMIHAIHHOTO
MPaBOIOPYILICHHS, TOB’S3aHOTO 3 JIOMAIlHIM HACUJILCTBOM, IO IPYHTYETHCS Ha
HasBHOCTI Oe3nocepenuboi HeOe3neku. OOrpyHTOBAHO AOILUIBHICTh Mepea0aynuTu B
3aKOHI MOMJIMBICTb ypaxyBaHHS IpU BHUPIINIEHHI NUTaHHSA 3aCTOCYBaHHS
00MeXXyBaJIbHUX 3aXO0/lIB IHTEPECY NUTHUHU-CBIJIKA, AKUWA MOXKe OyTH MOTEPHIIUM BiJ
JIOMaIIHBOIO0 HACWJIBCTBA BIAMOBINHO N0 3akoHy Ykpainu «Ilpo 3amoOiranns Ta

NPOTUAII0 JOMAIIHbOMY HACHWJIbCTBY» Ta MIKHApPOJHOrO CTaHIapTy. Takox Ha



MIJICTaBl JOCTIKEHHS CYJOBOI MPAKTUKHU, 3alpPONOHOBAHO TMpPU MPU3HAYEHHI
MOKApaHHS 32 BYNHEHHSI KPUMIHAJIBHOTO MPABOMOPYIIEHHS, TTOB’I3aHOTO 3 JIOMAIIIHIM
HAaCUJIbCTBOM Ta HACHJILCTBOM 32 O3HAKOK) CTaTi MIOA0 MAJOJITHHOI TUTUHHU a0 y
MPUCYTHOCTI IUTHHU, BUAUIUTH 1I€ MOJOXKEHHS B OKpeMYy OOCTaBUHY, IO OOTSIKYE
MOKapaHHS.

Ymosamu 3actocyBaHHs 0OOMEXYBaJIbHUX 3aXO/[lIB 3alIPOINIOHOBAHO BU3HABATH
(akT npu3HAYEHHS MOKapaHHS, HE MOB’S3aHOT0 3 MO30aBJICHHSM BOJI (130JIAI1€I0
0ocoOu BiJl CyCHIIbCTBA), a00 3BUIbHEHHSI 0COOU BiJl KpPUMIHAIBHOI BIJMOBIIAIBHOCTI
4y BiJ nokapanHs 3 nependauenux KK Ykpainu mijncras.

[IpoananizoBaHO Ta HAJaHO XApAKTEPUCTUKY 6uU0i6 OOMEKYBAJIbHUX 3aXOJIiB
KpUMIHAJBLHO-TIPABOBOI0 XapakTepy, pernamentoBanux KK Ykpainu, Ta BUCIOBIEHO
CYIKEHHS 1010 MOJIUBOCTI JIOTTOBHEHHS nepeiky 3aKpIMIICHUX
ycT. 91' KK Vkpainu o00MeXyBalbHHX 3aXOJiB 3a00pPOHOI0 HAOIMKATHCS Ha
BU3HAUEHy BIJCTaHb JI0 O0cCOOHM, sSKa TMOCTpaxjaia Bl KPUMIHAIHHOTO
MPaBOIOPYIIEHHS, TOB’S3aHOTO 3 JIOMAIlHIM HAaCUJILCTBOM 32 yYMOBHU HAasIBHOCTI
MKUCHMOBOT 3Tr0JIM HA 1€ MOCTpakaaioi ocoObu ado i 3aKOHHOTO MpeICTaBHUKA (KpIM
BUMAJKY, KOJM 3aKOHHUM TNPEJACTAaBHUKOM € 3acCy/DKEHUM) 3 TMOKJIaJaHHSIM Ha
3aCyJI’)KEHOr0 000B’ 3Ky HOCUTH €JIEKTPOHHUH 3ac10 KOHTPOJIIO.

Tak caMO BHCJOBJIEHO NPOMO3MIlI IOJ0 BIOCKOHAJIECHHS perjiaMeHTalii
CTPOKIB  3aCTOCYBaHHS OOMEXYyBaJbHUX 3aXOiB, 30KpEMa, 3alpOIIOHOBAHO
nepeadaynuTd MOXJIMBICTh iX 3aCTOCYBaHHSI CTPOKOM BIJ OJHOTO O JBAaHAMALSNTH
MICSI[IB, a LIOJ0 HAmpaBJIEHHS JIsl MPOXOKEHHS NporpaMu Jis KPUBIHHUKIB —
CTPOKOM BIJl TPHOX MICSIIIB /IO OJTHOTO POKY, 1110 JO3BOJUTH MIPUBECTH 3aKOHOIABCTBO
Ipo KPUMIHAJIBHY BIANOBIJATIBHICTG Y  BIANOBIAHICTH JO  PETYISATOPHOTO
3aKOHOJABCTBA y cepl MPOTUIIi JOMAITHEOMY HACUJIBCTBY 1, 30KpEMa, Y3TOJAUTH HOT0
13 MIPUINKUCAMU HOPMATHUBHO-IIPABOBUX aKTIB, SIKI PETYIIOIOTh MUTAHHS MPOXOJ>KEHHS

mporpam Jijisi KpUBIHUKIB.



3a pe3yJibTaTaMu MPOBEAEHOTO JOCIII)KEHHS 3alIPOMOHOBAHO Ta OOIPYHTOBAHO
HEOOXIJHICTh BHECEHHS IME€BHUX 3MIH Ta YTOYHEHb JO TMOJOXKEHb YHHHOTO
3aKOHOJABCTBA PO 0OMEXKYBaJbHI 3aX0/IM KPUMIHAJIBHO-IIPABOBOTO XapaKTEPY.

KuarwuoBi  cjoBa: KpUMIHAJIbHE  MPaBOIOPYILICHHS; KpUMiHaJIbHA
BIIMOBIAANBHICTD, TIOKapaHHS; JOMAIlHE HACWIbCTBO; OOMEXYBaJIbHI 3aXOIU
KpPUMIHAJBLHO-TIPABOBOIO XapaKTepy; KpHUMIHAJIbHE MPABOINOPYIICHHS, MOB’S3aHE 3
JOMAIIHIM HAaCWJIbCTBOM; 3JI0OYMH, TMOB’SI3aHUN 3 JOMAIIHIM HACUJIbCTBOM;

3aCTOCYBaHHS 0OMEXYBAJIbHHUX 3aXO0/1B.



SUMMARY

Oliinychenko A. Ye. Restrictive measures of a criminal law nature applied to
persons who have committed domestic violence. — Qualifying scientific work as a
manuscript.

Thesis for a Doctor of Philosophy degree by specialty 081 — Law. — Academician
V. V. Stashis Research Institute for the Study of Crime Problems of the National
Academy of Law Sciences of Ukraine, Kharkiv, 2023.

The thesis is a comprehensive scientific study of the restrictive measures of a
criminal law nature applied to persons who have committed domestic violence,
enshrined in Article 91! of the Criminal Code of Ukraine, based on which scientifically
based proposals and recommendations have been developed to improve the provisions
on restrictive measures in the Criminal Code of Ukraine and the practice of their
application. It has been proposed to expand restrictive measures of a criminal law
nature with the aim of applying the latter to persons who have committed criminal
offenses against sexual freedom and sexual integrity of a person, as well as criminal
offenses related to gender-based violence and the application of restrictive measures to
minors who have committed criminal offenses related to domestic violence and gender-
based violence. At the same time, it has been proposed to criminalize acts of systematic
violence based on gender.

An analysis of the theoretical and methodological foundations of the research of
restrictive measures of a criminal law nature has been carried out in the thesis. The
problem of qualifying criminal offenses related to domestic violence as prerequisites
for the application of restrictive measures applied to persons who have committed
criminal domestic violence and other criminal offenses related to domestic violence
has been studied. At the same time, the methodological principles have been considered
through the prism of formal-logical and terminological provisions. It has been
established that for the qualitative application of restrictive measures of a criminal law

nature, it is necessary to formulate and legally consolidate the concept of "criminal



offense related to domestic violence", at the same time, based on the proposed changes
to the legislation, the concept of "criminal offense, related to gender-based violence"
has been formed.

The differentiation of the terms '"means", "restrictive means", "restrictive
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measure", "security measures" has been substantiated and it has been proposed to use
the term "measure" in the regulatory legal environment.

The state of scientific research related to the issue of the prescription of
restrictive measures of a criminal law nature and qualification of domestic violence has
been analyzed. It has been noted that modern scientific works on the issues under
inquire are characterized by fragmentation, because only with the help of a
comprehensive study it is possible to investigate the legal nature and to single out the
problems of the application of restrictive measures of a criminal law nature as a
complete legal phenomenon, as well as to propose ways of their improvement and
harmonization in the regulatory and legal environment.

The study of the experience of foreign countries with different legal systems
Anglo-Saxon (USA, Canada, Great Britain) and Romano-Germanic (Germany, France,
Switzerland, Austria, Poland, Georgia, Kazakhstan) on issues of regulation as a whole
restrictive measures of a criminal law nature, as well as measures applied to persons
who have committed domestic violence, made it possible to establish that in their
legislation there are legal phenomena that have many common features with the
restrictive measures provided for by the Criminal Code of Ukraine, and at the same
time made it possible to identify a reserve for further improvement of the analyzed
criminal law institution.

Owing to the conducted systematic analysis, the special measures of Ukraine to
combat domestic violence, regulated by the Law of Ukraine Ne 2229-VIII from
07.12.2017 "On Prevention and Combating Domestic Violence", have been
investigated. The place and role of restrictive measures of a criminal law nature in the
specified system and differences from other special measures have been highlighted. It

has been established that the system of legal measures to prevent and combat domestic



violence consists of types of measures to temporarily restrict rights and impose
obligations on the offender who committed domestic violence, as well as measures
applied to a person who is suspected, accused, or has committed a criminal offense
related to domestic violence. The types of the latter are currently the following: taking
the offender into the preventive register and carrying out preventive work with him/her
(1); referring the offender to a program for offenders (2); urgent restraining order
against the offender (3); restrictive prescription of a civil law nature (4); a restrictive
measure of a criminal procedural nature applied to a person who is suspected or
accused of committing domestic violence (5) and a restrictive measure of a criminal
law nature (6). These measures are applied to persons who have committed domestic
violence, and although they have different prerequisites, grounds, subjects, and term of
prescription, they are united by a single intention to protect persons who suffer from
domestic violence. It is these measures that have something in common with modern
restrictive criminal law measures and are also new in the regulatory and legal
environment of ensuring the safety of persons affected by domestic violence, but they
differ in the scope of legal regulation, as well as the prerequisites, conditions, and
grounds of application.

The conclusion has been formulated that the legal nature of restrictive measures
of a criminal law nature is that they are the most severe measures among special
measures to combat domestic violence, in particular, compulsory criminal law
measures that are of an additional nature and are applied by the court in the event of an
adult committing a criminal offense, related to domestic violence. At the same time,
thanks to the conducted systematic analysis of criminal law measures other than
punishment, their origin and formation have been investigated. Their purpose is to limit
the victim of violence from the actions of the offender and to prevent any form of
violence against him/her in the future. By their legal nature, restrictive measures of a
criminal law nature are security measures, which is determined by the specific purpose

of their application, the subject to whom they can be applied, the prerequisite, the



condition, the basis of application and the nature of the types of restrictive measures
regulated by the Criminal Code of Ukraine.

It has been proposed to consider that the prerequisite for the application of
restrictive measures, enshrined in Article 91! of the Criminal Code, should not be a
"crime related to domestic violence", but a "criminal offense related to domestic
violence". In this regard, it has been proposed the definition and necessity of
introducing into the law on criminal liability a definition of a criminal offense related
to domestic violence, which should be considered "an act provided for by Art. 126! of
the Criminal Code, and any other socially dangerous act, the circumstances of which
indicate the presence of at least one of the elements (signs) of domestic violence listed,
that is, physical, sexual, psychological or economic violence committed in the family
or within the limits of the place of residence or between relatives, or between former
or current spouses, or between other persons who live together (lived) in the same
family, but are not (were not) in family relations or married to each other, regardless
of whether the person who committed domestic violence lives (lived) in the same place
as the victim, as well as threats committing such acts, regardless of whether they are
indicated in the incriminating article (part of the article) of the Criminal Code as a sign
of a criminal offense or reflected as a circumstance that aggravates criminal
responsibility." At the same time, the author's vision of groups of criminal offenses that
can be recognized as a prerequisite for the application of restrictive measures has been
given, and the inexhaustibility of cases in which there may be circumstances indicating
the presence of signs of domestic violence in a criminal offense (crime and
misdemeanor) has been emphasized.

Considering the problem of demarcation of criminally punishable domestic
violence, regulated by Article 126' of the Criminal Code of Ukraine from the
administrative offense stipulated in Article 173% of the Administrative Code of
Ukraine, a generalization of the legal positions of the Supreme Court on the issue of
demarcation of the criminal offense provided for in Article 126! of the Criminal Code

of Ukraine, from a similar administrative offense (Article 1732 of the Administrative



Code of Ukraine) has been carried out. It has been proposed to provide for the approval
at the legislative level of a list of issues necessary for the correct qualification of
criminally punishable domestic violence, the essence of which consists in the study of:
1) a specific objective side, which consists in the systematic commission of violent acts
in at least one of the three forms of violence provided for in the law - physical,
psychological or economic; 2) the correctness of determining the systematicity of
committing an act, which consists in committing the act for the third time (regardless
of the form of violence used in previous violent acts and the fact of their
documentation), provided that at least one of the consequences specified in the law has
occurred; 3) the method of legal definition of the term "physical violence" as a form of
domestic violence; 4) the material nature of the act, the objective side of which is a
mandatory feature of socially dangerous consequences in the form of physical or
psychological suffering, loss of work capacity, emotional dependence, deterioration of
the victim's quality of life, while for the one enshrined in Art. 1732 of the Criminal
Code of Administrative Offenses, it is sufficient to establish damage to the physical or
psychological health of the victim (which is not covered by the above-mentioned
consequences inherent in the criminal offense) or the possibility of any damage to
his/her physical or mental health.

The concept of the basis of restrictive measures applied to persons who have
committed domestic violence, which has been proposed to be defined as the presence
of the victim's interest in the "crime (criminal offense) related to domestic violence",
based on the presence of immediate danger, has been studied and formed. It has been
proposed to provide for the possibility of considering the interest of a child-witness,
who is also a victim of domestic violence in accordance with the Law of Ukraine "On
Prevention and Counteraction of Domestic Violence", when deciding the issue of the
application of restrictive measures. Also, based on a study of judicial practice, it has
been suggested that when imposing a punishment for the commission of a criminal

offense related to domestic violence and gender-based violence against a minor child



or in the presence of a child, a separate circumstance that aggravates the punishment
should be distinguished.

In turn, the conditions for the application of such measures have been proposed
to determine the fact of the imposition of a punishment that is not related to deprivation
of liberty (isolation of a person from society), or the release of a person from criminal
liability or from punishment on the grounds provided for by the Criminal Code of
Ukraine.

A description of the types of restrictive measures of a criminal law nature
regulated by the Criminal Code of Ukraine has been analyzed and provided, and
changes have been suggested concerning the types of restrictive measures to improve
the conceptual apparatus regarding the formulation of domestic violence, foreseeing
the application of the latter to persons who have committed not only a crime, but also
a misdemeanor related to domestic violence. Based on the analysis of the survey of
subjects implementing measures in the field of prevention and counteraction of
domestic violence, as well as the practice of foreign countries, it has been proposed to
supplement the type of restrictive measure regarding the prohibition to approach a
person who has suffered from a criminal offense related to domestic violence at a
specified distance. It has been suggested that such a restrictive measure be applied to
the convicted person only with the written consent of the person who suffered from a
criminal offense related to domestic violence or his/her legal representative, except in
the case when the legal representative is the convicted person. When applying this
restrictive measure, it has been suggested that the convict be required to wear an
electronic means of control.

It has been proposed to improve the issue of the terms of application of restrictive
measures, providing for the possibility of applying the latter for a period from one to
twelve months, and regarding the referral to undergo a program for offenders - for a
period from three months to one year, in accordance with the legislation. It has been
argued about the legislative inconsistency of the terms of court referral to the program

for offenders of persons who have committed criminal offenses related to domestic



violence with special legal acts that regulate the issue of passing programs for
offenders.

As a result of the research led to the justification of the need to make certain
changes and clarifications to the provisions on restrictive measures of a criminal law
nature.

Keywords: criminal offense; criminal liability; punishment; domestic violence;
restrictive measures of a criminal law nature; criminal offense related to domestic
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