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Tanusina A.0O. HopMmatuBHe 3a0e3MeyeHHs Ta peanizalisi KOH(1AeHIIITHOro
CHiBpOOITHUILITBA Yy KPUMIHAJIBbHOMY HIpoBajkeHHI. — KBamiikamiiina HaykoBa
npais Ha paBax pyKOMHCY.

Hucepranis Ha 3700yTTS HAyKOBOTO CTyIHeHs JokTtopa ¢utocodii 3a
cnemianbHicTiO 081 «IIpaBo». — HaykoBo-gociiqHuil IHCTUTYT BUBUYEHHS IPOOIIEM
3I0YMHHOCTI IMeH1 akaaemika B.B. Crammuca HAIIpH VYkpainu, Xapkis, 2022.

Y  poGoTi 3AIHCHEHO  KOMIUIEKCHE  JOCIIKCHHS  MOpoOJIeMaTUKU
HOPMATUBHOTO PETYJIIOBaHHS Ta TMPAKTHKH BUKOPUCTaHHS KOH(DIICHIIIHHOTO
CHIBpOOITHUILITBA Yy KPUMIHAJIBHOMY MPOBA/DKEHHI. 30KpeMa: MPOBEJEHO
KOMIUICKCHUW OTJISAJT HayKOBHMX ITIJIXOJIB JO KJIFOYOBHUX IUTaHb BHKOPHCTAHHSI
KOH(D1ACHIIIHHOTO CIIBPOOITHUIITBA Y KPUMIHAIIBHOMY MPOBAKEHHI; TOCIIIKEHO
ictopito  ¢opMyBaHHS  KOHQIIEHIIHHOTO  CHIBpOOITHUITBA  SIK  3aco0y
pO3CIiNyBaHHA KPUMIHJIBHUX TMPaBOMOPYIIEHb Yepe3 MpU3My JOCBiny
OTIEPATHBHO-PO3IIYKOBOI JISUTBHOCTI Ta €BPONEHCHKO1 1HTETpallii KpUMIHAIBHOTO
IpoleCy; BUBUEHO 1HO3EMHHUM JIOCBIJ] Ta CUCTEMATU30BaHO MIKHAPOIHI CTAHJAPTH
BUKOPUCTAHHS KOH(DIACHIIHHOTO CIHIBPOOITHHUIITBA TIiJ Yac PO3CIiyBaHHS
KpUMIHAIBHUX TIPABOINOPYIICHb; BU3HAYEHO KOJO OCI0, SKI MOXYTh OyTH
3Ty4eHUMH 110 KOH(iACHIIMHOTO CHiBpOOITHUIITBA, IXHI MpOIeCyalibHI MpaBa,
000B'SI3KM Ta TapaHTii ASUTBHOCTI; ChOPMOBAHO Ta HAYKOBO OOTPYHTYBAHO YITKHUM
QITOPUTM 3aIIy4eHHs 0Ci0 10 KOH(IACHIIITHOTO CIIBPOOITHUIITBA 3 YpaXyBaHHAM
BUMOT PEKHUMY CEKPETHOCTI; PO3TJIIHYTO NPAaBOBI TapaHTii peami3aiii mpaBa Ha
Oe3meky oci0, 3amydeHuX A0 KOH(IACHI[IHHOTO CIIBPOOITHUIITBA, SK BaXJIHBY
YMOBY MOro eQeKTUBHOCTI; JOCIHIPKEHO MpOoOJeMU HaAaHHS JOMYCKY JI0
JIep’)KaBHOI TAaEMHHUIII Ta JOCTYIy 10 TAEMHUX MarepiajiB KPUMIHAIHHOTO
MPOBAKEHHSI 0co0aM, SIK1 3aIy4aroThCs 0 KOH(IACHIIIHHOTO CHIBPOOITHUIITBA,
PO3TIIIHYTO ceH(IKy MPOBEACHHS PI3HUX HETJIACHUX CIITIUX (PO3NIYKOBHX) ii
(0ani — HCPJ) 3a yuacti o0coOHM, 3alydeHOi 10 KOH(IIEHIIHHOro

CIIBPOOITHHUIITBA; OXapaKTEPU3yBaHO BC1 BUIU JIOKA31B, SIKI MOXKJIMBO OTPUMATH 32



pesynbratamu npoBeneHHs HCPJ[ 3a ywacti KoH]iaeHIIITHOro criBpoOiTHHKA,
BHU3HAYEHO iX MPOLECyalIbHI 0COOIUBOCTI.

VY nepmoMy po3nuii poOOTH yBara 30cepe/keHa Ha 3arajlbHOTECOPETHYHUX
acrekTax JOCIiKyBaHOi nmpoOieMatuku. KoHcTaToBaHO, 110 OUIBIIICTh IOPUCTIB
ChOTOJIHI BB@XAIOTh KOH(IACHIIAHE CHIBPOOITHUITBO JIMILIE JIONOMDKHHUM
THCTpYMEHTOM JIs ycmimHoro npoeaeHHs iHmmX HCPJ, noaexkynu — BUKIIOUHO
AK areHTypHUMI crnocio OTpUMaHHS iHpopMarii ONEPATUBHUMHU
nigpo3aiiaMu (MAMIHSIOYM  TOHATTS  KOH(MIIECHI[IHHOTO  CHIBPOOITHUIITBA Y
KPUMIHAJIBHOMY IPOBAJP)KEHHI MOHATTAMH KOH(QIIEHUIHHOTO Ta HEIIaCHOTO
CHIBpOOITHUIITBA TiJ Yac MPOBEICHHSA ONEPATUBHO-PO3IIYKOBOT JIiSNIBHOCTI).
Oxpema yBara TpHUAIGHA PETPOCICKTHBHOMY TMOPIBHSAHHIO OMNEPAaTUBHO-
posurykoBux 3axo/iB Ta HCP/I, sixi mepea6adaroTh CIiBIpaIo MpaBOOXOPOHIIIB 13
¢i3uuHMMHU  0co0aMM B KOHTEKCTI  €BpOIHTErpaimiiHoro  pedopmMyBaHHs
KPUMIHAJIBHOTO TPOIECY He3aJIeKHO1 YKpaiHu.

Buokpemieno cremnudivyHi 03HaKW KOH(IIEHIIMHOTO CIIBPOOITHHUIITBA SK
camocriitHoi HCPJI, a came: (a) 11e mpaBOBITHOCHUHHM, IO BUHUKAIOTh MK JIBOMAa
cy0’€eKTamMu, HaJAUICHUMH B3a€EMHHMH TpaBaMu U 000B’s3kamu; (0) 11l BIIHOCUHU
MalOTh HETJIACHUU XapakTep, TOOTO MiJIATal0Th PO3TOJOMIEHHIO JIUIIE 32 MEBHUX
YMOB, BH3HAUCHUX 3aKOHOIABCTBOM; (B) CYO’€KTOM, YIIOBHOB)XCHHMM Ha
BUKOPHUCTaHHs KOH(DiAeHTIB Ta 3amydeHHs iX no nposeneHHs HCPJl y koHTeKcCTi
OyKBalIbHOTO TiayMadeHHs1 CT. 275 KpuMiHaIbHOTO MPOIECYaTbHOTO KOJEKCY
Vkpainu (dani — KIIK), € cniguad BIANOBIAHOTO OpraHy JIOCYIOBOTO
po3ciimyBaHHs; (T)3aKOHOMABYO 3aKpiluieHO Jjumie 18I ¢GopMHU B3aeMOAii 3
KOH]IZEHTaMd B paMKax KPHUMIHAJIBHOTO TMPOBA/KCHHS: BUKOPHUCTAHHS
iHdopMallii, OoTpuUMaHOi BHACIIJIOK KOH(MIICHI[IWHOTO CIBPOOITHHIITBA Ta
sanmydeHHs KoH(pimeHTiB mo mpoBeaeHHs HCPI; (m) mo xoH}iaeHIIIHHOTO
CHiBpOOITHHIITBA  3aJIy4alOThCA TUIBKM  TOBHOMITHI  Gi3UYHI 0ocobu B
THIMBITyaIbHOMY TOPSAKY, HE3aJeKHO B TPOMASHCTBA, HAIIOHATLHOCTI, CTaTI,
ManHOBOI'O 1 COIIaJJbHOTO CTAHOBHIIA, OCBITH, NMPUHAJEKHOCTI IO TPOMAICHKUX

00’€/IHaHb, CTABJICHHA /10 PEJirii Ta MOJITUYHUX MEPEKOHAHb; (€) IMyHITETOM BiJl



BCTAHOBJICHHS! KOH(1ICHIIMHUX BIIHOCHH BOJOAIIOTH OKpeMl HOCli mpodecinHoi
TaeMHUIlL; (€) Taka CHiBOpalsl MOBUHHA BiA0yBaTUcCs 3a JOOPOBUIBHOIO 3rOJ0I0
ocoOu-koH(piaeHTa; (k) koH(ineHIiMHa cmiBOpans B KoHTekcTi cT. 275 KIIK
BiIOYyBa€ThCA JIMIIE B MEXKaxX JIOCYIOBOIO  PO3CIIAYBaHHS KOHKPETHOTO
KPUMIHAJILHOTO TIPOBA[KCHHSI.

JlocniKeHo A0CBi BUKOPUCTAHHS 1H(OpPMATOpPIB, areHTIB, JOBIPEHUX OCiO
tomo y CIIA, Himeuunni, O@panmii, Iramii, bensrii, Higepnannax,
POaHaJi30BaHO OCOOJIMBOCTI Halle(peKTUBHIIIMX 3apyOKHUX MoOJeell criBmparii
3 ¢p13uuHMMEU ocobamu. Tlopsa 13 MMM cHCTeMaTU30BaHO KpUTepli 3a0e3neueHHs
CTPaBEJIMBOTO CYIOBOTO PO3MIISANY, HampalboBaHi CBPONEHCHKUM CYOM 3 TpaB
JFOMHY TI1/T Yac PO3MISAY CKapr mpo mopyiieHHs cT. 6 KoHBeHIIii mpo 3axucT npas
JIOMWHU 1 OCHOBOIOJOXKHUX CBOOOJA, 30KpeMa: (a)3aCy/DKCHHS HE MOXKe
IPYHTYBATHCh BHKJIFOYHO YM IEPEBAXHOIO MIpOI0 Ha IOKa3aHHSX, SAKi CTOpOHA
3aXUCTy HE MOXe 3anepeuntd; (0) OOBHUHYBau€HUI MOBHHEH MAaTH MOXIJIHMBICTh
3arnepeuyBaTH JOKa3W CBiJlka OOBHHYBAa4Y€HHS 1 JIOMUTATH HOro; (B) aHOHIMHICTH
CBiJIKa Ma€ OyTH BUIIPaB/IaHa BATOMUMH NPUYUHAMMU.

Y apyromy po3auti poOOTH PO3MVISIHYTO MpoOJIeMaTHKY, TOB'S3aHy 13
BHU3HAYCHHSM MPOIECYaTbHOIO CTATyCy Y KPpUMIHAIBHOMY MPOBAKEHH1 0Ci0, sKi
3Ty4aroThCs 10 KOH(IICHITIHHOTO CiBPOOITHUIITBA, Yepe3 CHCTEMAaTH3AIl0 TXHIX
mpollecyalbHUX TMpaB Ta OOOB’sA3KiB, TapaHTid pgisiapHOCcT. [lopsn i3
MPOTO3UIIISIMU ~ HaJaHHA KOH(PIACHTY CTAaTycy CBiKa, MOTEpHuIoro ado
Mi03PIOBAHOTO, apryMEHTOBAHO JOLLUIBHICTh BIAHECEHHS OCIO, SIKi BHCTYMAIOTh
iHbOopMaTopamMu Ta CpUIOTh opranizaiii i mposeaeHHio HCPJl y kpuMinanbHOMY
MPOBA/KEHHI 1 HE OepyTh akTUBHOI ydacti y mposenenni inmux HCPJ, mo
«HmUX 0cid6» y po3yminHi 4. 6 ct. 246 KIIK, mo mo3BomuTh 3a0e3meunTd iM
KOH(IMEHIIMHICT, 3a  BIACYTHOCTI TMIJCTaB I 3aCTOCYBAaHHS  3aXO/liB
3a0e3neyeHHst 0e3MmeKH.

JloBeneHo, MO0 sl rapaHTyBaHHS Oe3neku KOH(iAeHTa Ta 3 METOIo
3a0€3IeUeHHs JIOMYCTUMOCTI J10Ka3iB, OTPUMAHUX y pe3yiabTaTi KOH(1ICHIIITHOTO

CHIBpOOITHUIITBA, HAa  MPaKTULl  JOIUIBHO  BUKOPUCTOBYBAaTHM  HACTYIIHE



JIOKyMEHTallbHe  O(QOpMJICHHS  3allyueHHsT oco0u A0  KOH(QIIEHIIHHOTO
cniBpoOiTHULITBA B nopsiaky cT. 275 KIIK: (a) nucemoBa 3roga ocoon-koHQp1IeHTa,
aZpecoBaHa CiiIUoOMY (30epiraeTbcsi B PEKUMHO-CEKPETHIH YAaCTHHI OpraHy
JIOCYIOBOTO PO3CIIYBAaHHS Pa30M 3 MMOCTAHOBOIO CIITYOTO MPO 3alydeHHSI 0COOU
10 KOH(1ACHIIHHOTO CMiBPOOITHUIITBA); (0) MOCTAaHOBA CIIAYOrO MPO 3aIy4CHHS
0co0u 10 KOH(DIIEHUIMHOTO CIIBPOOITHUITBA (3 MPUCBOEHHIM I'pUy «TaEMHO» 32
nyHktoM 4.12.3 3Boay BIZOMOCTEH, LI0 CTAHOBJIATH JAEP’KaBHY TAE€MHUIIIO);
(B) MPOTOKON TIOTIEPE/HKCHHS TIPO HEAOMYCTUMICTh PO3TOJIONICHHS BiJIOMOCTEH
JIOCYAOBOTO pO3CHiAyBaHHS Ta/ab0 MmaM’sTKa MpO TMpolecyalbHI IpaBa Ta
000B’sI3KM KOH(1eHTa, 10 CKJIAJAEThCSA CIIIYUM, SIKMA BHUHIC MOCTAHOBY PO
3alydeHHss 0co0M 110 KOH(]iACHIIMHOrO CHiBpOOITHUIITBA (30€epiraeThcsi B
PSKMMHO-CEKPETHIM 4YacCTUHI OpraHy JJOCYJIOBOTO pO3CIiIyBaHHS pa3oM i3
MOCTAHOBOK TPO 3aJydeHHS OCOOM 10 KOH(IACHIIHHOTO CHIBPOOITHUIITBA);
(T) MOBIIOMIJICHHSI TIPOKYPOPY Mpo (akT 3amydeHHs 0coOW 10 KOH(QIIEHIIIHOTO
CHIBpOOITHUIITBA; (JT) MOCTAaHOBA CJIIYOTO, MIPOKYypOpa MPO 3aCTOCYBaHHS 3aXOiB
Oesnekn 10 KoH(pimeHTa (SIKIMIO KOH(MIICHIIMHUN CHIBPOOITHHK 3BEPHYBCS 0
CJIITYOTO, MPOKYpOpa 13 3asgBOI0 MPO 3arpo3y Horo Oesmeli), M0 NEPeNaeThCs Ha
BUKOHAHHS OpraHy, Ha SKHH TIOKJIAJeHO 3IHCHEHHS 3aXoJiB OE3IeKH, sKa,
3QJICKHO Bi OOCTaBMH, MOXKE TIepeAyBaTH Mpoleaypi 0e3mocepeaHboro
3aJIy4eHHs 0COO0M 10 KOH(IIEHIIIHOTO CIIBPOOITHHUIITBA.

Y TpeThoMy po3nui poOOTHM yBara 30Cepe/K€Ha Ha THUTAHHIX MOPAIKY
OTpUMaHHS JOKa3iB y KPUMIHAJIbHOMY TMPOBAKEHHI 3a ydacTi KOH(QIIEHTa,
npobJieMax JOCIIKEHHS Ta OI[IHKM TaKUX JIOKa3iB. YCTAHOBIICHO, IO OTPUMaHHS
JIOTYCKY Ta OCTYIY JI0 JE€P’KaBHOI TAEMHHUII JIJIs1 KOH(IEHTA B MEXaX PO3YMHUX
CTPOKIB BiJIMOBITHO 7O YAHHOTO 3aKOHOJIABCTBA € HEMOXJIMBUM, BOIHOUYAC II€ HE
BIJTMBA€ Ha JIONMYCTHMICTh JOKa3iB, OTPUMAHUX 3a JOMOMOTOI0 KOH(IIEHI[IHHOTO
CIIBpOOITHHKA.

3aans  pO3KPUTTS  OCOOJMBOCTEM  BUKOPHCTAHHS  KOH(DIACHIIMHOTO
CHIBPOOITHUIITBA Y KPUMIHAIBHOMY IPOBA>KEHH1 3alIPOTIOHOBAHO KJIaCH(IKyBaTH

yci Buaun HCPJ wna: (a) HCPH, y skux Oe3mnocepeqHs y4dacTb KOH(]IIEHTa



HEMOXJIMBa 4epe3 creuudiky 3aco0iB Ta METOMIB I1X TMPOBEACHHS (3HSITTS
iHpopMalii 3 €JIEeKTPOHHUX KOMYHIKAlIMHUX MepexX; 3HATTA 1HQopmauii 3
€JEKTPOHHUX 1H(POPMAIIMHUX CHUCTEM; OOCTEKEHHS MyOJNIYHO HEJOCTYIMHUX
MICIIb, JKUTJA YHM I1HIIOTO BOJIOAIHHS OCOOH; YCTAHOBJIEHHS MICIE3HAXOMKECHHS
pamioo0naaHaHHs (paaloeIeKTPOHHOTO 3aco0y); CIOCTEPEXKEHHS 3a 0C00010,
MiciieM a0o piudio; ayaio-, BIACOKOHTPOJIb MICIS; HaKJIaJICHHS apemTy Ha
KOPECMOHACHI[II0; OMIAJ 1 BHIMKAa KOPECIOHJEHII]; MOHITOPUHT OaHKIBCHKUX
paxyHkiB); (6) HCPl, no npoBeaeHHs sSIKUX MOxke OyTH 0e3MOCepeIHbO 3aTyd4eHO
KoH(imeHTa (aynio-, BIICOKOHTPOIb 0COOU — B YACTHHI 3aJIy4eHHsI KOH(D1IeHTa 715
EMi30IMYHUX 3allUCiB 3yCTpiued TOIIO; KOHTPOJb 3a BUMHCHHSM 3JI0YUHY;
HEIJIacHe OTPUMAHHS 3pa3KiB, HEOOXITHUX IS MOPIBHSJIBHOTO JOCIIIKCHHS — B
YaCTHHI 3aJydyeHHs KOH(IJICHTa; BUKOHAHHS CICIIaJIbHOTO 3aBJaHHS 3 PO3KPUTTS
3JI0YMHHOT JISJIBHOCTI OpPraHi30BaHOi IPyNM YW 3JI0YMHHOI opraHizaiii; Hy 1
BJIaCHE CaMe BUKOPHUCTAaHHsS KOH(QIAEHIIMHOro CHiBpoOITHUIITBA). B 0CHOBI
BKa3aHOi Kiacudikarii JISKUTh HOPMATUBHO 3akpimieHudt y 4. 1 ct. 275 KIIK
MO BUKOPHUCTAHHS KOH(QIIEHIIMHOro CHmiBpoOiTHUIITBA Ha 1B1 (opmu: 1)
BUKOPHUCTAHHS iHpopMaIrii, OTPUMAHOI  BHACHIIOK  KOH(1IEHIIHHOTO
criBpoOITHUIITBA; 2) 3aidydyeHHS KoH(pimeHTta no nposeaeHHs iHmmx HCPI y
Bumaakax, nepenoadennx KIIK.

ApPryMEeHTOBaHO, III0 BUKOPHCTaHHS KOH(IICHIIIHHOTO CITIBPOOITHHUIITBA SIK
camoctiina HCPJl Hamae MOXIUBICTH 30pIEHTYBAaTH TMPAaBO3aCTOCOBHUKIB Ha
JOIUTBHICTD CKJIAJJaHHSI TIPOTOKONY 3a pe3yinbraTamu mpoBeaeHHs Takoi HCPI.
3anpornoHOBaHO Taki MPOTOKOJIW BUKOPUCTOBYBATH IMiJl Yac MIATOTOBKH
npoBeaeHHs iHmux HCPJI, mocunatvucs Ha HUX y BIAMOBUIHUX KJIOTMOTAHHSX,
yXBaJIaxX 1 MOCTAHOBAaX, HE PO3KPUBAIOYH TPU IIHOMY CIPABXKHI JaHl KOHQIIEHTA.
VY mopanbiiomy, SKIo mpoBeAeHHsS Buile Bkazanux HCPJ[ Oymo ycmimbuM 1
MatepianbHi HOcii iHpopMaIllii o0 HUX OyIyTh PO3CEKPEUCHi, MPOTOKOIN TaKO1
HCPJI sx BukopucTaHHS KOH(]IIEHIIIHHOTO CIIBPOOITHHUIITBA TPOKYPOP MOXKE
3HUIIUTH $IK Takl, M0 HE € HEOOXIMHUMH JUIsi MOAANbIIOr0 IPOBEACHHS

JIOCYIOBOTO PO3CJIITyBaHHS.



AKIIEHTOBaHO yBary Ha TOMY, II0 KOH(IJEHT NOBUHEH OyTH HaAUICHUU
yciMa TMpolecyalbHUMH MOXJIUBOCTIMH, $Ki, BiamoBimHo 10 cT. 104 KIIK,
nependadae mporeaypa O3HAHOMIICHHS Ta MiAMHCAHHS NpOTokody. Bomnouwac, 3
OISy HAa HEMOXJIMBICTH O3HallomMJIeHHS KoHdigeHTa 13 mpotokoiom HCPJI
BiJIpa3y MICJIsl 3aBepLIEHHS 11 MPOBEACHHS, a TAKOXK HAa HECYMICHICTh 13 MPaBUIIAMH
TAEMHOTO JIUIOBOJACTBA, BHeceHHs A0 mnpoTtokony HCPI nenepenbaueHoi
iHpopMmalii, 3roga/Hesroga KoHGIAEHTa 31 3MICTOM MPOTOKONY SK 1 OyIb-fKi
3ayBa)XKCHHsI, JOMOBHEHHsI, MOSCHEHHS 3alpONOHOBaHO (DIKCyBaTH B OKpEMOMY
JIOKYMEHTI — IPOTOKOJI1 03HaloMJIeHHs KoH1eHTa 13 mpoTtokosiom HCP.

3anns BUpIIICHHS NpoOJieMU MPOBEICHHSI MPOUECyabHUX I y Cyal 3
YYaCHUKOM KPHUMIHAJIBHOTO TIPOBADKCHHS, Y T.4. 1 KOH(IZECHTOM, IO SKOTO
3aCTOCOBAHO TakWi  3axiy 3a0e3medyeHHs  Oe3mekd  sIK  3a0e3IeyeHHs
KOH(1AeHIIITHOCTI BigoMocTe mpo ocoOy, 3alMpONOHOBAHO AJTOPUTM JIOMHUTY
CBIJKa 31 3MIHEHUMU MEPCOHATLHUMU JAHUMHU, SIKUW TapaHTyBaTUMeE JOTPUMAHHS
OCHOBOITOJIOXKHHX TIPaB SIK CaMOT0 CB1JIKa, TaK 1 00BUHYBa4Y€HOTO.

Kniwouoei cnoea: BUKOpUCTaHHS KOH(QIACHIIKHOTO CHiBPOOITHHUIITBA,
KOH(iAeHT, TpoIeCcyalbHUN CcTaTyc, TrapaHTii AiSUTBHOCTI, 3a0e3IMeueHHs
KOH(]1ACHIIIHHOCTI BiIOMOCTEH Tpo 0co0y, JepKaBHA TAEMHUIS, JOCTIKCHHS Ta

OIL[IHKA JOKa3iB.
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The work includes a comprehensive study of the issues of regulation and the
practice of using confidential cooperation in criminal proceedings. In particular: a

comprehensive review of scientific approaches to key issues of the use of



confidential cooperation in criminal proceedings is conducted; the history of the
formation of confidential cooperation as a means of investigating criminal offenses
through the prism of the experience of operative investigative activity and the
European integration of the criminal process is investigated; foreign experience is
studied and international standards for the use of confidential cooperation during
the investigation of criminal offenses are systematized; the circle of persons who
may be involved in confidential cooperation, their procedural rights, obligations
and guarantees of activity are determined; a clear algorithm for involving persons
in confidential cooperation is formed and scientifically substantiated, taking into
account the requirements of the secrecy regime; legal guarantees of the realization
of the right to safety of persons involved in confidential cooperation are
considered, as an important condition for its effectiveness; the problems of
granting access to state secrets and access to secret materials of criminal
proceedings to persons involved in confidential cooperation are investigated; the
specifics of conducting various covert investigative (search) actions (hereinafter
referred to as the CISA) with the participation of a person involved in confidential
cooperation are considered; all types of evidence that can be obtained as a result of
the CISA with the participation of a confidential employee are characterized, and
their procedural features are determined.

In the first chapter of the work, attention is focused on the general theoretical
aspects of the researched issues. It is established that the majority of lawyers today
consider confidential cooperation only an auxiliary tool for the successful conduct
of other CISA, in some places — exclusively as an agent method of obtaining
information by operational units (replacing the concept of confidential cooperation
in criminal proceedings with the concepts of confidential and secret cooperation
during operational investigative activities). Particular attention is paid to the
retrospective comparison of investigative measures and the CISA, which provide
for the cooperation of law enforcement officers with individuals in the context of
the European integration reform of the criminal process of independent Ukraine.

Specific features of confidential cooperation as an independent CISA are



singled out, namely: (a) it is a legal relationship arising between two subjects
endowed with mutual rights and obligations; (b)these relationships are
confidential, i.e. subject to disclosure only under certain conditions defined by law;
(c) the subject authorized to use confidential information and to involve them in
conducting CISA in the context of the literal interpretation of Art. 275 of the
Criminal Procedure Code of Ukraine (hereinafter referred to as the CPC) is the
investigator of the relevant body of the pre-trial investigation; (d) only two forms
of interaction with confidants within the framework of criminal proceedings are
legislated: the use of information obtained as a result of confidential cooperation
and the involvement of confidants in conducting CISA; (e) only natural persons of
full age are involved in confidential cooperation individually, regardless of
citizenship, nationality, gender, property and social status, education, membership
in public associations, attitude to religion and political beliefs; (f) individual
holders of professional secrets have immunity from establishing confidential
relations; (g) such cooperation must take place with the voluntary consent of the
confidential person; (h) confidential cooperation in the context of Art. 275 of the
CPC takes place only within the pre-trial investigation of a specific criminal
proceeding.

The experience of using informants, agents, proxies, etc. in the USA,
Germany, France, Italy, Belgium, and the Netherlands is studied, and the features
of the most effective foreign models of cooperation with individuals are analyzed.
Along with this, the criteria for ensuring a fair trial are systematized, developed by
the European Court of Human Rights during the review of complaints about
violations of Art. 6 of the Convention on the Protection of Human Rights and
Fundamental Freedoms, in particular: (a) the conviction may not be based solely or
predominantly on evidence which the defense cannot dispute; (b) the accused must
have the opportunity to challenge the evidence of the prosecution witness and
cross-examine him; (c) the anonymity of the witness must be justified by good

reasons.



The second section of the work deals with the issues related to the
determination of the procedural status in criminal proceedings of persons involved
in confidential cooperation through the systematization of their procedural rights
and obligations, guarantees of activity. Along with proposals to grant the
confidential status of a witness, victim or suspect, the expediency of classifying
persons who act as informants and contribute to the organization and conduct of
the CISA in criminal proceedings and do not take an active part in the conduct of
other CISA to “other persons” within the meaning of Part 6 of Art. 246 of the CPC,
which will allow them to be kept confidential in the absence of grounds for the
application of security measures.

It is proved that in order to guarantee the safety of the confidant and to ensure
the admissibility of evidence obtained as a result of confidential cooperation, in
practice it is advisable to use the following documentation of the involvement of a
person in confidential cooperation in accordance with Art. 275 of the CPC:
(a) written consent of the confidential person, addressed to the investigator (stored
in the regime-secret part of the pre-trial investigation body together with the
investigator's resolution on the involvement of the person in confidential
cooperation); (b) the resolution of the investigator on the involvement of a person
in confidential cooperation (with the designation "secret” according to Clause
4.12.3 of the Compendium of information constituting a state secret); (c) a warning
protocol on the inadmissibility of disclosing information of a pre-trial investigation
and/or a memo on the procedural rights and obligations of a confidant drawn up by
the investigator who issued a resolution on the involvement of a person in
confidential cooperation (kept in the regime-secret part of the pre-trial
investigation body together with the resolution on the involvement of a person in
confidential cooperation); (d) notification to the prosecutor about the fact of
involvement of a person in confidential cooperation; (e) resolution of the
investigator, the prosecutor on the application of security measures to the confidant
(if the confidential employee turned to the investigator, the prosecutor with a

statement about a threat to his security), which is transferred to the body entrusted



with the implementation of security measures, which, depending on the
circumstances, may precede the procedure of direct involvement of a person in
confidential cooperation.

In the third section of the work, attention is focused on the issues of the
procedure for obtaining evidence in criminal proceedings with the participation of
a confidant, the problems of research and evaluation of such evidence. It is
established that obtaining admission and access to state secrets for a confidant
within reasonable time limits in accordance with current legislation is impossible,
while this does not affect the admissibility of evidence obtained with the help of a
confidential employee.

In order to reveal the specifics of the use of confidential cooperation in
criminal proceedings, it is proposed to classify all types of CISA into: (a) CISA, in
which direct participation of the confidant is impossible due to the specifics of the
means and methods of their implementation (removal of information from
electronic communication networks; removal of information from electronic
information systems; examination of publicly inaccessible places, housing or other
property of a person; establishing the location of radio equipment (radio-electronic
means); observation of a person, place or thing; audio and video control of the
place; seizure of correspondence; examination and extraction of correspondence;
monitoring of bank accounts); (b) CISA, in the conduct of which a confidant may
be directly involved (audio and video monitoring of a person — in terms of
involving a confidant for episodic recordings of meetings, etc.; control over the
commission of a crime; covert obtaining of samples necessary for a comparative
study — in terms of involving a confidant; execution a special task to uncover the
criminal activity of an organized group or criminal organization; and the actual use
of confidential cooperation). This classification which is based on the normatively
established in Part 1 of Art. 275 of the CPC divides the use of confidential
cooperation into two forms: 1) use of information obtained as a result of
confidential cooperation; 2) involvement of the confidant in conducting other
CISAin cases provided for by the CPC.



It is argued that the use of confidential cooperation as an independent CISA
provides an opportunity to guide law enforcement officers on the expediency of
drawing up a protocol based on the results of such CISA. It is proposed to use such
protocols during the preparation of other CISA, to refer to them in the relevant
petitions, decisions and resolutions, without disclosing the real data of the
confidant. In the future, if the conduct of the above CISA was successful and
material carriers of information about them are declassified, the protocols of such
CISA as the use of confidential cooperation can be destroyed by the prosecutor as
unnecessary for the further conduct of the pre-trial investigation.

Attention is focused on the fact that the confidant must be granted all
procedural opportunities, which, in accordance with Art. 104 of the CPC, provides
for the procedure for reviewing and signing the protocol. At the same time, given
the impossibility of familiarizing the confidant with the CISA protocol
immediately after its completion, as well as the incompatibility with the rules of
secret record keeping, the introduction of unforeseen information into the CISA
protocol, the confidant's agreement/disagreement with the content of the protocol,
as well as any comments, additions, explanations are proposed to be recorded in a
separate document — a protocol of familiarization of the confidant with the CISA
protocol.

In order to solve the problem of conducting procedural actions in court with a
participant in criminal proceedings, including the confidant, to whom such a
security measure as ensuring the confidentiality of personal information is applied,
an algorithm for questioning a witness with changed personal data is proposed,
which will guarantee the observance of the fundamental rights of both the witness
and the accused.

Keywords: use of confidential cooperation, confidant, procedural status,
guarantees of activity, ensuring confidentiality of personal information, state

secret, research and evaluation of evidence.



