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I. 3BAT'AJIBHA TEOPIS ITPABA.
HEHOJIOI'TYHA TEOPIA

VIIK 343.222

Ko3auenko O. B.,

JIOKTOp IOPUANYHUX HayK, rmpodecop,

3aBigyBay Kadeapy KPUMiHAIFHOTO NpaBa Ta IHIINX KPUMiHaIbHO-
MPaBOBHX JAUCIUIUTIH MHUKOIAiBCHKOTO IHCTUTYTY TIpaBa
HarrionansHoro yHiBepcuteTy«O1eCbka FOPUINIHA aKaJCMis

3MICT ®YHKIIA IOKAPAHHS: TPA UL
HOPMATUBHOI'O PEI'YJIIOBAHHSA

Ha niocmaei 3anpononosanoco usHauenHs OUHAMIYHOT XApaKmepucmuku no-
KapauHs K 0cooauso2o 6udy KpUMIHAIbHO-NPAGOBUX 3AX00I8, AKOK GUIHAIOMbCSL
yHKYiTl nokapants, 00CIiONHCeHO MAKi HOPMATMUBHO BU3HAYEH] (YHKYIT NOKApAaHHS,
SK Kapa, eunpaejients, 3dacdlbHe ma cneuiaﬂbne nonepe@ycemm. 3 BUKOPUCMAHHAM
KYbMYpPOo-aHmMpPONOI0SIYHOI MemMOO0I02il GUSHAUEHO NepeiiK HpPUOuyHUX Onae, Ha
0OMedICEH S AKUX He MOdCe NOWUPIOBAUCS KAPATbHA QYHKYIL nokapanHs. J{osede-
HO, WO DYHKYIS SUNPAGIEHHS HE MOdCe PO32NSA0AMUCS BUHSAMKOBO SIK OONOMINICHA
nio yac 30MicHenHs yHKYIT Kapu, a mae camocmiunuil xapakmep. Busnauerno, wo
npegeHmueHi QyHKYIl NPUMAManHi He MITbKU NOKAPAHHIO, aie Ui 3A0X0YYEANbHUM
KPUMIHALHO-NPABOGUM 3AX00UM.

Knrouoei cnosa: noxkapanus, yHkyii nokapanis, KpUMIHAIbHO-NPABOBE 3aX00U,
BUNPAGTIEHHA, nonepeda;ceHH;z.

MocTranoBka mpodaemu. OJHIEIO 3 HATATBHUX MPOOJIEM Cy4aCHO-
ro KPUMIHAJBHOIO TpaBa CJijJi BH3HATH HEOOXIIHICTH ITiJBUINCHHS
e(peKTUBHOCTI 3IiliCHEHHS KPUMIHAILHO-ITPAaBOBOTO BIUIMBY Ha TOBE-
JIHKY 0co0H, sIKa BUMHWIJIA KpHMiHaJIbHE MpaBornopymeHHs. [Ipu upo-
My aHaJli3 CYIOBOi MPAKTHKH TIEPEKOHYE, MO MOKapaHHs OyJIo i 3aJu-
HIA€TbCS HAWOUIBII BUTPEOYBAaHUM BHAOM KpPUMIHAIBHO-IPABOBUX
3axo/iB. BupimeHsst 3a3Ha4eHoi Tpo0JIeMU € MOKIIMBUM BUHSITKOBO 32
YMOBH 30epe:KeHHsI KOPHUCHUX TPaJAUIili MPaBOBOTO PETYIIOBAHHS, 1110
JIOBEJIM CBOIO HTTEBICTh Ta JAOIUIBHICTL 3acTocyBaHHs. CaMme B Tako-
MY KOHTEKCTI Mi/IJIAratoTh JOCTIPKEHHIO HOPMaTUBHO BU3HAYEH1 (yH-
KIIii TTOKapaHHs, SIKi OJIHOYACHO MOTPEOYIOTh NMEBHOIO KOPETryBaHHS 3
BpaxyBaHHSM JIOMiHYBaHHS ITPUHIIUITY BEPXOBCHCTBA MPaBa.

MeTor0 CTATTI € JOCIIPKCHHS HOPMATUBHO TAKUX BHU3HAYCHUX
(GyHKLIH TOKapaHHs, SIK Kapa, BUIIPaBJICHHS, 3arajbHe Ta ClelialbHe
MOTIEPEIIKEHHS; JIOBEIICHHS Te3H, 1O (YHKI[isS BUITPABIICHHS HE MOXKE
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PO3IIIAATUCS BUHATKOBO SIK AOMOMiDKHA MiJl 4ac 3AiiCHeHHs QyHKIil
KapH 1 Mae CaMOCTIHHMIA XapaKTep.

AHaji3 ocraHHix mocaimkeHb Ta myosikaniii. JlocmipkeHHIO
HOPMAaTUBHO BH3HAYEHWUX (YHKIi TOKapaHHs OyJI0 MPUCBIYEHO Y-
Onikanii Takux aBTopiB, sk Jlenucoroi T. A., Kozauenka O. B., Cu-
ya K. A., Pemencona O. JI., Mixiiga O. C. Ta IHIIHX.

Buksax ocHoBHOro mMarepiamy. B3arani mig (yHKIIsSIMH MOKa-
paHHA CIiI pO3yMITH OCHOBHI HamlpsSMKH MPaBOBOIO BILUIUBY Ha CycC-
MiTBHI BiIHOCWHH, IO BUHHUKAIOTH y MPOIECI BUYMHEHHS KPHMi-
HAJBHOTO MPAaBONOPYIIEHHS, SIKi IOCATAIOTh Ha CHCTEMY COL[iaIbHUX
HiHHOCTeH, chopMoBaHy Ha 3acajax He3alepeyHOro XapakTepy BH-
3HAHHA MPUPOAHUX IPaB i CBOOO/ JIIOJAWHH i 0COOIMBOCTEN HUBiII3A-
LIHOTO PiBHS PO3BUTKY HAI[IOHAJBHOI KYJIbTYpPH, 3 METOI KapH, BH-
MpaBJICHHS, MPEBEeHLil Ta MPOQIIAKTUKH, CTBOPIOIOYM THM CaMHM
OCOONMBHI TPABOBHH DPEKUM MPOTHIT 3JIOYMHHUM TPOSBaM, SKHH
XapaKTepu3yeThcsl 30ajaHCYBaHHSAM MYOJIYHMX 1 NPUBATHHUX 3aca
3IiICHEHHS! KpUMiHAJIbHO-TIPABOBOI'O BILIUBY [4, c. 174-175].

[MinTpumytoun mosuuiro npodecopa Henucooi T. A., BiAnmoBiITHO
70 K01 0COOMMBOCTSIMH (DYHKIIIH MTOKapaHHS € Te, 110 B CBOil CYKYITHO-
CTi BOHU CTBOPIOIOTH MEXaHI3M JIOCATHEHHS TOCTaBJICHOI Tepe]] MoKa-
panHsM MmetH [1, ¢. 223], ciix BU3HATH, 1[0 HOPMATUBHO BU3HAUCHUMHU
(YHKUISIMU TTOKapaHHS € Kapa, BUIIPABJICHHS Ta MPEBEHTUBHHUI BIUIMB,
SKi, Y CBOIO Uepry, BHCTYNAIOTh OCOOJIMBUMHU (HOPMaMHU PEryIsSTUBHOL
a00 0XOpOHHOI (QYHKIIIi KpEMIHATEHOTO TIPaBa.

OyHKIig Kapy mocifiae ocobIMBe i BU3HAYAIBHE MiICIE Cepell OC-
HOBHUX HAaIPSIMKIB BIUIMBY Ha CYCMiJIbHI BIIHOCHHH Y 3B 513Ky 3 BUH-
HEHHSM 0c000I0 KPHMIHAJIBHOTO MPaBOMOPYILIEHHS, 1[0 OOIPYHTOBY-
eTbcsi HacTymHuM. [lo-mepire, kapa € IMaHEHTHOI (YHKIIEO
KpUMIHAJIBHOI BIAMOBINAIILHOCTI 1 HE MOXKE 3/IIMICHIOBAaTHCS B YMOBaX
3aCTOCYBaHHS IHIINX KPUMIHAIBHO-IPABOBHUX 3aXOJiB, OCKUIbKH Ca-
Me KpHUMiHajJbHa BiIMOBINANBHICTE XapaKTEPU3YEThCS HASBHICTIO
MEBHUX MPABOBUX OOMEKEHb, SIKi HA 0CO0Y HE TOKJIAAa0ThCs, SKIIO
BOHA MOBOJIMJIACS MPABOMIPHO 1 HE BUMHsUIA KPUMiHAJIbHE MPaBOIO-
pymenns. [lo-apyre, kapa He TUIBKH TMOIIMPIOETHCA Ha (yHKIiO-
HaJBbHY MPUAATHICTH MMOKApaHHA, SIK e 3akpimieHo y 4. 2 cr. 50 KK
VYkpainu (mokapaHHs Mae 3a MeTy He TUIbKH Kapy, ajie il BUMIpaBIIeH-
Hs 3aCyJ/DKEHOr0, a TaKOXK 3aro0iraHHs BYMHEHHIO HOBUX 3JIOYMHIB
SK 3aCy/DKEHHM, TaK i iHIIMMHU 0cobaMu), alie € MpUTaMaHHO i Ta-
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KM QopMaM pearizalii KpUMiHAIBHOI BiAMOBINAILHOCTI K 3acy-
JDKEHHS Ta CYAUMICTH [5, ¢. 49-90], mo aae miacTaBu NOMKUPUTH (Y-
HKIIII0 Kapy Ha KPUMiHAJIBHY BiAMIOBIJANBHICTh Y IITOMY.

[llomo Bu3HAYCHHS MPaBOBOI MPHUPOIN (YHKIIT KapH, TO MOXKHA
JIATH BUCHOBKY, IIO SIKIIO OXOPOHHA (PYHKIIisI MpaBa BUCTYMAE «...5K
LTECTIPSMOBaHA CHCTEMA..., OPIEHTOBAHA Ha JIOCSATHEHHS ONTHUMAaJIb-
HUX CYCNUIBHHX MPIOPHUTETIB, 3aXHUCT MPaBOBUX LIHHOCTEH, SIKi BH-
3HAa4YaloTh KOHKPETHI HamnpsAMKJ Ta 3aBAaHHs il peamizamii» [3,
c. 121], a xpumiHambHa BIANOBIJAIBHICTH € 3aCO00M 3aXUCTy CYC-
MiTBCTBA MPOTH MOPYIIEHHS YMOB MOT0 iCHYBaHHS, TO MOXKHA JHTH
BHCHOBKY, IO (QYHKIIiSl KAPH € 0COOIMBUM TPOSBOM OXOPOHHOI (QyH-
KIIii Ipaga.

Cepen pi3HOMaHITHUX MiAXOMIB 10 BU3HAYEHHS 3MiCTy (YHKIIiI
Kapu (Kapa sK MPUMYC, Kapa SK MOPAJbHO-CTUYHUM (TIOMITUYHUI)
OCY/l TOIIO) HAHOLIBII TPUHHSATHUM 1 TAKUM, 110 BiJIOBINA€ 3aca HU-
YHMM TI0JIOKEHHSIM BEPXOBEHCTBA TpaBa, € MiAXiJ, SKHil IPOIMOHYE Mif
3MICTOM Kapu po3risiaaTd He 0co0y, a 1mo30aBieHHs] 0cOOM MpaBoIo-
PYIIHUKA MOXITUBOCTI KOPHCTYBATUCS IEBHUMHU IOPUANYHUMHU OJara-
MU [2, c. 675]. 3 OKpeMUMHU 3aCTEPSIKCHHSIMH 3a3HAYCHUN MinXij OyB
CHPUIHSITUI NIESIKUMH JIOCITITHUKAMU TIOKApPaHHS PaJsSHCHKOTO 4Yacy.
3okpema, npodecop Pemencon O. JI. 3a3HauaB, M0 «HEBIJI EMHOIO i
crenugivHOK CTOPOHOI TIOKAPAHHS € M030aBJICHHS 3aCy/DKEHOIO THX
Onar, sKi B IPUHLUIT SBJISAIOTH COOOIO IIHHICTh HE TUIBKH ISl TIOKapa-
HOro 00’€KTa, ajie¢ ¥ Kaparuoro Woro CycniibCTBa... Y IbOMY pO3Y-
MiHHI TIOKapaHHs € HE TUTBKK KOH(IIKT 3704MHIIS 1 CYCIILCTBA, alle i
CYIEPEYHICTh OJHUX CYCIIUIBHUX BITHOCHH, TEX I[IHHUX JJIs CYCHUIbC-
TBA, SIKKMH BOHO HA YaCc MYCHTbH MOCTYIUTHCS B LUIAX BHUKOPiHEHHS
i€l cynepeyHocTi, Ta iHmMX HoMy nomioHux» [9, c. 8-9]. Ananoriuny
no3uiliro 3aiHsB 1 npopecop Mixiin O. C., skuii 10 00’€KTa KpUMi-
HAJIBHOTO MOKapaHHs BiJTHOCHB, IO-TIepIIe, CYCNiIbHI BiJIHOCHHH, SIKi
1M030aBISIOTh MOMKJIMBOCTI 3aCy/PKEHOTO BUMHUTH HOBHH 3JI0YHMH, I1O-
Jpyre, CYCHijbHI BiIHOCHHHU, BHKIIIOYEHHS 3 SIKMX TTOBHHHO 3a0e3Iie-
YUTH KapaJbHUH BIUIMB HA 3aCy/XKEHOIO 1 MPUBECTH HOTO A0 BUIIPAB-
JieHHs [6, ¢. 9].

VY 1inoMy MO3UTHBHUHN XapaKTep 3a3HAYCHOTr0 MiAXO0Jy BUMAarae
MEBHOTO KOPUTYBAaHHS 3 YpaXyBaHHAM TaKUX apTyMEHTIB. Y TIlyMau-
HUX CIIOBHUKAX TEPMIH «OJIaro» po3risIacThes 31e0UTBIIOrO 3 IBOX
MO3MILii: a00 SIK METa YCTPEMITIHb Y TIPOIIECi ICHYBaHHS JIFOJUHH, 200
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SK 3aci0 3aJ0BOJICHHS TOTPeO, TE, M0 MPUHOCHTH OJIArONOIyYus,
OJIaTOICHCTRBIE, 110 CTAJI0 MiJCTaBoK yiss (GopmyBaHHsS ¢inocod-
CHKOT'O OCMHCJICHHsI OJlara sIK MEeBHOI aKcCioNOTiuHOi KaTeropii, sika
BH3HAYAE ICTOPUYHO TMOXIJHHUMN, MiATBEPIKEHUH )KUTTEBUM JIOCBIIOM
(akT 3a/10BOJICHHS OJBIYHUX MOTPeO, OUiKYBaHb 1 Oa)kaHb JIOJEH 3a
YMOBH TMO€AHAHHS iX ycTpemyiiHb i 3ycunb [14, c. 103]. Icropuuna
MOXIHICTh, HEOOXIHICTh OOIPYHTYBAaHHSI KUTTEBUM JIOCBIIOM, 3/1a-
THICTh 3aJIOBOJILHSITH CTiliKi (0JBiUH1) OTpeOU JroAed 1 BHCTyNaTH
(hakTopoM, SIKUI TOETHYE 3YCHILIS JIFOJICH Ha JIOCATHEHHS TEBHHMX
iIel, BKa3yloTh Ha COLIaNbHY BIACTHBICTH OJlara 3aJ0BOJILHSTH I10-
TpeOu He OJiHIET YOCOOJIEHOT JIFOIMHU, a CYCIUIBCTBA B IIOMY. Bin-
MOBiJJHO, LIHHICTH OJlara BH3HAYAETHCS HE 3 ypaxyBaHHSM BJIACHUX
mobaxxaHb 0COOHM, a 3 IMO3MIlI 3aradbHOCOIIANIBHUX I[IHHOCTEH, IO
BHU3HAYAIOTHCS PIBHEM PO3BUTKY KylbTypH. Came JOMIHYIOUI Kyib-
TYpHI LIHHOCTI € KpUTepieM (OpMyBaHHs 3MICTY KapH B IEBHOMY
COL[IAJILHOMY CEpPElIOBHILI, IO B yYMOBAaX MIHJIMBOCTI KYJIBTYpH Y
nporeci i reHe3ucy i MEHTaIBbHUX OCOONMBOCTEH KYJIBTYpPHHX IIiH-
HOCTEW OKpPEeMHUX COILIaJbHUX CTPYKTYp (OpMy€ YHIiKalbHI CHCTEMH
KpUMiHAJIBHO-TIPABOBHX 3aXO[iB, SIKi MalOTh OCOOJIMBOCTI B ICTOpUY-
HOMY Ta HaIl[IOHAJILHOMY paKypcax.

Cain 3a3HaunTt, mWo y ¢izocodcerkiil giTepatypi 6nara kiacugi-
KYIOTh 3aJICKHO BiJl TOTO, sIKi MOTpeOu BOHM (OJiara) 37aTHI 3a/10BO-
JHLHUTH, MOJUISIOUN X Ha MaTepiaibpHi Onara (mpeaMern XapuyBaHHS,
OJISIT, KUTIIO, 3HAPSAAS Mpalli) 1 JyXoBHI (3HAHHSI, TOCATHEHHS JTyXO-
BHOI KyJIBTYpH JIFOJICTBA, €CTETHYHI IIIHHOCTi, MOpalibHE 100pO B I0-
cTynkax Jojei) [16, ¢. 67]. FOpuanunuii 3MicT Onara Moxe OyTH
BHBEJICHUI 3 MO3MIIIl BU3HAYCHHS BJIACHUX I[IHHOCTEH MpaBa, TOOTO
3JIATHOCTI MpaBa CIIY>KUTU METOI0 1 3aCO00M JUIs 33JIOBOJICHHS COIIi-
aIbHO BUBIPEHMX 1 CIPaBEIIMBHUX MOTPeO Ta iHTEpEeCiB IpoMafsH i
CYCHUIBCTBa B IiIOMY. Biaro sik miHHICTh MpaBa XapaKTEepU3YEThCS
BJIACTUBOCTSIMH, SIKi € TIOXITHUMHU BiJl (PUTOCOPCHKOTO 3MiCTy IIHOTO
MOHSITTS Ta OCOOJMBOCTEH HOro MONIMPEHHS Ha TPABOBY CTOPOHY
moacekoro O0yTTs [8, c. 127]. [lo-nepuie, ropuandHe 01aro xapakre-
PHU3YEThCS IHCTPYMEHTAIBHOIO HiHHICTIO. [lo-IpyTe, 6maro B 1opuIu-
YHOMY 3HAYEHHI € COI[IaJIbHO Y3TOJIKEHO BOJICID, TOOTO Ma€e Xapak-
Tep KOMIIPOMICY COILialIbHOTO po3BUTKY. [lo-Tpere, opuanune 6iaro
€ MacimTaboM CBOOOJM JIFOJIMHU 1 CYCHUIbCTBA, (popMyroun 3acanu
OOMEKEHb Y JISTBHOCTI K JIFOJUHHU, TaK 1 OKPEMHX COILIAJIbHUX 1H-
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CTUTYILiH, y TOMY 4HucCHi i nepkaBu. [lo-uerBepre, ropuandne 61aro €
BaYXIMBUM (PAKTOPOM COLIATBHOTO MPOrpecy Ha 3acajgax y3ro/HKeHOo-
CT1 CBOOOJI WICHIB CYCITiJIbCTBA.

TakuMm 4yrHOM, MOXKHA JIIATH BHUCHOBKY, IO COIliaJIbHI OJiara, 3a
YMOBH iX BiAMOBIHOCTI 3a3Ha4€HUM KPHUTEPisSM, HaOyBalOTh BIIACTH-
BOCTEH FOPUIMYHHX Onar i 3a0e3MeuyroTh MOXIIUBICTh 3aCTOCYBaHHS
MPaBOBUX CIOCO0IB iX 3aXUCTy, 0OOMexeHHs abo 1mo30aBlIeHHS, a TOMY
(YHKI[IOHYBaHHS! KpUMIHAIBHOI BiIIOBIIAILHOCTI Y KOHTEKCTi 3a0e3-
TIEUCHHS KapH 3JOYUHIIS CYITPOBOKYETHCS M030aBIeHHsIM abo oOMe-
JKEHHSIM IOPUMYHOTO OJiara. 3a3HaueHHH MiXiJ1 MOBHICTIO BIANOBIAE
KyJBTYPO-aHTPOIIOJIOTTYHOMY BHUMIPY KpPHMiHaJbHO-TIPABOBHX 3aXO-
JiB, OCKUTBKM BiH (MiAXil) BpPaxoBy€ KyJIbTYpPOJIOTidHI OCOOIMBOCTI
(hopMyBaHHsS 3MICTy TMOHATTS Oyara, oOMeXeHHs a00 IT030aBJICHHS
SIKOTO € JIOMYCTUMHM B YMOBaX iCHYBaHHS CYCILIbCTBA IIEBHOTO 3pa3-
Ka Ta 30CepeKY€EThCS Ha JTIOJICBKOMY (aKTopi, SKUH € BU3HAYATEHUM
i yac 3aiicHeHHs QyHKIii Kapyu B TpolLieci peasizallii KpuMiHaIbHOT
BiAmoBiganbHOCTI. KpiM TOro, KylbTypo-aHTPOMOJIOTIYHUM TiIXid A0-
3BOJISIE BU3HAYUTH Ti IOpUMYHI Onara, Ha sIKi B Ipolieci peaizamii
KapajbHOi (QYHKUIT KpUMiHATBHO-TIPABOBHX 3aXOiB, oOMexeHHs abo
1030aBJIeHHS CIIPSIMOBaH1 OyTH HE MOXKYTb.

Kutts nronuHu HE MOKe OYTH THM IOPHIUYHUM OJarom, ske B
mpoleci 3aCTOCYBaHHSI KPUMIHAIBHOI BiJIIOBiNalbHOCTI MiJNA€THCS
YaCTKOBOMY OOMEXEHHIO a0 MOBHOMY 030aBiIeHHI0. Y JiTeparypi
TPHUBAE CIIp CTOCOBHO BU3HAYCHHSI MOHATTS (OKHTTSD» Ta HOTo OpH-
TUYHOTO 3MicTy. OO0’€KT 3AIMCHEHOr0 JOCIHIHKCHHS HE JIA€ MOYKJIH-
BOCTI B3SITU Y4acTb Y IUCKYCIi i3 3a3HAYEHOrO MUTAaHHS, TOMY CIiJ
OOMEXHTHCS BUCIIOBIICHHAM TUIBKH Ti€l TOUKH 30Dy, SIKa MOXKE OyTH
BH3HAaHA JOMIHYIOUOK 1 TaKO, IO BIAMOBITA€ Cy4aCHOMY CTaHY
PO3BHUTKY MEAWIUHM 1 HAYKH KPUMIHAIBHOTO NpaBa. AKaJleMidYHHH
CIIOBHUK yKpaiHChKOi MOBH (ikcye 10 3HaueHb cioBa «KUTTs». Oc-
HOBHE, CTPIDKHEBE 3HAUYEHHS — «ICHYBaHHS BCHOTO JKHBOTO, NPOTH-
nexHe “cmepts”» [12, c. 535]. V kpumiHanbpHO-TIPaBOBIN JIiTepaTypi
HAJA€ThCS TaKe BU3HAUCHHS: OKUTTS — JMHAMIYHUI CTaH OpraHizmy
JIIO/IVHY, SIKKH TOJISITae y HEMepepBHOCTI MpolieciB 00MiHy MaTepieto
Ta eHepricro 3 NOBKULIIM. [IposiBaMM XKHTTS JIIOJMHHU, 30KpeMa, €:
IMXaHHA, PyX, 30yUTMBICTb, MUCIICHHS 1 CIIUIKYBaHHS, XapuyBaHH:,
BHJIUICHHS, PO3MHOXKEHHS, 3pocTaHHsm» [7, c. 263]. Takum umHOM,
XKUTTS JIIOJUHU CYNPOBODKYETHCS TAKHUMH MPOSBAMHU W XapaKTepHuc-
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TUKaMH, OOMEXKEeHHS a00 11030aBJICHHSI IKUX HIBEIIOE ICHYBaHHS JItO-
JIWHUA HE TUIBKA Ha COIiaJibHOMY (MHCIEHHS, CIUIKYBaHHS), ane U
MPUPOIHOMY (IMXaHHS, PyX) PiBHI. Y 3B’S3KY 13 IIUM CJIiJl TIOBHICTIO
MiATPUMATH TOMIHYIOUY B Haylli KpUMIHAJIBHOTO MTPaBa Ta MOLMINPEHY
Ha 3aKOHOJIABCTBO TOYKY 30DPY, BIIMIOBIIHO JI0 SIKOT HE JIOMYCKAETHCS
3aCTOCYBaHHS 10 BU3HAHOI BUHHOIO y BUMHEHHI 3JI0YMHY OCOOM 3a-
XOJ[IB, OPIEHTOBAHMX Ha 1030aBJICHHS KUTTA a00 Ha OOMEXKEHHS 1i
KUTTEBOro Yacy. OTxe, BiIMOBa Ha 3aKOHOJABUYOMY PIiBHI y 3aCTOCY-
BaHHI TAKOTO BUIY MOKapaHHs, SIK CMEPTHA Kapa, MOBHICTIO BilNOBi-
Jla€ 3MICTY Cy4acHOTO PO3YMIHHS KapalbHOi (YHKIIi KpUMiHAIBHO-
MPaBOBHX 3aXO/IIB.

Kapanpaa ¢yHkuis mokapaHHs He Moxe OyTH MOUIMPEHOI Ha
oOMexeHHs1 a00 1o30aBiIeHHs paBa Ha 370poBe OyTTs JTIOAUHH. Bu-
3HAYalouM 3MICT TOHSTTS «370pPOB’sl JIOIUHKY, CIiJ HAarOJIOCHTH Ha
BHJIUICHH] JIGKUTbKOX aCIIeKTIB, SIKi 3HAWIUIA CBOE BiJOOpa)KCHHS B
HayKOBIl JIiTepaTypi, 3JISKHO BiJl XapakTepy 1 CIpsIMYyBaHHS HAayKO-
BOTO JoCHipKeHHsT 1boro (eHomena. Tak, BcecBitHs Opranizaitis
OxopoHU 370pOB’sl BU3HAUAE 3]I0POB’S SIK CTaH MOBHOrO (hi3HUHOIO,
MCUXIYHOIO, COIIaJIbHOrO OJIaromoiy4us 3a BIJICYTHOCTI XBOpPOO i
¢iznunux HenonikiB. COIONOrH, y CBOI Yepry, po3IisfaroTh 3]10-
POB’sl JIFOJMHY K OAHY 3 MiJBAJIMH HAPOJHOrO (HAI[IOHAJIBHOIO) Ta
JIep’KaBHOTO OJaronoiayyqusi, SKe XapakTepU3yEThCs KOMITJIEKCOM CO-
iaJIbHO-eKOHOMIYHUX 1 PUPOAHUX (DaKTOPIB, TAKHX SIK Tpalls, Mo-
OyT, BUXOBaHHS, INCUXOEMOI[IfHI yMOBU IisUIbHOCTI jromuam [13,
c. 12]. 3a3naueni nedinimii nepenaroTh pi3Hi BIACTHUBOCTI OJHOrO i
TOTO SIBHIIA, SIKE CYIPOBOXKYE OYTTS JIIOAMHH, IKi HE MOXKYTh Xapa-
KTEpU3YBATHUCS K B3aEMOBHKIIIOYHI, & TOMYy MOXKYTh OyTH 00’ €JJHaHI
B OJIHOMY BU3Ha4eHHi. Ha mijcTaBi KOMIUIEKCHOTO BH3HAYEHHS I10-
HATTA, SIKE OXOIUTIOE MEAWYHY, COLiaJibHY 1 IOPUIMYHY CKIIaJIOBY,
MOKHA JIMTH BHUCHOBKY, IO T/ 3J0POB’SIM JIFOJMHU CIiJT PO3YMITH
BIJICYTHICTb Y TIEBHOI 0COOM XBOPOOJIMBOTO CTaHy, SIKU BUKINKaHUH
HASBHICTIO CUMIITOMIB XBOpPOOU a00 HasBHMUMHU (HI3UYHHMH BaJaMH,
IO € OCHOBHUM KpUTEPiEM HapoAHOTO (HaliOHAJIBHOTO) 1 Jep:KaBHO-
ro Onaromonmyydss Ta XapaKTePU3YEThCS KOMILIEKCOM COLiaIbHO-
EeKOHOMIYHHX 1 IPUPOIHUX (paKTOpiB, TAKUX SIK Mpalst, MoOyT, MCHU-
XOEMOIIIHI YMOBH isSJIBHOCTI 0COOH, 1 sIK€ TapaHTYEThCS i 0XOPO-
HSETHCS ACPKABOIO 13 3aCTOCYBAHHSM IIIJI0T HU3KU IOPUINYHUX 3aC0-
0iB, y TOMY YHCIi i KPUMiHABHO-TIPABOBOTO XapaKTepy.

14



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 2 (2),2017

[NpgHicTh 0cOOM sIK 0COOMUBUI BUJT OJiara, SIKUM Ma€e XapakTepuc-
THUKHU TIPAaBOBOT'O 3MiCTy, TOBUHHA 3aJTUIIATHCS 32 MEXaMH KapalbHO-
r'o BIUIMBY B MPOIIECi 3aCTOCYBaHHS KPUMIiHAIBHOI BiIOBIAAIBLHOCTI.
VY KOHTEKCTI AOCIHiIKEHHS Lijeld 3acCTOCYBaHHS OKPEMHX BHIB I10-
KapaHHs HAyKOBIlI BKa3ylOTh Ha JBa BHWJAM TiJHOCTI, SKi TICHO
MOB’s13aH1 MK COOO0, ajie Taki, 10 XapaKTePU3yIOTh Pi3HI BJIACTH-
BOCTI, MpUTaAMaHHI JIFOJUHI, — JIIOJIChKA TIHICTH Ta OCOOMCTA Tij-
HiCTh. JItOJIChKA T1IHICTh XapaKTepHU3ye JIOAUHY 3 11 (i3UYHOI CTOPO-
HU, a TOMY HaOyBaeThCsl JIOJUHOI0 3 MOMEHTOM ii HapOMKEHHs
(pacoBa 1 HalllOHAJIbHA HAJIEKHOCTI, CTaTeBi Ta iHI (Qi3nyHi 0coOIH-
BOCTI) a00 B Tpolieci XKHUTTS (CTaH 310pOB’ s, iHBaMiAHICTH). OcobucTa
TIHICTh HAJICXKUTH JIFOJIMHI SIK OCOOMCTOCTI, XapaKTepu3ye ii i3 CoIli-
QJIBHOT TOYKHU 30PY 1 HAMIOBHIOETHCS PI3HOMAHITHUM COIIaJIbBHUM 3Mi-
ctoM [11, c. 73]. JIronceka TimHICTh Ma€e OyTH BUKIIOYEHOIO 3 KoJja
IOpUIMYHUX Onar, Ha sKi Moke OyTH MolmMpeHa QYHKIIS Kapu y
3B’SI3KY 13 3aCTOCYBaHHIM KPUMIHAIBHOI BiAMOBIAIEHOCTI, @ 0COOH-
CTa TiJIHICTh MOKE 1 TOBMHHA ITiJJIaBaTUCS BIUIMBY i/l Yac peaizariii
KPUMIHAJIBHOI BiJINOBIIaJIbHOCTI, OCKUIBKM B IMPOIECi 3aCTOCYBaHHS
ILOTO BHJy BiJIIIOBIIaIbHOCTI 0CO0a MEPSKUBAE TICBHI 1M030aBJICHHS
y 3B’513KY 3 OCYJIOM OCOOH 1 JIisSIHHS, SIKE BOHA BUMHWIA. Pe3ynpTaToMm
TaKOro OCyJly € HE TUIbKW BU3HAHHS OCOOW 3JI0YMHIIEM, ajic i MOXK-
JMBICTH PO3NOBCIOKEHHS Takoi iH(opMallii Ha 3aKOHHHX MiJICTaBax,
IO CYNPOBOKYETHCSI MOPAJIbHAMH NIEPEKUBAHHSIMUA BUHHOI 0COOH 1
€ HEIOMYCTUMUM IO/I0 1HIIHX OCi0.

Kapanpaa ¢yHKIiS KpUMiHATBHOI BiIMOBIJaNbHOCTI HE MOXKE
MOUIMPIOBATHCS HAa OKPEMi BHIM MTPABOBHX IOJIOKEHB SIK 0COOIMBHIHA
BHJI FOPUUYHOTO OJiara, 30KpemMa, Ha rpoMasiHCTBO. BiqnoBimHO 10
m. 3 4. 1 c1. 2 3akony Ykpainu «lIpo rpomansHcTBO YKpaiHu», rpo-
MaJTHUH YKpaiHu He MOXKe OyTH 1M030aBJICHUI IpOMaJITHCTBA Y Kpa-
iHM, y TOMY YHCIi 1 32 BUMHEHHS 3JI0UHHY.

Ha mincraBi 3a3Ha4€HOT0 MOYKHA JIIHTH BUCHOBOKY, 110 KapajibHa
(GYHKIIIS KpEMIHATBHOI BiNOBIAAIbHOCTI € IEBHUM HAIPSMKOM Ipa-
BOBOT'O BIUIUBY, SIKHH CYNPOBOKYEThCS M030aBIEHHIM a00 oOMe-
JKSHHSIM IOPUINYHUX OJlar BUHHOI 0COOH, 32 BUHSTKOM JKUTTS 1 3710-
pPOB’st 0cO0M, OCOOUCTOI TiHOCTI, TPOMAJSHCTBA, 3IHCHIOBAHOTO B
YMOBaX MPUMYCOBOT0, ITyOJIIYHO-TIPABOBOT'O PETYITIOBAHHS.

OyHKIIS BUMpaBIeHHs Halylna CaMOCTIMHOIO XapakTepy MicCis
HOPMATHUBHOTO 3aKpilUIEHHS BiAMOBiAHOI I[iJIi TOKapaHHS B yKpaiH-
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CbKOMY KpHMiHaJIbHOMY 3aKkoHi penakiii 2001 poky, xoua auckycii,
MPUCBSYEHI TPOOIeMi OpieHTallii B IpoIieci peaisallii, y mepury uep-
Iy IOKapaHHs, TOYWINCS 3 cepeauHu XX CT.

OyHKIisS KpUMiHATBHOI BiAMOBIAANBEHOCTI, CIPSMOBaHA Ha BHIIPA-
BJICHHSI OCOOH, sIKa MPUTSTYETHCS 10 KPUMIHAIBHOI Bi/ITOBIAaIbHOCTI,
€ ocoOnuBo0 (hopMoro peanizailii peryiasaTuBHOI (yHKII npaBa. 3a-
raJbHOBIIOMO, IO PEryisATHBHA (YHKIIS MpaBa XapaKTepU3yeThCs
BJIQJIHUM BIUIMBOM Ha CYCHUIbHI BIJHOCHHM 3 METOKO ITiJ[BUIICHHS
MPaBOBOi CBIIOMOCTI 1 MPaBOBOI KyJIbTYpH iX cy0’e€kTiB. PerynsatuBHa
(GyHKIS TIpaBa BHUSIBISIETHCS Y BUTICHEHHI IIKiNMBUX CYCHUTBHUX Bi-
JTHOCHH 4epe3 BKa3iBKy Ha 3a00pOHEHI i1, 3aro0iraHHs MOXKJIMBOCTI iX
BUHHUKHEHHSI Y MallOyTHBOMY 1 THM CaMHUM y CTBOPEHHI HaJIeXHOTO
PEKUMY MPABOBOIO BILIMBY 3 METOIO 3a0€3IICUCHHS CTATUKH 1 TUHAMI-
KW TIPUBEICHHS Y BiNIOBIOHICTH CycninbHHX BigHocuH [10, c. 38].
KpuMmiHanbHa BifMOBIAAaNBbHICTh Y TMPOIEci CBOro (yHKI[IOHaJBHOTO
BIUIUBY Ha CBiIOMICTb OCOOH, SIKa TIPUTATYETHCS A0 TAKOI BiIOBiIAIb-
HOCTI, 3a0e3medye (hOpMyBaHHS IHTEIEKTYaJbHUX 3acajl IiIKOPEHHS
BJIACHOI TOBENIHKM Cy0’€KTa BiANIOBIAHO A0 3a00poH abo J03BOIMIB
MPaBOBUX MPUIHKCIB, 10 ¥ 3abe3neuye MPHUBEACHHS BUHHUKINX CYC-
MIJIBHUX BIJTHOCHH y BiJOBIHICTh JI0 TIPABOBUX YCTAHOBJICHB, IO, Y
CBOIO YepTY, € OCHOBHOIO METOIO PErYJIATUBHOI (DYHKIIIT IpaBa.

BinbImicTe HAYKOBUX JOCIIKEHbD, IPUCBIYCHUX MPOOJIEMATHIII BU-
3HAYeHHs (PYHKIIH KPUMIHAJILHOI BiJITOBIIAIBHOCTI, BU3HAYAKOTh, T10-
nepie, (QyHKII0 BUIIPaBIEHHs K JOMOMDKHY A0 (QYHKIIi Kapu, Mo-
npyre, chepa ii pearizailii 3HAXOAUTHCS B MEKaX PEryITFOBaHHS KPHMi-
HaJTbHO-BUKOHABYOTO TIPaBa, LI0 € 3pO3yMiIMM, SIKIIO B3STH /IO yBaru,
10 BCi TaKi JOCII/DKCHHsI OPIEHTOBAHI Ha aHaNI3 (YHKI[IOHAJIBHUX Xa-
PaAKTEPUCTUK IOKApPaHHS, a HE KPUMIHAIBHOI BiNOBigabHOCTI. Tak,
Cuu K. A. 3a3Hauae, 110 BUITPABJICHHS 3aCy/DKCHUX — II¢ MiHIMaJIbHA
BUXOBHA MeTa, Taka, 10 peaibHO AOCATAETHCS KAPOIO 1 3aCTOCOBYETHCS
ceper HIIMX 3aX0/iB BUXOBHOTO BILTUBY [ 15, c. 80-86].

3a3HayeHa MO3MIliS BUMAarae CBOTO YTOYHEHHS 3 ypaxXyBaHHSM
takoro. [To-nepie, ¢pyHKIisS KpUMiHATBHOI BiAMOBIAILHOCTI, Opi€H-
TOBaHA HA BHIIPABIICHHS, MA€ CAMOCTIMHHMU IIOAO OJIHOIMOPSIKOBHX
¢byHKLIH (Kapa, IPEBEHIIis) XapaKTep i BiAI3epKallloe OCHOBHI Xapak-
TEPUCTUKHU 1 BIACTUBOCTI PETYIATUBHOTO BIUIMBY, LI0 € 3pO3YMilIUM,
ockinbkH (yHKIII mpaBa, Oyaydn QYHKIISMH OLIBII BHCOKOTO TIO-
PAAKY, 337af0Th 3MICT 1 BIACTHUBOCTI (YHKIIH OUIBII HU3BKOTO TO-
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PAAKY, 70 SIKMX 1 HaleXuTh QYHKUisS BunpasieHHs. [lo-apyre, Bu-
MpaBJeHHS! HE MOXE PO3MIIAJATHUCS K APYropsaHa MeTa, BUXOISMUN
TINBKH 3 TOTO, MO Kapa B mporeci (QyHKIiOHYBaHHS KpUMiHaJIbHOL
BiJINOB1IaJIbHOCT] BHSIBJISIETHCSI OUIBIN SICKPABO. Y ABISETHCS, 1110 BH-
MpaBJIeHHS, TOPSA] 13 Kaporo 1 MPEeBEeHIIEI0, YTBOPIOE 3arallbHUM pe-
XKUM (PYHKIIOHYBAaHHSI KpUMiHAJIBHOI BiAMOBIAATBHOCTI i OKpeMHuX ii
(dhopM, ocsrarouu Iijiel 3a JOMOMOrOr BJIACHUX CIOCOOIB 1 3aC00iB
BrmBY. [lo-Tpere, QyHKIis BUNpaBiIeHHS He MOXe OyTH 3BeeHa
BHHSTKOBO JI0 TAKMX OCHOBHHX HAaIpSIMKIB MPaBOBOTO BILTUBY, IO
MAaIOTh BHHSATKOBO KpUMiHAJIbHO-BUKOHABYY Opi€HTalit0. besymMoBHO,
pearnizanis (QyHKIiH, TOOTO IMHAMIYHA CKIAJOBa, 3HAXOIUTHCS Y
cdepi KpUMiHAILHO-BUKOHABYOTO MIPaBa, ajie TUTbKU TOJli, KOJTH MOBa
fe mpo pearizaliio KpUMIHAJIBLHOTO MMOKapaHHs, OJJHAK He cIij 3a0y-
BaTH, 0 OCTAHHIM KpWUMiHAJbHA BiIMOBINAIBHICTh HE BHUEPITYETh-
cs. KpiM Toro, cratnyi 3acagu GyHKIIOHYBaHHSI KPUMiHATBHOI BiJl-
MOBiJaIFHOCT1 3HAXOAATHCS Y cepi KpUMIHAIBHOTO MPaBa, OCKUTBKU
caMme B HbOMY BH3HAUarOThCs LM, cy0’€KTH, 3ac00H BIUIMBY Ta iHIII
XapaKTepUCTUKU PYHKIIIH KPUMIHAIBHOI BiAIIOB1IATBHOCTI.

ETumornoriune nocipKeHHs BAHUKHEHHS 1 3aCTOCYBaHHS TEPMi-
Ha «BUIPABJICHHS JA€ MiJICTaBH JIUTH BUCHOBKY, IO IiJI HUM PO3Y-
MiIOTh YCYHEHHS XHOH, BaJli, pOOMTH MpPaBWIBHUM, TaKHM, LIO0 Bil-
noBigae meBHUM BuMoraM. OJHaK y KOHTEKCTI (PYHKIIOHYBaHHS
TaKWX TPaBOBHX peajiid, SIK KpUMiHaJbHA BiINOBIAAJIBHICTH, MOBa
MOBHHHA WTH TPO IOPUINYHE BHIIPABIICHHS, OCKUTBKM caMe OCTaHHE
BIJINIOBIJIa€ TaKiii MOBEMIHIII 0COOM, siKa 3a3Haja BILIMBY B IMPOIECI
(GYHKIIOHYBaHHS KpUMiHaJbHOI BiAMOBIAAIBHOCTI 1 sIKa HE Cymepe-
YUTh BUMOTaM KpPUMIHANBHO-TIpaBOBHUX mpumuciB. [lig yac anamizy
1ineil BUMpaBHOI QYHKIIT KpUMIHAIBHOI BiAMOBIAAIBHOCTI CIIiJ Bpa-
XOBYBaTH, 110 0co0a MOBHHHA Y3TOMKYBAaTH CBOIO IOBEIIHKY HeE
TINBKH 3 KPUMIHAJIBHO-IIPABOBUMH 3a00pOHAMH Ha BUYMHEHHS 3JI0YH-
HiB. [Ipo mOoCATHEHHS METH BUITPABICHHS MOXKE WTH MOBa 1 3a y3ro-
JOKEHOCTI MOBEAIHKU Cy0’€KTa BIJMOBIJAIBHOCTI 1 3 HOPMaMH 3a0X0-
qyBaJIbHOrO XapakTepy. OJHaK i B IepuioMy, i B APYyroMy BHIMAAKY
HaeTbes PO FOPUANYHE BUIIPABICHHS — TOOTO 0c00a BUIPABIISETHCS
B KOHTEKCTi Y3TO/PKEHHS BJIACHOI MMOBEIHKM 3 HOPMAaTHBHUMH TIPH-
MUCaMH, 1 TOMy Take BUIIPABIICHHS CIIiJi BU3HATH caMe I0pHINYHUM,
OCKUIBKY BOHO 3aJIUIIAETHCS OalIy»KUM JI0 BUIIPABJICHHS y MO0YTO-
BOMY, 3araJIbHOJIOJICBKOMY, COIIIaJIbHOMY CEHCI.
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3 ypaxyBaHHSIM BU3HA4Y€HHX 3MICTOBHUX O3HAK (YHKUIl BUIIpaB-
JIEHHSI MOJKHA JAIATH BHUCHOBKY, IIO IiJ HEIO PO3YMiIOTh OCHOBHHM
HaNpPSMOK MPAaBOBOTO BIUIMBY KPUMIHAJIBHOI BiIMOBIJANBHOCTI B IIi-
B IOPUJIMYHOMY BHUITPABJICHHI OCOOM, IUISXOM BIUIMBY Ha CBiJIOMICTh
Takoi ocodu 3 MeTor (OpMyBaHHS MMO3UTHUBHOTO CTABJICHHS IO 3a-
raJbHOCOLIaIbHUX 1 KYJIBTYPHUX IIIHHOCTEH, SIKi OTpPUMAIIM 3aKpil-
JIEHHS1 Y KpUMiHAJILHOMY TIPaBi.

[IpeBentrBHa (yHKIiS BEAE CBOE MOXODKEHHS Bil CBOTO MPHU3-
HAYeHHs — MPEBEHIIii, [0 B Mepekiaii 3 JaTHHCHKOI 03HayYae «3aro-
OiranHsay. [IpeBeHTUBHA (YHKIIIS BH3HAYA€THCS OE3MOCEPEAHBO 0XO-
POHHOIO (DYHKIIIEIO TIpaBa 1 THMH 3aBJAHHSIMH, SIKi CTABUTH JIepiKaBa
B Tporeci 3a0e3MeYeHHs] OXOPOHH MpPaBOIMOPSAKY, HUISIXOM BUTIiC-
HEHHS COIIaJIbHO NIKIJTUBUX TPOSBIB 13 COIIAJILHOTO OYTTS 3aCTOCY-
BaHHSM MPHUMYCOBHX 3aXOJIB 0 THX OCi0, AKi JOMYCTHIIM TaKi Mpo-
SIBM Y BJIACHIH TOBEJIIHIII.

VY Teopil KpUMIHAILHOTO MPaBa, i Iie 3HAWIUIO CBOE BTUICHHS Y
KpUMiHaJIbHOMY 3aKOHOAABCTBI (4. 2 cr. 50 KK Ykpainn), npuitasaro
BHOKpPEMJTIOBATH JIBA BUAM MPEBEHTUBHOIO BIUIMBY Ha MOBEMIHKY
0co0M 3aJIeKHO BiJl Cy0’€KTHHX BIacTUBOCTEH Takoro BILIMBY («Ilo-
KapaHHS Ma€ Ha METi... 3amo0iraHHsl BYMHEHHIO HOBUX 3JI0YMHIB 5K
3aCy/DKEHUMH, TaK 1 IHIIMMH 0C00aMm»), — 3arajbHy 1 CIelialbHy
MPEBEHIIIO.

3arajgbHa TPEBEHIlS BU3HAYAETHCS 3JIHCHEHHSIM 3aro0iXHOro
BIUTUBY Ha TOBEIIHKY OCIO, SIKi 37I0YMH HE BUUHSIIM, OJHAK € JICITIK-
TO3IaTHUMH OCOOaMH 1 MOTEHIIITHO MOXYTh OyTH cy0’€KTaMu Bif-
noBifaabHOCTI. OCOOJIMBO CINIJT MIIKPECIUTH, IO KOJO OCi0, Ha sKi
MOIIUPIOETHCSA BIUIMB 3arajibHOi TMPEBEHIll, OOMEXKYEThCS KOJIOM
TUIBKYU JENIKTO3JaTHUX OCI0 y CHIIY TOTO, 1110, MO-TEpPIIIe, IMiJ] MPeBe-
HIIEI0 PO3YMIETHCSI BUHATKOBO NMPaBOBHH BIUIMB, HABITh 32 YMOBH
BUJJICHHSI HOTO IIHHICHO-OPI€HTAIMHOI TUIOIIMHHM, MO-ApYyre, Clilx
BpPaxoBYBaTH 3MICT TaKOro BIUIMBY. 30Kpema, OLIbIIICTh HAYKOBIIB
3a3Ha4yaroTh, 110 OCHOBHHM IPOSIBOM 3arajbHOI MPEBEeHIlii CIij BBa-
ATy 3arpo3y 3aCTOCYBaHHS KPUMIHAJIBHO-IIPABOBOI CaHKIIii, TOOTO Y
CIIPOIICHOMY BUTJISII — MOXJIMBOCTI MpHU3HA4YeHHs nokapanHs. On-
HaK MoJibHa 3arpo3a MOXKe CTOCYBAaTHCS BHHITKOBO OCi0, sIKi Xapak-
TEPU3YIOThCSA O3HAKAMH CY0 €KTa 3JI0UMHY, TOOTO JOCSTIIU MEBHOTO
BiKY, € pi3MUHMMHU 1 OCYTHUMH O0COOaMH, iHaKIIEe 3arpo3a mo30aBs-
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€TBCSl TIPABOBOTO XapakTepy, HaOyBae BHHSATKOBO 30BHINIHIX (hopm
(yHKLIOHYBaHHA TpaBa, a TOMy HE MOXKe OyTH BiJHECEHOIO /10 Mpe-
BEHTHBHOI (DyHKIIIT OKapaHHSI.

CreriaibHa TPEBEHIiSI KPUMIHAIBHOI BiIMOBIAAILHOCTI TOJISITAE
y 3ano00iraHHi BUNHEHHIO HOBOTO 3JI0YMHY 0CO0O0I0, KA TMPUTSITYETh-
csl 10 BIAMOBIZaNbHOCTI AK Yy Tpoleci BiOyBaHHS MOKapaHHS, Tak i
micis oro BigOyBaHHS, aK 10 MOMEHTY 3HATTS a0 MOTalIeHHs Cy-
JIAMOCTI.

[Ipu upomy ciijg BpaxoBYBaTH, IO MPEBEHTHBHA (QYHKIisI TpH-
TaMaHHA He TUTbKH MPUMYCOBHM BHJaM KpHMiHAJIbHO-TIPABOBHX 3a-
XOJIiB, cepell SIKUX HAHOLIBI BUTPEOYBAHUM 3aIMIIAETHCS MMOKapaH-
Hsl, ajie ¥ 3a0XOYYBAJIbHUM KPUMiHAJIHHO-IIPABOBUM 3axoiaM. Tak,
MPEBEHTHBHUM BILJIMBOM HaJUTEHI Taki BUIM 320X04YyBaJbHUX KpH-
MiHaJILHO-TIPABOBUX 3aXO/iB SIK 3BUIBHEHHS Bi/l KpUMIHAJIBHOI BiIO-
BiZJaIHOCTI, TOJIOKEHHSI SIKOTO MOXYTh OyTH YMOBHO MOJiJieHi Ha
MoJoKeHHs 3aranbHol yacTuHU # OcoOIMBOT YaCTHHU KPUMiHAIBHO-
rO 3aKOHY; 3BUIbHEHHS BiJl NpU3HAYEHHS MOKapaHHs (0e3 mpu3Ha-
YeHHS TIOKapaHHs); 3BUTbHEHHS BiJl MOKapaHHs; 3BUIbHEHHS Bill Bi-
OyBaHHS IOKapaHHSI.

BucnoBku. Takum YUHOM, TPaBOBHI 3MIiCT MPEBEHTUBHOI (DYHK-
il MOKapaHHsI BUPAXKAETHCS Y 3/11HCHEHH] TaAKOTO OCHOBHOT'O Harpsi-
MKy HOTO0 BIUIMBY, SIKUH XapaKTePHU3YEThCS AOCSTHEHHSAM METH LI0A0
3an00iraHHs BUNHEHHIO JENIKTO3[aTHOK 0CO00I0 Ta IHIIUMHU 0coda-
MU HOBHX 3JI0YMHIB IUIIXOM 3aCTOCYBaHHS MOKapaHH.

OTke, 3MiCT HOPMATUBHO BH3HAYEHUX (DYHKIIN MOKapaHHA — Ka-
pa, BWIpaBIeHHs, 3amobiraHHsa (TpeBeHIlis), SKi OpiEHTOBaHi Ha
OTPUMAaHHSI COLIaJIbHO KOPUCHOTO PE3YJIbTaTy B MPOIIECi peamizarlii
i€l (opMHU KPUMIHAIBLHOI BiMOBIAAIBLHOCTI, MJUISITa€ IEBHOMY KO-
peryBaHHIO 3 BpaxyBaHHSIM JIOMiHYBaHHSI TPUHIMITY BEpXOBEHCTBA
MpaBa Ta BUKOPHCTAHHIM TaKHMX METOJIB HAyKOBOTO JOCIiIKEHHS,
K1 OpIEHTYIOTh Ha BpaxyBaHHS 3/I00YTKiB PO3BUTKY KyIbTYpH Ta
BHU3HAHHS JIIOJMHU SK JIOUEHTPOBOI CHIM (YHKLIOHYBaHHS KpUMi-
HAJBHOTO MpaBa Ta OKPEMHUX HOro iHCTUTYTIB, Cepesl AKUX O0COOIMBE
MicIle Mocifiae IHCTUTYT KPUMiHAJIbHO-TIPABOBHX 3aXO0[iB, CKIIJI0BOIO
SIKOTO € TIOJIO’KEHHSI ITPO TMOKapaHHA.
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Ko3zauenko O. B.

COJIEP)KAHUE ®YHKLUI HAKA3AHUS: TPAJIULUU
HOPMATHUBHOI'O PEI'YJIUPOBAHUS

Ha ocrose npednodicenno2o onpedenerus OUHAMUYECKOU XapakmepucmuKky Ha-
KA3aHusl KaKk 0c06020 8UAA Y20NI08HO-NPABOBLIX Mep, KOMOPOU NPUSHAIOMCS (YHK-
Yuu HAKA3aHUS, UCCTIE008AHbI MAKUE HOPMAMUBHO ONpedeieHHble (YHKYUU HAKA3a-
HUsl, KAK HAKA3aHue, ucnpasiieHue, obwee u cneyuaivHoe npedynpedxcoerue. C
UCNONL308AHUEM KYVIIbIMYPO-AHMPONOIO0SULECKOL MEMOOON02UU ONPedeneH Nepeyetd
HOpUOUYeckux Onaz, Ha O2PAHUYEHUe KOMOPbIX He MOJICEem PACNPOCIPAHAMbCS Kd-
pamenvHas QyHKyus Hakazanus. JJoOKa3aHo, Ymo QYHKYus UCHPAGLEHUs He MOJICEm
paccmampusamvcs UCKIIOUUMENbHO 8 Kayecnaee OONOTHUMENbHOU NPU 0Cyuwecmene-
HUU OYHKYUU HAKA3AHUSL, 4 UMeem CAMOCmosmenbHblLil xapakmep. Onpedeneno, umo
npeseHmueHvle (YHKYUU NPUCYUYU HE MOAbKO HAKA3AHUK), HO U NOOWPUMETbHbIM
V20N08HO-NPABOBHIM MEPAM.

Knrouesvie cnosa: naxkazauue, QyHKYUU HAKA3AHUS, Y20JI08HO-NPABOBbLE MEDYL,
ucnpaenenue, npedynpesicoeHue.

Kozachenko O. V.

CONTENTS OF PENALTY FUNCTIONS: TRADITIONS OF
NORMATIVE REGULATION

The definition of the dynamic characteristic of punishment as a special type of
Criminal Law measures is proposed which determines functions. Normatively defined
penalty functions as punishment, rehabilitation, general and special deterrence were
investigated. Using cultural and anthropological methodology the list of legal goods
was determined, its restriction can not be influenced by the punitive function of
penalty. It has been proven that the corrective function can not be considered
exceptionally as support one during the execution of the punishment function, and it
has an independent character. It has been determined that preventive functions are
inherent not only to the penalty but also to the encouraging criminal law measures.

Thus, the legal content of preventive function of punishment is expressed in the
implementation of such basic direction of its influence, which is characterized by the
achievement of the goal of preventing the commission of a criminal person and other
persons of new crimes by using of punishment.

Thus, the content of normatively determined functions of punishment - punish-
ment, correction, prevention, which are oriented at getting socially useful result in
the process of implementing of this form of criminal liability, is a subject for certain
adjustment, taking into account the dominance of law principle and the usage of such
scientific research methods, which focuse on the achievements of cultural develop-
ment and the recognition of a man as centripetal force of Criminal Law its individual
institutions functioning.

Key words: penalty, penalty functions, punishment, rehabilitation, prevention.
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VIIK 343.21
Mapuyk B. B.,
KaH/AW/aT IOPUIMYECKUX HaYK, OIICHT,
JIMPEKTOp TOCYJapCTBEHHOTO yupekaeHus «HayuHo-npakTrniyecKuii
LEHTp poOJIeM YKpeIUIeHHs 3aKOHHOCTH U NpaBonopsaka I'eHepanbHOil
npokypatypsl Pecrryonuku benapyce», r. Munck, Pecrryonuka benxapychk

O TUIIWYHBIX MOJEJISIX HOPM C BJIAHKETHBIM
COJAEP KAHUEM MMPU3HAKOB NPECTYIIHOI'O JESIHUSA

B cmamve nokasana npo@zawamuka NPpUMEHEHUsl Y20106HO-NPABOBbIX HOPM C
ONAHKEMHBIM COOEPAUCAHEM NPUSHAKOB npecmyntoeo OesHus. TIpednoicenvt nanpaene-
HUsSL COBEPUIEHCMBOBAHUSA HOPM Y20I08HO20 3AKOHA ONisl yenell ONMUMU3ayuL Keanugu-
Kayuu npecmynjienusl. B 3asucumocmu om 3akonodamenvrho2o onucanus 00beKmueHoU
CMOPOHBL COCMABA NPECTYNIIEHUSL COPMYTUPOBAHbI MUNUYHbIE MOOeTU 2UNOME3bl
HOPM C ONAHKEMHBIM COOEPICAHUEM NPUSHAKOE NPECTYNHO20 OesHUA.

Knrouesvie cnosa: onanxemmuvie Npu3sHaxKu, Hopma c OnanKemmbvim codepo:ca—
HUeM NPUIHAKO8 NPECTYNHO20 0esHUS, K8ATUQUKAYUsL NPECmynieHus.

[ocTranoBka npodaemMbl. O000IIeHHE TPOOIEMATUKH TTPUMEHE-
HUSl YTOJOBHO-TIPABOBBIX HOPM C OJIAHKETHBIM COZIEP’KAaHHEM IpH3-
HAaKOB IMPECTYNHOI0 AESHUS, U3JI0KEHHON B JIUTEpaType, MMO3BOJIAET
0003HAUUThL PsAJl MPOOJIEM MPABOIPUMEHUTENILHOTO Mpoiecca. Bo-
MEPBBIX, KOHKPETHU3ALMsl YTOJIOBHO-IIPABOBOr0 3alpeTa B HOpMaTHB-
HOM IIPaBOBOM aKTe, HE UMEIOIEro yroJIOBHO-IIPABOBOI0 XapaKTepa,
MOPOKAAET BOIPOC O KPyre HCTOYHUKOB YroyloBHOro mpama. Hamu-
4yre B yrojloBHOM Kojekce (nmamee — YK) OmaHKETHBIX YrojlOBHO-
MPaBOBBIX HOPM (PaKTHUECKU MPHUBEIO K TOMY, YTO BOIPOC O CYIIHO-
CTH U TIpefienax yrojloBHO-IPAaBOBOrO 3ampeTa MpaKTUYeCKH pelae-
TCS HE 3aKOHOJaTeNeM, a MHBIMH OpraHaMH rocyJIJapcTBEHHON BIIACTH
U ynpasiieHus. B nutepaType yxe JaBHO BBICKa3bIBAIMCH MPEAyIpe-
XKJICHHS O HEIOMyCTUMOCTH TpEBpalleHUs] ONaHKETHOW YroJIOBHO-
[IPaBOBOW HOPMBI B «TEXHUUYECKUN IIPUEM AEIIETUPOBAHUS 3aKOHOAA-
TEIBHBIX MOMHOMOUM [14, ¢. 183]. Bo-BTOPBIX, MHOTOUHUCIEHHOCTh
HOPMATHUBHBIX IMPAaBOBBIX AKTOB, PErJIAMEHTHPYIOUIMX COOTBETCTBY-
IolIMe TpaBWia MOBEACHUS, NPU OTCYTCTBHM WX HHIAMBHIYaTbHOU
OIIPENIENIEHHOCTH TIOPOXAAaeT HEMpOCTYI0 3ajady IO OMpeeseHUI0
MIPEEIoB YrOJIOBHO-IIPaBOBOTO 3ampeTra. B HekoTophix cTaThsix YK
(Hanpumep, HapylIeHUE MPaBUII OXPaHbl TPYJIa) COAEPKATCS CCHUIKU
Ha IeNble OTpaciiy 3aKOHOJATeNbCTBA. B-TpeTbux, Kak MOKa3bIBaeT
COBpEMEHHAas MPaBOTBOpPYECKas MPaKTHKA, B 3TH HOPMATHUBHBIE Mpa-
BOBBIE aKThl YaCTO BHOCSTCSI U3MEHEHHUSI M JOMOJTHEHUs, KOTOphIE, B
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KOHEYHOM HUTOTe, W3MEHSIOT COJEpKaHHe YTOJIIOBHO-PaBOBOH
HOPMBEI.

Heas cratbu. Takoro poga HOPMAaTUBHBIE KOPPEKTUPOBKU TI0-
POXKIAIOT «IJIaBAIOIINE» TPAHUIIBI YTOIOBHO-ITPABOBOIO 3aMpera, 4To
MOPOXKJAET TPYAHOCTH MPU peaNu3aliu TMOJOKEHUH O JEeHCTBUU
YTOJIOBHOT'O 3aKOHA BO BpEMEHHU. B CBS3M ¢ 3TUM aKTyaJlbHOCTH TPH-
oOpeTaeT co3gaHWE ONTHMANBHBIX MOJENIEH YroJIOBHO-TIPAaBOBBIX
HOPM, COJiepXaIlnX OJIaHKETHbIE MPHU3HAKH, YTO W SIBISIETCS LENbI0
3TOU CTaTBbH.

AHaaM3 MocJeHUX HccaeAoBaHWil W myOaukanmii. Ha mpo-
OneMy TpUMEHEHHs OJaHKETHBIX YTOJOBHO-TIPABOBBIX HOPM 00pa-
maloT BHMMaHuWe MHorue npaBoBenpl: bubuk O. H. [1], Boposu-
koB H. C. [2], Tayxman JL /. [3, c. 243-248], Hynopos O. O. [4],
Kirouxo P. M. [5], Ky3nenoBa H. @. [6, c¢. 108—122], JIykamios A. .
[7; 8], JIackano A.[9], Muxaiinoa W. A.[13]; Hammuy A. [14,
c. 183], Oopaxues K.B. [15], Iukypos H. W. [16-18], Ilmmu-
muif P. M. [19], Pemmsk M. T. [20, c. 133]; Croaxun M. T.[21],
SApemxo I'. 3. [23; 24] u np.

N3no:xenue ocHoBHOro matepmaina. [Ipexne dyem paccMaTpu-
BaTh NPOOJIEMaTUKy HOPM C OJaHKETHBIMH TNpPHU3HAKAMH, CIETyeT
00CyUThH BOIPOC O TOM, KaKhe COOCTBEHHO MPU3HAKU MBI JOJKHEI
OTHOCHTh K OJlaHKeTHbIM? Benb OTCBIIOUHBIH TpUEM B 3aKOHOAA-
TENbHON TEXHWKE KOHCTPYHUPOBAHHUS YTOJIOBHO-IIPABOBOI HOPMBI MC-
MOJIBb3YeTCS HE TONBKO MPH OMUCAHHUHU JISSTHUS, HO U MIPUMEHUTENBHO
K MHBIM TpPH3HAKaM CcOCTaBa MpecTymieHus. JocTaTOYHO 4acTo Mo-
JTOOHBIM 00pa3oM 3aKOHOJATENlb 0003HAYACT MPEAMET MPEeCcTyMIICHHUs
(manpumep, smbOnema Kpacuoro Kpecra, niennass Oymara, TOBapHBIN
3HaK, OTHECTPEIbHOE OpyXHe M Jp.). Pexe OTCHUIOUHBIN MpHeM,
npuBs3bBatoMii HopMy YK K HOpMe HeyroJoBHO-IPaBOBOT'O Xapak-
Tepa, UCTIONB3YETCsl IPU XapaKTePUCTHKE MOTEPIIEBLIETO (HApuMep,
JleTioBasi peryTanusi KOHKYpeHTa), cyObeKTa mpecTyIieHus: (Hanpu-
Mep, MHIUBUAYaIbHBIM NpeanpuHuUMatens). WHorma 3ToT mpuem
MPUMEHSIETCS] TIPY ONMCaHWU e TpecTyIyieHus (Harpumep, ¢ 1e-
JbI0 TOJy4YEHHs] TpAHCIJIAHTaTa, B IIEJSIX BBIICNCHUS KpeauTa u
T. I1.). YCTaHOBJICHHWE CMBICTIA 3TUX MPHU3HAKOB, HECOMHEHHO, UMEET
BaKHOE 3HAYEHME AJIS KBaJM(HUKAWU mpecTymieHus. Ux comepxa-
Hue (0coOeHHO, Kacarolleecsl IpeaMeTa MPecTyIUICHHsI) Onpeaense-
TCS, KaK MPaBHJIO, B TEXHMYECKMX HOPMATHBHBIX MPABOBBIX aKTax.
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OnHako 3TH MPHU3HAKH HE OTHOCATCSI HEMOCPEACTBEHHO K MPECTYII-
HOMY JCSHHUIO.

[pencrapmnsiercs, 4TO Ha TpeeTbl YrOJOBHOW MPOTUBOIPABHOCTH
OKa3bIBAaET BIMSHHE, MPEKAE BCEro, OJaHKETHOE COfep KaHKe MpH3Ha-
KOB TIpecTyIHOro JessHus. KpoMe Toro, monmaraem, 9To AaieKo He KakK-
Jl0€ HapyIlleHHe YCTaHOBJIEHHOTO TIOPSIKa MPEAToNaraeT OJIaHKETHOCTb
yroJoBHO-TIpaBoBOi HOpMbI. K mpumepy, HeucnonHeHne 00S3aHHOCTH
TUIATUTH HAJIOTH, HECOMHEHHO, €CTh HapyLIeHHEe HaJIOrOIIaTebIMKOM
YCTaHOBJICHHOT'O TIOPSIIKa yIUIaThl HatoroB. Ho, HecMOTpsl Ha Hanu4ue B
HopMe YK, mpenycmarprBaromieii OTBETCTBEHHOCTh 32 YKJIOHEHHE OT
yIUIaThl HAJIOTOB PsAJa MPU3HAKOB, COJCPKAHUE KOTOPHIX PaCKPhIBAETCS
B HOpMax HaJIOrOBOI'O 3aKOHOMATENHCTBA («HAJIOTW», «HAJOrOoBas Jie-
Kiiapanus» U T. [[.), MOKEM JIM MbI TOBOPUTH O TOM, YTO OINMCAHUEC ITPEC-
TYIHOTO JISTHUS — YKAOHeHUs (T. €. HEUCIOMHEHHS WM HeHa IeXKaIlero
WCIIONHEHUSI HAJOrOIJIaTENbIINKOM BO3JIOKEHHOH Ha HEro 00s13aHHOCTH
TUIATUTH HAJIOTH, COOPBI) — COAEPKUTCS B OTAHKETHOW AMCIIO3UIINY (2 C
Halel Touku 3penust — rurorese [12])? [Ipencrarnsercs, 4ro Ha Oj1aH-
KeTHOE cofiepKaHue MPU3HAKOB MPECTYITHOTO AESHUS YKa3bIBAIOT YIIO-
TpeOJISIOIMEecss B TEKCTE YTOJIOBHO-TPABOBOW HOPMBI ()OPMYIHPOBKH
«HapyILIeHHe MPaBUD» MO0 B OMPEAETEHHBIX CIyYasX — «HE3aKOHHOE)
JCAHUC.

C no3unmM 3aKOHOAATEIBHONH TEXHUKH HOPMBI C OJaHKETHBIM
CoZiep’)KaHUEM IMPHU3HAKOB MPECTYMHOrO AESHUS MO3BOJISIOT 3aKOHO-
AaTCII0 KPATKO M3JIOKUTH TUIIOTE3Y HOPMbBI U I/I363BH}IIOT €ro OoT HE-
00XOIMMOCTH KOHKPETH3UPOBATh MPHU3HAKA COOTBETCTBYIOIIETO BU-
Jla TpecTymyieHus. OTH NpPU3HAKU TNPaBONPUMEHHUTENb B IIpoIlecce
KBaHI/I(bI/IKaHI/II/I MPECTYIJICHUA JOJIKCH BBIACHUTD, O6paTI/IBIHI/ICI) K
TEM HOPMATHBHBIM IIPABOBBIM aKTaM, KOTOPBIC HC UMCIOT YI'OJIOBHO-
MPaBOBOT'0 XapakTepa.

[Ipupona 61aHKETHOH YacTH YroJOBHO-TIPABOBOM HOPMBI OOBSIC-
HSETCS B JINTEpAType MO-pa3sHOMY. PsJl aBTOPOB CUMTAET, 4YTO HOpPMA-
TUBHBIE aKThl JPYrHX OTpaciied mpaBa MOTYT ObITh MCTOYHHKAMHU
yroyiopHoro mnpasa [1, c. 207-208; 15, c. 71]. Ects MHeHHUE, uTO Oa-
HKETHOCTb YTOJOBHO-IIPABOBOM HOPMBI HE PACIIMPSIET KPYyT HCTOY-
HUKOB yrosioBHoro npasa [13, c. 7]. Kimtouko P. H. Ha ocHOBe ananu-
3a MeToJa YroJIOBHO-IIPABOBOTO PEryIUPOBAaHUS U, IPHU3HABAS JIUIIb
3aKOH MCTOYHHKOM YTOJIOBHOTO TpaBa, 0OOCHOBBIBAECT MO3UIHIO O
TOM, YTO HOPMATUBHBIC AKTBlI HEYT'OJIOBHO-IIPABOBOI'0 XapakTepa,
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00ycIIOBIICHHBIE OJaHKETHBIM MPU3HAKOM, CIIEAYET paccMaTpUBaTh B
KauecTBe NCTOYHMKA TOJIKOBAHMSI YTOJIOBHO-IIPABOBON HOPMHEI [5].

3achayxuBaeT BHHUMaHHs OOBSCHEHHE HEKOTOPBHIMH YUEHBIMH
MPHUPOABI M CTPYKTYPhI HOPM C ONaHKETHBIM COJCpKaHHEM IpU3Ha-
KOB IMPECTYIHOIO JASSIHUS C TO3ULUH KOHUEMIIMH JIOTHYECKON HOPMBI
npasa. Tak, IIukypo H. WM. numer: «YroiaoBHO-IIpaBOBas HOpMa-
3aIpeT MPeACTaBIsieT CO00M CUCTeMy, BKIIIOUAIONIYIO KaK COOCTBEH-
HbI€ yrOJIOBHO-TIPAaBOBBIE MPEANHCAHNA, TaK U HOPMAaTUBHBIE Mpe-
MHUCaHUs UHBIX OTpacieit mpasa.» [17, ¢. 152].

TakoBo TeopeTrueckoe 000CHOBaHHE MPUPOALI HOPM C OJaHKET-
HBIM COJIepKaHUEM MPU3HAKOB MPECTYMHOro JesHus. OaHako MpHu-
MEHEHHE B Tpoliecce KBATN(UKAIMK MPECTYIUIEHHUS TAaKUX HOPM I10-
pPOXKIAeT JAOCTaTOYHO MHOTO BOIPOCOB, TPEOYIOMIMX HE TOJIBKO
HAy4YHOTO OOBSCHEHHUs, HO U MPAKTUYECKOro pemeHus. [IpumeHenne
YTOJIOBHO-TIPABOBOI HOPMBI C OJTaHKETHBIM COJIEPKaHUEM MPU3HAKOB
MPECTYIHOTO JIesTHUsl TpearnoiaraeT coOJIoJeHHe OIpeaeseHHbIX
TpeOOBaHUH, 3HAYMTENHFHO YCIOXHSIONMX MPOIecC KBaTH(UKALNH
npecrymiieHus. CyTh 3THX TpeOOBaHH CBOAUTCS K CIELyIOLIEMY:
HEOOXOJJMMO ONpEeUTh TOT HOPMATHBHBIN MPaBOBOW aKT, K KOTO-
POMY OTCBIJTA€T COOTBETCTBYIOMIAs CTaThs YK; MOUIEKHUT BBHICHE-
HHIO BOIIPOC O TOM, JEMCTBOBAJ JI ’TOT HOPMATHUBHBIN IIPABOBOM aKT
BO BpeMsI COBEPILICHHS OOIIECTBEHHO OMACHOTO JACSHUS U, €CIIH JIeic-
TBOBAJ, TO B KAKOW pEelaKIIN{; YCTAHABINBAETCSI KOHKPETHBIN MYHKT,
CTaThsl WM Jipyras CTPYKTypHasi 4acThb HOPMAaTHBHOTO IPABOBOTO
aKTa, MO3BOJSIONMIAS WACHTH(QHUIMPOBATH COOTBETCTBYIOIEE Hapy-
[IEHHUE; YACHSIETCS CYIIHOCTh 3Toro Hapymenus [10, ¢ 32].

BnankerHble HOPMBI IPUCYTCTBYIOT B OonbInHCTBE cTaTeil Oco-
OcuHoil yactT YK. B ycloBHSX HEYKIIOHHO YBEITMYHMBAIOIIETOCS
o0beMa HOpPMATHBHOW MpaBOBOW 0a3bl, coliepKaHue KOTOPOH MOCTO-
STHHO TOJIBEpraercsd M3MEHEHMsIM, 3a4acTyl0 BECbMa 3HAYUTENIbHBIM,
IIPUBEJIO K TOMY, YTO IPABOIPUMEHUTENDL OKA3aJICS B BECbMA 3aTPY/-
HUTEBHOM TONOXeHUH. [IOHATh CYyIIHOCTH YTrOJIOBHO-IPABOBOIO
3aIpera MHOT 1A CIOXKHO J1aXKe CIeUanucTaM. B COBpEMEHHBIX YCII0-
BUSIX TaK HasblBaeMas MPE3yMIIHs «HE3HaHUE 3aKOHA HE OCBOOOXK-
JIae€T OT YrOJIOBHOM OTBETCTBEHHOCTH» MpPEBpAaTHIAacCh B (HUKIHIO, H
BBITJISITUT M3/I€BATENbCKH B OOCTaHOBKE MHTEHCHBHO M3MEHSIOLIETO-
Csl U TIOpOH BechMa NMPOTUBOPEUHUBOIO «IIKBaja» HOPMATHBHOTO Ma-
Tepuana. B cioxuBIiencs cUTyalluu MpaBOIPUMEHEHHs pPUCKU U3BU-
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HUTEIBHBIX OMKMOOK B MOBEACHUM TPaKJaH CYNICCTBEHHO yBEIMYH-
Batorcs. U mpu kBanuukanuy npecTyIuieHus Ha 3To clielyeT obpa-
maTh 0c000e BHUMaHHE.

Pemmenne npobneM KBamuQUKalMKM TPECTYIUICHHS Ha OCHOBE
HOPMBI ¢ OJIAHKETHBIM COJIEpP’KaHHEM TPH3HAKOB MPECTYITHOTO JCSTHHUSI
BUANTCS B cienytomeM. HecoMHeHHO, ecTh HEOOXOIUMOCTh B COKpa-
IICHUU KOJIMYecTBa 1o100HbIX HOpM B YK. Ho MOCKOIbKY TOJTHOCTBIO
o0oiiTrch 6e3 OJaHKETHBIX MPU3HAKOB MPECTYITHOTO JCSHUS He Mpe-
CTaBiIseTCs BO3MOXHBIM, TO BO3HHKAaeT HEOOXOIUMOCTh B Iiepe-
OCMBICIICHUH 3aKOHOAATEIBHOTO MOAX0Aa K (OpMYIHPOBAHUIO THITO-
Te3 paccMaTpuBaeMbiXx HOpM. CliemyeT 3aMeTHTh, YTO B JOKTpPHHE
npobiemMaTika OJ1aHKETHOCTH YTOJOBHO-IIPaBOBBIX HOPM PacCMaTpH-
Baercsi 0OBIYHO B PaKypce BOIpOca O Kpyre NpaBOBBIX NPEANHCAHNH, K
KOTOPBIM JIOJDKEH 00palaThesl KBaTM(pUKaTOp TpH MPUMEHEHUH COO-
TBeTcTBYIomIe HopMbl YK. HccienoBanuns mokaseiBaloT, uyTo OJIaHKe-
THBII IPU3HAK MOXET OTCHUIATH K TFOOOMY HOPMAaTUBHOMY ITPaBOBOMY
aKTy U3 COOTBETCTBYIOIIECH OTpaciu 3akoHoaaTenbcrBa [18]. Spem-
ko I'. 3. maxxe pacumpser cdepy aapecoB MpPaBOBBIX MpEANHCAHUMH,
nojaras, 4YTO COJAepKaHWe OJaHKETHOW IHUCIO3WIMH YTOJOBHO-
MPaBOBOW HOPMBI MOKET OBITh YCTAHOBJICHO HE TOJBKO IyTeM o0Opa-
HIEHHS K COOTBETCTBYIOLIEMY HOPMaTHBHOMY MPaBOBOMY aKTy, HO H K
paBoBoMy 00bIuato [23, ¢. 4]. OgHako OoJiee BEPHBIM, C HAIICH TOYKH
3peHusl, ABJISCTCS BHICKa3aHHOE B JINTEPATYpe MHEHHE O HEOOXOIMMO-
CTH OTpaHHYEHUS TpeneyioB ONaHKETHOCTH. B 3TOM cMbIcie 3acimyxu-
BaeT BHUMAaHUS MO3UIHsI HEKOTOPBIX YYEHBIX O TOM, UTO OJIaHKETHBIC
HOPMBI JIOJDKHBI OTCBUIaTh TOJBKO K OAHOMY BHUIY HOPMATHBHOT'O
MPaBOBOI'O aKTa — 3aKoHy [3, c.245; 8, ¢. 29 u ap.], MO0 TONBKO «K
3aKOHOZATENBHBIM aKTaM BBICIIEW WM PABHOW IOPUIMYECKON CHIIbDY
[22, c. 203], k 3aKOHaM WM MEXIyHapOAHBIM norosopam [20, c. 108].

Wnes o HeOOXOMMMOCTH KOHKPETHU3AIMU YroJOBHO-TIPABOBOTO 3a-
npera TONBKO B 3aKOHAX HAXOIUT MOAJCPKKY Y MHOTHUX MPAKTHYECKUX
paboTHUKOB: 64,9 % ONPOIIEHHBIX HAMU PECIIOHJICHTOB BHICKA3aJTUCh 32
peanu3alyIo Takoro npeaioxkenus. IIpu 3ToM BBICOKMM YZIENBHBIA BEC
MOJIOXKUTENBHBIX OTBETOB 110 3TOMY Borpocy — 78,0 % — Habmonaercs
I10 Pe3yJIbTaTaM OIpoca CyAeH pallOHHBIX CY/I0B.

[Ipu peanuzanuy Takoro Mojxoja BO3HHKAET HEOOXOIUMOCTDH B
W3MEHEHUH 3aKOHOJATEIbHON TEXHUKU KOHCTPYHPOBAaHHUS THIIOTE3BI
YTOJIOBHO-TIPABOBOM HOPMBI, ¢ OJaHKETHBIM COJIEpKAaHHEM TMpH3Ha-
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KOB IMPECTYMHOro AesHus. B cBoe BpeMs HaMu Ipeiarajics ciemxy-
IOUIMK MOJICNBHBIA BapHAHT THIOTE3bI HOPMBI C OJIAHKETHBIM COJIEp-
KaHWEM MPHU3HAKOB MPECTYMHOro AesHus: «Eciau kTo-1mbo HapymmT
(He BBINOJHUT) MPaBHIIO, MPEAYCMOTPEHHOE COOTBETCTBYIOIIUM 3a-
koHoM PecniyOnuku Benapycs, To ...» [11, c. 236].

Anpobanusi JaHHOTO MPEAJIOKEHUsT BbI3Baja KPUTHKY B cpelie
HAy4YHOro coodmiecTBa. Brickas3pIBaeTcsi OHO, HO BECbMa BECOMOE
BO3pa)KCHUE: €CTh YI'OJIOBHO-TIPABOBBIE 3aIPEThl, KOTOPbIE 00YCIIOB-
JIEHBI CIIMIIKOM OOJIBIIUM MHOYKECTBOM HapylleHWH (Hampumep, Ha-
PYLIEHUS MPaBHUII OXpaHbl TPYAA) H, CIEJ0BaTENbHO, 3a(UKCHPOBATD
BECh [IePEUCHb 3TUX HAPYUICHUH B 3aKOHE HEBO3MOXKHO.

JanbHeiee U3y4eHHE 3aKOHOJATENbHOIO OIUCAHUSA JCUCTBY-
foux B YK HOpM ¢ GJIaHKETHBIM COAEp)KaHUEM MPU3HAKOB TPECTY-
ITHOTO JIESTHHSI JaeT OCHOBAaHUS YTBEPIKIIaTh, YTO Mpe/iaraeMbli TOA-
XO/I MOXHO MOCTYJIMPOBAaTh B Ka4eCTBE KOHIIENTYaJIbHOTO MpH (op-
MYJMPOBAHWUH THIIOTE3bl YTOJIOBHO-NIPABOBBIX HOPM MPUMEHUTEIBHO
K KOHKpETH3allUU MPECTYITHOTO MOBEACHHs, HE CBA3aHHOTO C HACTY-
TUIEHHEM OOIIECTBEHHO OMAacHOr'0 IMOCIeACTBHA ((opMabHBIE cOC-
TaBbl). AHaJIM3 paccMaTpUBaeMbIX HOpM JeicTByromero YK mo-
Ka3bIBaeT, YTO KOJIMYECTBO BO3SMOXKHBIX «HAPYIICHHH MpPaBUI» WIN
«HE3aKOHHBIX» JACSHUH, MOJNI0KEHHBIX B OCHOBY KPHMHWHAIM3AIHU
COOTBETCTBYIOILIErO MOBEACHUS, HE O0YCIOBIEHHOIO HACTYILICHUEM
00IIIECTBEHHO OIMAaCHOro MOCEACTBHS, HE CIMIIKOM Benuko. [lo Ha-
MM TIOZicYeTaM Takhe HOpMBI cojepkarcsa B 23 crateax YK bena-
pycH, 4TO cocTaBisier Bcero Juib 6,4 % OT ylenbHOro Beca craTel
Oco6ennoii vact YK. EcTh OCHOBaHHS 1OJIaraTh, 4TO KOJIMYECTBO
Takux HOpM B YK Obu10 OBl 3HAYMTEIBHO MEHBIIE, €CIU ObI BBIACP-
KUBAJIMUCh MPHUHIMIIGI, MTOBOABI M OCHOBaHUSI KpUMUHanM3anuu. He-
KOTOpBIC U3 TAKHUX JeSHUH (HapylIeHUe MpaBUI OXpaHbl HEAP, Hapy-
HICHWE TpaBU MOXapHOH O€30MacHOCTH, HapylleHHe MpaBUil
HeceHHsl 00eBOT0 IEKYpPCTBa M JIP.) MOPOXKIAIOT COMHEHHS OTHOCH-
TENFHO YPOBHS OOIIECTBEHHOM OMACHOCTH, KOTOpas JOJKHA OBITH
CBOMCTBEHHA IIPECTYIUIEHUAM. B 11e510M cnenyer npu3Harth, 4TO CaMmo
no ceOe HapylleHHe MPaBUi, €CIM OHO HE MOBJIEKIO HACTYIJICHUS
MOCNEACTBUS, HE IOJKHO OBITh KpUMHHATH3UPOBAHO.

AbcTparupysace OT TpoOiIeMaTHKH KPUMHHAIM3AINH, CIETyeT
3aMETUTh, YTO B BOCBMH U3 23 paccMaTpuBaeMbIX HOpM OJaHKETHOE
coJiepKaHue MPECTYMHOro JIeTHUS pacKpbIBaeTcs TOJIBKO B 3aKOHE
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b0 B MeXIyHapoaHOM AoroBope. IIpu 3ToM B mocnenHee BpeMms
HAMETWJIaCh TEHJCHIMS ONpeeieHnss OJNIAHKETHOrO COJepKaHUs
MPECTYITHOTO JISSTHUS UMEHHO B 3aKOHE.

[IpencraBnsercs, 4TO C y4eTOM BBIIIOJHEHUS TPeOOBAaHHWH IO
KPUMHHAIN3AMH B paMKax ()OPMaJbHBIX COCTaBOB OJIAHKETHOE CO-
JepiKaHue MPECTYMHOrO JAESHUSI MOKET M JIOIDKHO OBITh chopMyIH-
POBAHO TOJBKO B 3aKOHE. THUIMYHASL MOJENb IMIIOTE3bI TAKOW HOPMBI
MOJKET BBINJISIZICTh CAEMyIOMM 00pa3oM: «Eciu kTo-1ubo HapyImT
(He BBIMIOJHUT) MpaBWIO (OPSIOK, TPeOOBaHMsI), MPETYCMOTPEHHOE
3aKOHOM JIMO0 MEXIyHapoAHbIM aoroBopoM PecnyOnuku bemapyce,
TO ...». KpuMuHanm3anus ToabKo camMoro ()akta HapylIeHUsS COO-
TBETCTBYIOIMX MPaBWJI B TAaKOM ciy4ae OyJeT OCHOBBIBAThCA Ha Ba-
YKHOM TIOJIOKEHHU O TOM, YTO UCTOUHHUKOM YTOJIOBHOTO MpaBa B JIaH-
HOM ClTy4ae SIBJISIETCsI 3aKOH MITH MEKIyHapOIHBIH TOrOBOP.

s peanu3anuy 3TOH MOJIENN HE0OX0IUMO OCYIIECTBUTh MOHHU-
TOPHUHT JEHCTBYIONIETO 3aKOHOAATENLCTBA Ha TpPEIMeT YCTaHOBIIE-
HUSl TIEpeYHS HOPMATHUBHBIX TPABOBBIX aKTOB, KOHKPETH3HPYIOIINX
YTOJIOBHO-TIPABOBOI 3amper, Ha OCHOBE KOTOPOTO CIEAyeT MPOBECTH
COOTBETCTBYIOIIME N3MEHEHHsI M JAOMOIHEHHS B JEHCTBYIOIIEM 3aKO-
HOJaTEeNIbCTBE.

Bonee 3nauntensubiM B YK PecniyOnuku Benapych siBnsiercst ko-
JIMYECTBO TEX CTaTel, B KOTOPBIX OJIAHKETHOE COZEpKaHNe MPU3HAKOB
MPECTYIHOTO JISTHUS OMUCHIBACTCS B HOPMaX, CBS3BIBAIOIIUX MPECTY-
MTHOCTD TIOBEJICHUS C HACTYIJICHHEM OOILIECTBEHHO OMACHOTO MOCIIE/IC-
TBUS (MaTepHANBHBIX COCTaBax). Takoro poga HOPMBI COAEpKarcs B
51 cratee YK, uTo coctaBmsier coorBerctBeHHO 14,1 % B ynenpsHOM
Bece OT obmiero konmuectBa crareit Ocobennoit yactu YK.

B HekoTOphIX M3 HUX OJIAHKETHBIC MPU3HAKU MPECTYIHOrO Jes-
HUSI PACKPBIBAIOTCS HEMOCPEACTBEHHO B 3aKOHE, HE MMEIOIIEM yro-
JIOBHO-TIPABOBOTO XapakTepa (Hampumep, HapylieHHe MopsaKa mpo-
BeseHus TpaHcmantanuu (cT. 164 YK). Ho B OonbmmHCTBE U3
paccMaTpUBaeMbIX HOPM MPECTYIMHOCTh COOTBETCTBYIOMIETO MOBEE-
HUS ONpeesieTcss HOPMaTUBHBIMU aKTaMH, 00JIaJaroliiMHA MEHbIIEH
IOpUUYECKON CUJIONW, YEM 3aKOH, B TOM YHUCJIE MHOTMMHU TEXHUYE-
CKUMH HOPMATHBHBIMH aKTaMu (HampuMep, HapylleHHE MPOEKTOB,
00s13aTeNbHBIX AJIs1 COOMIOAeH!S TPEOOBaHNN TEXHUYECKUX HOPMATH-
BHBIX MTPAaBOBBIX aKTOB MPH MPOU3BOACTBE CTPOUTEIHHO-MOHTAXKHBIX

pa6ort (ct. 305 VK)).
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HpI/IMeHI/ITCHI)HO K TaKUM HOpMaM €CTb OCHOBaHUA BECTU PCUb O
BO3MOKHOCTHU M3MCHCHUA aKIICHTA B IPUMCHCHHNU TIPAaBUJI 3aKOHOAA-
TENPHOW TEXHUKH M KPUMHHAJIM3alMU COOTBETCTBYIOLIETO MOBEIE-
Hus. Jleno B TOM, 4TO B 3THX HOpPMax OOIIECTBEHHOH OMAacCHOCTHIO,
CBOWCTBEHHOW MPECTYIUICHUIO, 00JiajjaeT He caM 1o cebe (akT Ha-
pYLIEHUs COOTBETCTBYIOIIMX IPaBUJI, KOTOPBIM HA3BaH B HOPMATHUB-
HOM TPAaBOBOM aKTe HEYT'OJIOBHO-IIPABOBOI'O XapakTepa, a TOT Bpei,
KOTOpBI IPUYMHSIETCS IpaBooOXpaHsieMoMy uHTepecy. IIpu sTom
Bpel, CyIs MO COJIEPKAHHUIO PACCMAaTPUBAEMBIX HOPM, JOJKEH OBITh
BeCbMa CYHICCTBECHHLIM: MPUYUHEHUC CMEPTHU, TAXKKHUX WA MCHEC
TSOKKUX TEJIECHBIX IMOBPEXJICHUH, npodeccroHanbHOe 3a00ieBaHue,
MpUYMHEHHE yiIepOa B KPYITHOM HIIM 0C000 KPYITHOM pa3Mepe U JIp.
[TosTOMYy B Takux ciydasx mpaBuiibHee ObLIO ObI KPUMHHAIM3UPO-
BaTh HE caM 1o cebe (akT HapylIeHUs onpeNeeHHBIX PaBUI, MOB-
JIEKIIUX MPUYMHEHUE Bpe/a, a MPUYMHEHHE Bpela B Mpolecce ocy-
LIECTBJICHHS COOTBETCTBYIOIIETO BHJIA ACSITEIHHOCTH.

BaxxHO OTMETHTB, YTO AOMHUHHUPYIOIIEE OOJBIIMHCTBO MPECTYII-
JIeHWH, OOYCIIOBIIGHHBIX HApyIIEHHEM COOTBETCTBYIOUIMX MPaBUII
0€30MacHOCTH, OTHECEHBI 3aKOHO/IATENIeM K HEOCTOPOXKHBIM TMPECTY-
wieHus M. B paMkax mpemyiaraeMoro mojaxoia COOTBETCTBYIOIIME
npaBwia 0€30MacHOCTH OyIyT BBINONHITH POJb Mephl (00pasia)
JOJDKHOrO nosefeHus. Ilpu nmpuuvHeHuM Bpena, HalpuMep, M0 He-
OpEKHOCTH 3T MPaBUIIa JIEKAT B OCHOBE ONpeeeHus] 00beKTHBHO-
ro KpUTEpHS 3TOr0 BUAAa HEOCTOPOXKHOCTH. CyThb 3TOTO KpUTEpHs
BBIpAXACTCA B TOM, YTO Ka)KI[LIﬁ JOJKEH NMPCABUICTh HACTYIIJICHUC
00IIIECTBEHHO OMAaCHOTO IMOCJEICTBHS, €CIM OH HapyllaeT yCTaHOB-
JICHHBIC MEPBI MMPCAOCTOPOKHOCTU HUJIM MHBIC IIpaBUjia JOJI’KHOI'O I10-
BezeHus. OcoOEHHO ATO KacaeTcs JIMI, Ha KOTOPBIX BO3JIOXKEHBI 005
3aHHOCTH TIO0 COOJIIOJICHWIO COOTBETCTBYIOUIMX MpPaBWJI TMPEIo-
cropoxknoctu. B YK benapycu comepxkutcst 37 Takux cratei, 4To B
yIeTBHOM Bece HOPM, COZepKaIMX OlaHKeTHBIE MPU3HAKU MTPECTYII-
HOTO JIeHUS B MaTEpUaIIbHBIX COCTaBaXx, cocTaBisier 72,5 %.

Heobxonumo Taxke 0TMETUTD, 4TO B YK ecTb psii HOpM, KOTOpbIe
OTHOCHUTECJIBHO HEKOTOPBIX HOPM, COACPKAIIUX 6J'IaHKeTHI)Ie MMpHU3HAKN
B MaTCpHUAIbHBIX COCTaBax, sABJISIFOTCSA O6IHHMI/I HOpMaMu: IPpUIYNHCHUC
CMEpTH MO HEOCTOPOKHOCTU (CT. 144), mpUuYMHEHHE MEHee TSIKKOTO
WJIM TSDKKOTO TEIECHOT'O MOBPEXKIICHUS 110 HEOCTOPOXKHOCTH (CT. 155),
YHUYTOXEHHUE MO0 TOBPEKICHHE UMYILECTBA 1O HEOCTOPOKHOCTH,
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MOBJIEKIIIME TIPUYMHEHHE yiiepOa B 0c000 KpyrHOM pa3mepe (cT. 219).
HaHHI)Ie HOPMBI NPUMCHAIOTCA B ClIydasdX HApylIC€HHA HE CIiCHallb-
HBIX, 8 OOLICIPUHSTBIX MEP MPEJOCTOPOKHOCTH. B 31X HOpMax, ¢o-
PMYJHPYIOIMX POIOBBIE COCTaBbl NPECTYIUICHHUH, 3aKOHOIATEb HE
OIIMCBhIBACT ACAHUC. On AKICHTUPYET BHUMAHHEC ITPABOIIPHUMCEHUTEIIA
Ha COOTBETCTBYIOIIEM BHJIC Bpela W, YTO OYCHb BAXKHO, HA MCHXUYE-
CKOM OTHOILICHUU K HeMy cyObekrta. [Ipencrapnsiercs, yTo MOA00HBIMH
MoAXoJ B MOCTPOCHUHN TUIIOTE3bI JOJIZKCH 6I)ITI) HUCIIOJIb30BaH U B TCX
HOpMax, KOTOpPBIC OHNPCACIAOT BHIOBBLIC COCTABbL HpCCTyHHCHHﬁ.
VYT0JIOBHYIO OTBETCTBEHHOCTh B TAKMX CIIydasx CIIEIOBaJIO Obl yCTaHa-
BJIMBATH 3a MPUUIMHECHUE CMCPTH IO HEOCTOPOKHOCTHU, HAIIPUMCEDP, IIPpU
BBIITOJIHCHUU CTPOUTCIILHBIX pa60T; B pE3YJIbTATE 3arpA3HCHNUA UCTOY-
HHUKOB IIUTHEBOT'O BOJIOCHAMKEHUS U T. [I.

BbiBoabl. Ha 0CHOBE BBINICH3I0)KEHHOTO TI0JIaraeM, YTO THITOTe-
3a YrOJOBHO-IIPaBOBOW HOPMbI C OJIAHKETHBIM COJCP)KaHUEM IPH3-
HAKOB MPECTYIHOrO JCSHUS B 3aBHCHUMOCTH OT 3aKOHOAATEIBbHOIO
onucaHus OOBEKTHBHOM CTOPOHBI COCTaBa MPECTYIJICHHS JOJDKHA
KOHCTPYHUPOBAThCSL HA OCHOBE CJIEAYIOLIUX TUIIHYHBIX MOJIEIEH.

A. B ciyyae KpUMHHaIM3allMK TMOBEICHHUS, KOTOPOE 3aKOHO/A-
TEJb HE CBSA3BIBACT C HACTYIJICHUEM OOIIECTBEHHO OMACHOTO MOCIE-
crBus (opManbHBI COCTaB), TMIIOTE3a HOPMBI JOJKHA BBITJISACTH
cnenyromuM obpazoM: «Eciu kT0-mub0 HAapymUT (HE BBIOJIHHT)
npaBuio (OPAIOK, TpeOOBaHMA), MPEAYCMOTPEHHOE 3aKOHOM JIH0O
MEXIyHapOJIHBIM JoroBopoM PecriyOnuku Benapycs, To...».

b. ITpu kpyMuHaIM3aluK MOBEIEHUS UL, OTBETCTBEHHBIX 3a CO-
OJIFOJICHHE COOTBETCTBYIONIUX TPeOOBaHMI O€30MacCHOCTH, B Cllyuae,
€CJIM MPECTYIUICHHE CBSI3aHO C HACTYIUICHHEM JIMOO0 BO3MOXKHOCTHIO
HACTYIUICHHUS OOIIECTBEHHO OMACHOTO MOCJIEACTBUS, TUIIOTE3Y Iielie-
coo0pa3HO M3jaraTh CISIyOIIUM 00pa3oMm: «Eciu cylecTBeHHbBIN
Bpea (CMepTI), TAXKKUC UM MCHEC TAKKHNE TCIICCHLIC IMOBPCKACHUA,
YHUYTO)KEHHE WU TOBPEKCHNE UMYIIECTBA B KPYITHOM HIJIM 0CO00
KpPYITHOM pa3Mepe U Jp.) ObuT npuurHeH Ju0o Oblia co3jaHa BO3MO-
’KHOCTb €r0 MPUYMHEHHUS B pe3yJbTaTe HAPYIICHUs MpaBmi Oe3omac-
HOCTH JIUIIOM, OTBETCTBEHHBIM 32 UX COOJIIOICHHE, TO. ...

B. B uHBIX ciiydasx Mpu KpUMHHAIU3ALMH IIOBEIEHUS, KOTOPOE
CBSI3aHO C HACTYIUICHHEM OOIIECTBEHHO OMACHOIO MOCIEACTBHS, MO-
KeT ObITh HCIONB30BaHA CIEAYIOI@As MOJIETb THUIOTE3bl HOPMBI:
«Ecnmu KTo-mM00 MPUYMHHUT CYIIECTBCHHBIN BpEI B pe3yJbTaTe Ha-
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pyucHud, HCEUCIIOJHCHUA WM HCHAAJICKAIICTO MCIOJHCHUSA COO-
TBETCTBYIOIIMX MpaBuII (TpeOOBaHMIT) 6€30M1aCHOCTH, TO...».

CHnHCOK UCT0Jb30BAHHBIX HCTOUYHUKOB

1. Bubux O. H. Hcrounuku yromosHoro mpaea Poccutickoit ®emepa-
un. Cankr-IlerepOypr: FOpun. nentp Ipecc, 2006. 243 c.

2. bBopoBukos H. C. braHkeTHble HOPMBI B YTOJIOBHOM IIpaBe: aBTO-
ped. muc. ... xaua. ropun. Hayk: 12.00.08 / Akan. sxoH. 6e3omacHocty MBJ]
Poc. ®enepanuu. Mocksa, 2009. 22 c.

3. Tayxman JI. [I. KBamudukanms mpecTyIUICHHH: 3aKOH, TEOpHs,
MIpaKTHKa. 2-e u3., nepepad. u gorn. Mocksa: FOp1uoP, 2003. 448 c.

4. HynopoB O. O. IIpo wicre OJaHKETHOI JHCIIO3UINI HOPMU
KpPUMiHAJILHO-TIPaBOBOI 3a00pOHY y KOHKPETH3allii 3MICTY CKJIay 3JI0YHHY.
Bicu. Axao. Aosoxamypu Yrpainu. Xapkis. 2009. Ne 1. C. 257-260.

5. Kmouko P. H. BraHKeTHOCTb yrolOBHO-IIPaBOBBIX HOPM M KPUTEPUU
onpezIeNieH!s] ICTOYHHKOB YTOJIOBHO-TIPABOBOT'O PETYIIUPOBaHUs. BecH. I poosen.
ozapoic. yu-ma. Cep. 4, Ipasasnaycemesa. cuxanoeus. 2007. Ne 4. C. 41-43.

6. Kyznenosa H. ®. [IpoGiembl kBasmMrKamy NpecTYIUIEHUH: JTEKIIUH
110 crienkypcy «OCHOBBI KBTM(HUKAIMH TIPECTYIUICHNI» / Hayd. pe., Mpeau-
ci. Kynpssuesa B. H. Mocksa: ['oponer, 2007. 336 c.

7. JlykamoB A. . K Bompocy 0 COBEpIICHCTBOBAHUU HMOHATHIHOIO
anmapara OcoOeHHOW yacTH YronoBHOTO Koxekca Pecry6muku Bemapyce.
Ilpaso u demoxpamus: c6. Hayd. Tp. / benopyc. roc. yH-T; peakon.: budu-
so B. H. (otB. pexn.) [u np.]. Musnck, 2002. Bem. 13. C. 214-227.

8. JlykamoB A. U. [1poGiemMbl 00paTHOH CHITBI 3aKOHA TIPH TIPHMCHCHUH
YIOJIOBHO- M 8J]MUHHCTPATHBHO-TIPABOBBIX HOPM C OJIAHKETHOW JIMICITO3UIIMEH.
Teopemuueckue u npuxiaouvle npodreMbl HPUMEHEHUs Y20I06HO20 3AKOHA: CO.
Hayd. Tp. / M-Bo BHyTp. nen Pecn. Bemapych, YO «Axkax. M-Ba BHyTp. nen
Pecni. benapyce»; non pea. Capxucosoii C. A. Munck, 2011. C. 17-37.

9. Jlackano A. TonkoBanue OGIaHKETHBIX MpHU3HAKOB cT. 176 YK PO.
Yeonosnoe npaso. 2014. Ne 6. C. 56-64.

10. Mapuyk B. B. Kamudukanus npecryruieHuii: ydeOHOe mocoOHe.
Mumnck: Akan. M-Ba BHyTp. nen Pecn. benapycs, 2013. 210 c.

11. Mapuyk B. B. O HexoTopsix Bompocax coepiieHcTBoBaHMs YK be-
napycu. [lpagomeopuecmeo u npasonpumeneHue 8 yCiousax UHHOBAYUOHHO0
paszeumust obugecmea: co0. Hayd. cT.: B 2 4. / ['pomH. Toc. yH-T; peakon.: Cuib-
yenko H. B. (to. pexn.) [u ap.]. [poxno, 2014. Y. 2. C. 233-237.

12. Mapuyk B. B. Crpykrypa yromoBHO-IpaBOBOHl HOpMSBI. [lpaso u
demokpamusi: ¢0. Hayd. Tp. / Benopyc. roc. yH-T; penkon.: budwrio B. H.
(t1. pen.) [u ap.]. Munck, 2006. Bem. 17. C. 162—175.

13. Muxaiinoa U. A. brnaHkeTHble HOPMBI B YTOJOBHOM 3aKOHE U MX
MIPUMEHEHUE OpraHaMH BHYTPEHHHUX JIelT: aBToped. JHC. ... KaH[. I0pUJI. HayK:
12.00.08; Akan. sxoH. 0e3omacuoct MBJI Poccun. Mocksa, 2009. 19 c.

31



Ne 2 (2),2017 KpuminansHo-BuKOHaBYa cucteMa: Buopa. CrorozHi. 3aBTpa

14. Hammr A. IIpaBoTBOpUECTBO: TEOpUS U 3aKOHOJATENbHAsI TEXHUKA
/ iep. ¢ pym. ®onop U.; nox pen. Kepumona /I. A., Munkesnua A. B. Moc-
kBa: [Iporpecc, 1974. 256 c.

15. Obpaxues K.B. @opmanbHble (IOpUANYECKHE) HCTOYHHUKH
POCCHICKOr0O yrojoBHOro mpasa: MoHorpadus. Mocksa: FOpmurunpopm,
2010. 216 c.

16. IMuxypos H. U. Kanmudukanus npectyruieHni npu Oi1aHKeTHOH ¢o-
pMe JMCIIO3UIMY YTOJIOBHOTO 3aKOHA: ¢ KOHKpETH3allMeH 3anpera B aJIMHHHUC-
TpPaTHBHOM IIpaBe: aBToped. Iuc. ... KauA. topua. Hayk: 12.00.08 / Mock.
Boicil K. mutuiu MBJI CCCP. Mocksa, 1982. 22 c.

17. Tlukypos H. U. YronoBHoe npaBo B CUCTEME MEXOTPACIEBBIX CBA-
3eil. Bonrorpan: Boxarorp. ropun. un-r MBJI Poccun, 1998. 221 c.

18. TMTukypoB H. Y. MarepuanibHO-IIpaBOBOE COJEPKaHUE U MPOILECCY-
anpHas (opma KBaMM(HUKAIUKA NPECTYIUIEHHs ¢ OJaHKETHBIMU MPHU3HAKAMH
cocraBa. Yeonos. npoyecc. 2008. Ne 8. C. 3—11.

19. Mumnu#t P. M. brnankerHas AMCOO3UIMS  YTOJOBHO-IPAaBOBOM
HOPMBI: JOKTPHUHAIBHOE TTOHUMAaHWe, 3aKOHOJATENbHBIE MOJIXOAbl K KOHC-
TPYMPOBAHHIO U NpoOJIeMbl prMeHeHust (Ha npuMmepe TiaBbl 22 YK PO):
aBToped. jauc. ... kKaHn. ropun. Hayk: 12.00.08 / KybaHck. Toc. arpapH. yH-T.
Kpacuonap, 2015. 37 c.

20. Pemnsik M. I'. CoBpeMeHHBIE IPOOIEMBI JEUCTBUSL YTOJIOBHOIO 3a-
KOHa B npocTpaHcTBe: MoHorpadus. Mocksa: FOpmurundopm, 2013. 160 c.

21. Crosixun M. I'. JlonoiaHUTENEHBIE OCHOBAHUS FOPUIMUYECKON KBaJU-
(uKany paBoHapyeHui. /36. 8y308. Ilpasosedenue. 1993. Ne 1. C. 90-94.

22. Yyxsuues JI. B. 3akoHOmaTenpHas TeXHUKA: yueOHOe mocodue. 2-¢
n3J. nepepa0. u morn. MockBa: 3akoH u npaso, 2012. 415 c.

23. Spemxko I'. 3. brankerHi aucnosuilii B craTTsx OCOOIUBOI YaCTHHU
KpuminamsHoro xomekcy Ykpainu: aBroped. MUC. ... KaHA. IOPUI. HAYK:
12.00.08 / JIeBiB. nepsx. yH-T BHYTp. ciipas. JIbBiB, 2010. 21 c.

24. Spemxo I'. 3. brnankerHi mucnosumii B crartax OcoOnMBOI YacTHHU
KpuminaneHoro xozexcy Ykpainu: MoHorpadist / JIbBiB. aepxk. yH-T BHYTP.
crpas; 3a 3ar. pea. HaBpompkoro B. O. JIsBiB, 2011. 432 c.

Mapuyk B. B.
MPO TUITIOBI MOAEJII HOPM 3 BJIAHKETHUM
3MICTOM O3HAK 3JIOYUHHOI JISIJTBHOCTI

Y cmammi noxazano npobremamuxy 3acmocy8anHs KpUMIHATbHO-NPAGOGUX
HOPM 3 OIAHKEMHUM 3MICIOM O3HAK 3104UHHOI OlanbHOCHI. 3anponoHo8aHo Hanps-
MU 800CKOHAIEHHS. HOPM KPUMIHAILHO2O 3AKOHOO0ABCEA OlIsk ONMUMIzayii Keanigi-
Kayii 3104uni6. 3anesicHo 6i0 3aKOH00A8H020 ONUCY 00 EKMUBHOI CMOPOHU CKIAOY
3104UHY CPOPMYTLOBAHO MUNOGT MOOEN 2inome3 HOPM 3 ONAHKeMHUM 3MICIOM 03-
HaK 3104UHHOI OISTILHOCIL.

Knrouosi cnosa: brankemui o3naxu, Hopma 3 OIAHKEMHUM 3MICIMOM O3HAK 3710~
YUHHOT QISIbHOCI, KEANIQIKAYIS 3N10YUHY.
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Marchuk V. V.

ABOUT STANDARD MODELS OF NORMS WITH
A BLANKET CONTENT OF SIGNS OF A CRIMINAL ACT

The criminally-legal norm with the blanket content of signs of a criminal act,
depending on the legislative description of the objective side of the corpus delicti,
should be constructed on the basis of the following standard models:

1. In the case of criminalization of behavior, which the legislator does not
associate with the onset of socially dangerous consequences (formal corpus delicti),
the hypothesis of the norm should look as follows: "If someone violates (fails to
comply) the rule (order, requirements) stipulated by law or international agreement
of the Republic of Belarus, then ... ".

2. When criminalizing the behavior of persons responsible for compliance with
relevant security requirements, if the crime is connected with the onset or the
possibility of a socially dangerous consequence, it is advisable to state the hypothesis
as follows: "If significant harm (death, serious or less serious bodily harm,
destruction or damage of property in a large or very large amount, etc.) was caused
or was created the possibility of causing it as a result of violation of safety rules by a
person, responsible for their compliance, then ... ".

3. In other cases, when criminalizing behavior that is associated with the onset
of socially dangerous consequences, the following model of the hypothesis of the
norm may be used: "If someone causes significant harm as a result of a violation,
failure or improper performance of the relevant safety rules (requirements), then ... ".

To use these models it is necessary: a) to form a list of articles of the Special
Part of the Criminal Code containing blanket signs of a criminal act; b) to monitor
the current legislation with a view to establishing normative legal acts specifying the
criminal-legal prohibition; c) make the appropriate changes and additions to the
current legislation.

Key words: blanket signs, norm with blanket content of the signs of a criminal
act, qualification of crime.

VIIK 343.2
Haspoubknii B. O.,
npodecop kadeapu Teopii mpaBa Ta MpaB JTHOIUHH,
VYxpaiHChKHI KaTOJIMIBKUH yHIBepcHTeET, M. JIbBIB

HIAPYYHUKU 3 KPUMIHAJIBHOI'O ITPABA —SIKI €
TA SAKI IOTPIBHI

Buceimneno snauenns niopyuHuxie 3 KPUMIHAIbHO2O NPABA )Y KPUMIHAILHO-
npaeogiti cucmemi Yxpainu. Hadano xapaxmepucmuxy niopyuHUKam, HAGYAIbHUM
NOCIOHUKAM, 8UOAHUM NICTISL BIOHOGIEHHS 0epIHCABHOL Hezanexchocmi Ykpainu. Bra-
3AHO HA IX HeQOMIKU MaA KOHCMAMYEMbCS, WO KIMbKICIb 0XCepen adc HisK He nepe-
pocaa 8 ix siKicme.
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Chopmynvosano eumou 00 NIOPYYHUKIE MA THWUX OdCepel HAGYATbHOT imepa-
Mypu 8 CY4ACHUX YMOBAX. AKYEHMOBAHO HA HeOOXIOHOCME nepexody 8I0 KOMEHM)E8aHHs.
Mma anonoeii YUHHO20 3aKOHOOABCMBA 00 AHANIZY KPUMIHATLHO-NPABOBUX NPOOIIEM.
3eeprero ysazy na HeoOXIOHICIb 3MIHU CIMPYKIYPU NIOPYUHUKIE 6I0NOGIOHO 00 Cyyac-
HUX VAGIEHb NPO IEPAPXIIO COYIATbHUX YIHHOCMEW, AKI NIONASAmMb KPUMIHATBHO-
npasositi OXOPOHi. 3anponoHo8ano GUOLIUMU K OKpeMull OUOAKIMUYHULL HANPIM aHa-
JIi3 HACKPIZHUX KPUMIHATbHO-NPABoGUX noxsams. Iloxkasarno, axum mooce 6ymu niopyy-
HUK 3 KDUMIHAbHO2O NPABA 8 eleKMPOHHIT (hOpMI 3 ITHMEPAKMUSHUMU NOCUTAHHIMU.

Knruoei cnosa: kpuminanvhe npago, niopyuHUKY, HAGUAIbHI NOCIOHUKU.

MocranoBka mpodaemu. [linpyyHuku (K KHUTH, B SIKHX CHCTe-
MaTH30BaHO 1 JJOCTYITHO BUKJIAJCHO in)opMauifo 3 BIJNIOBITHOT ray-
31 3HaHb) BIIrPAOTH OCOONMBY POIIb y KPHMIHAIBHO-TIPABOBIiA CHC-
Temi Vkpainu. IX 3HaueHHs 1ajgeko BUXOMMTH 33 MEXKi, BJIACHE,
HaBYaJbHOTO Tporecy. Jlo MiApydYHUKIB 3BEpPTAIOTHCS HE JIMIIE CTY-
JEHTH-IOPHCTH, a ¥ Ti, XTO X04e CAaMOCTIHHO OTPHUMATH KPUMIHAIBLHO-
npaBoBy iH(popMarito, He Oyayuu (axiBueM y BiAMOBiAHIN ramy3i. A
OTXKe, TaKi KHUTHU € 3ac000M IOIIMPEHHS MPaBOBUX 3HAaHb Ta (op-
MYIOTh TIPaBOCBIJOMICTb HaceleHHs. [liApyYHWKHM BH3HAYarOTh Ty
TEOPETUYHY OCHOBY, 3 SIKOI MOYMHAIOThH Ta HA PIBHI AKOI, 3/1COUIBIIIO-
0, 1 IPOJOBXKYIOTh MIPABO3aCTOCOBHY AISIIBHICTD CIINYi, TPOKYPOPH
Ta cyani. OTKe, y IIbOMY BHJIi HABYAJIBHOI JIITEPaTypy 3aKiajeHi yc-
MiX{d Y¥ MPOBaJM MPABO3aCTOCOBHOI MPakTUKU. CTBOPEHHS 4M YIIO-
CKOHAJIEHHSI TEKCTiB 3aKOHIB NP0 KPUMIHAJIbHY BiJIOBiIaIbHICT
TaKOX 3AIHCHIOETHCS 3 YpaxyBaHHSIM Ti€l CYKyITHOCTi 3HaHb, sKa Bi-
JNoOpaXkeHa B MiIPYYHHKAX — aJPKE «IIPABOTBOPI» — IIe JIFOJH, SKI
BHBYMJIMCS 32 TAKUMU JpKEpernaMu. Y MiApyYHUKAX MarTh BioOpa-
KaTHCS TOCATHEHHS! KPUMIHAJIBHO-TIPABOBOI HAyKH, MPHUHAWMHI Ti ii
pe3yNbTaTH, SIKi € 3aralbHOBU3HAHUMU. 32 PIBHEM MiJPYyYHHKIB OIli-
HIOIOTh CTYIiHb PO3BUTKY KPWUMIiHAJIBLHOTO MpaBa B Till YW iHIIIH
nepxkasi. Ilepenik (yHKOi MiAPYYHHUKIB 3 KPUMIHAIBHOIO MpaBa
MOXHA MTPOJIOBXKYBATH 1 TPOIOBIKYBATH.

MeTto10 cTaTTi € GOpMYIIOBaHHS BUMOT JI0 MiAPYYHHKIB Ta iH-
HIMX JDKepeNl HaBYaJbHOI JITepaTypu B Cy4acHHX YMOBaX, HEOOXij-
HOCTI Mepexoay BiJi KOMEHTYBaHHS Ta anojorii YNHHOTO 3aKOHO/AaB-
CTBa 0 aHaJi3y KPUMiHAJILHO-TIPABOBHUX MPOOJIEM, 3MiHH CTPYKTYpH
MiAPYYHUKIB BiAMOBITHO M0 Cy4acHHX YSBIEHb IO i€papxiro coii-
AJBHUX IIIHHOCTEH, SIKi MJUISraloTh KPUMIHAIBHO-TTPABOBIH OXOPOHI.

Buknan ocHoBHOro mMarepiany. 3 orfisiy Ha ICTOTHE 3HAYEHHS
MiIPYYHUKIB 3 KPUMIHAIBHOTO MpaBa Jjisl Pi3HUX CTOPiH MPaBOBOI
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JUMCHOCTI, IX MiZArOTOBIII TAa BUJIAHHIO B YKpaiHi IPHUIUISIETHCS, K Ha
MepIIni MOorJsi, 3HauHa yBara. [IpuHaiiMHI PO 1€ TOBOPSTH KiIbKi-
CHI MTOKa3HHKH.

SK1o B paassHCHKHA Mepioa MIPYIHUKU 3 KPUMIHAIBHOTO TIpaBa
MOXHa OyJ0 MONMUNTH OyKBAJbHO Ha MANBISX, TPUUOMY YKpPaiHCh-
KHX MiIpyYyHUKiB Oynu ommuuii [1; 2; 3; 4;], TO 3 BIIHOBJICHHSAM
Jiep’KaBHOI HE3aJeKHOCTI YKpaiHM CHUTyaIllisl 3MiHHIACS KapIuHAaIb-
HO. 3a 4BEpTh CTOJITTSI BHITYIIEHO KilIbKa JECATKIB HaBYAIbHUX BH-
naHb (MiOPYy4YHHKIB, KypCiB JIEKIiHd, MOCIOHMKIB) 3 KPHUMIHAJIBHOTO
paBa Y KpaiHu.

[lonax nBa necATKH 3 HUX OMYOIIIKOBaHO 0 YXBaJICHHS YAHHOTO
KpuminaneHoro konekcy Ykpainu (mam — KK), npudomy KinmbKicHO
JICIIO TIEPEeBaXKalOTh BHJIAHHS 13 3arajibHOI YACTHHHM KPUMIHAJILHOTO
rpaBa I0/I0 BUJIaHb, IPUCBIYCHUX OCOOJUBIN YaCTHHI I1i€1 HaABYAIIb-
HOI AMCUUIUTIHY (3 OISy Ha BENMKY KUIBKICTh JPKEpen MOCHUJIaHHS
Ha HUX TYT 1 JIaJli He HABOJATHCS).

3HAaYHO aKTHBI3yBaJIMCS aBTOpPHM micis yxBaieHHS uyuHHOro KK
2001 p., koiu Oyso OIyOJIKOBAHO TIOHAJ TPH JECATKH MiAPyYHUKIB,
HaBYAILHUX MOCIOHMKIB, TEKCTIB JIEKI[HM Ta IHIINX HABYAJILHUX BH-
JlaHb 3 3araJibHOl YaCTWHU KPUMiHAJIBHOTO MpaBa YKpaiHu Ta mpuo-
JM3HO TaKa X KUIbKICTh BHJIaHb HABYAILHOI JIITEPaTypH 3 OCOOTUBOL
YaCTUHH KpUMiHaJIbHOTO TpaBa. OKpeMi 3 [UX BHJIAHb Oy MPUCBS-
YeHi BCbOMY KpUMIHAJIBbHOMY NpaBy — Y HUX BUKJIAJAIUCS MUTAHHS
SK 3arajibHOI, TaK i 0coONMBOI yacTUHU. HacmpaBi KiTbKiCTh miapy-
YHUKIB Ta IHIIUX BHUJIB HABYAJIBHUX BHJIAHb 3 KPUMIHAJILHOTO TpaBa
Oyna HabaraTo OUIBIIONO, a/pKe NEsKi 3 HUX MPOMIUIM MOB3 HAILy
yBary. CIig TakoX 3a3HaudTH, IO TYT HE aHANI3YIOTHCS Ti JKeperna
(mepeBaxxHo, y OpMi HaBUATLHUX MOCIOHHKIB, TEKCTIB OKPEMHUX Jie-
KIIi}), SIKi CTOCYIOTBCSI OKPEMHX TE€M KYPCY KpUMIHAJIBHOTO TpaBa.

BonHovac noBoanThCS KOHCTATyBaTH, IO HasBHICTH JIOBOJI Be-
JIMKOTO TEpPeNiKy BHIAHb @K HISK HE BHPIMMIO MPoOIeMH,
TI0B’SI3aHOI 3 HECTAUel0 HABYAJILHOI JIiTepaTypu. Ii cyTh cKopilie He B
KUIBKOCTI, @ B SIKOCT1 BUIYIIEHHUX y CBIT 0araTboX MiAPYyYHUKIB, Kyp-
CIB JIGKIIIi Ta HABYAJILHUX IMOCIOHUKIB 3 KPUMIHAJILHOTO MTpaBa YKpa-
iHU. AJpKe piBeHb OUTBIIIOCTI BUJIAHB Ta IJIXOAU aBTOPIB J0 iX CTBO-
PEHHS 3aIMIIal0Th OaXKaTH KPaIioro.

[Tpuyomy HasBHICTH Tak 3BaHOro «rpuda» MOH VYkpainu, skum
03100JIeHa YMMaJjia YaCTHHA aHAJII30BaHUX BHJIAHb, 1 IKHH IIE HEI0-
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naBHO OyB aTpuOyTOM MiZpyYHHKA, IO MIr 0€33acTepe’KHO BUKOPHC-
TOBYBATHCSl B HABYAJILHOMY TPOIIECi, 30BCIM HE CBITYUTH MPO SKICHY
BIIMIHHICTh BiJIMIOBIIHUX JiKepell. AJKe B YKPaTHCbKUX YMOBax:

- MiHicTepcTBO OCBITH ax HisIK HE € 3pa3KoM mpodeciitHoro, Bif-
MOBiJaIFHOTO Ta HEYIEePeHKEHOT0 MIX0AY 10 BUPILIECHHS Y1 HE BCiX
MUTaHb, sIKi epedyBaloTh y HOro po3nopsKEeHHi;

- Y HaC HEBAXKKO 3HANTH TOr0, XTO M/IMHUIIE PEICH3II0, ajie BKpai
CKJIQJIHO JOOMTHCS, 100 PEIEH3CHT TJIMOOKO O3HAWOMMBCS 3 TEKC-
TOM, SIKUH BiH OI[IHIOE;

- (haKTUYHO Y HABYAIILHOMY TIPOLIECi BUKOPUCTOBYIOTHCS 1 HABYAIIb-
Hi BUAAHHS, sIKi He MatoTh (opManbHoi pekomenaanii MOH Ykpainu.
Tomy Oarato aBTOpiB Ta BHIABIIB IPOCTO HE XOUYTh YCKIIAJHIOBATH
co0i XKHUTTS OIOPOKPATHYHUMH Ta KOPYIMIIMHUMH MEPElIKoAaMH, SKi
OYiKYIOTBCS Y BUMAJKY COIPOOH OTPUMATH «TPUD».

Buxin i3 cutyarii, sika ckianacs, BOA4aeTbesl y MUPOKii myOmiy-
Hill Ta mpodeciiiHiil OIiHII BUAaHb, SKi MPOMOHYIOTHCSA AJIS CTYICH-
TiB. Taka omiHKa MOXe BKJIIOYaTHU:

1) mepexin g0 peneH3yBaHHS MiIPYYHUKIB HA BIAMOBiJAIBHUX 1
npodeciiiHux (a He MPUATEIBCHKHUX 3acallaX) — 3 OOIPYHTYBaHHAM
BUOOpY PEIEH3EHTIB B MOEAHAHHI 3 iX BHU3HAUCHHSM 3a KepeOoM,
OIUTAaTOIO Mpali, MyOJiKalli€lo peneHsiii, 3 ypaxyBaHHIM SKHX yXBa-
JIIOETHCS PillIeHHsI TPO BUIAHHS MiIPYyYHHKIB;

2) mpeaMeTHe 1 eTanbHe 0OrOBOPEHHS OKPEMUX MiAPYYHHUKIB Ha
KoH(epeHIisX (axiBIiB 3 ONPUIOAHCHHSIM MaTtepiaiiB MmoaiOHOro
00TOBOpEHHST,;

3) NOpiBHSAHHS BUCBITIICHHSI OKPEMUX TEM y BCIX HAasIBHHUX MIJpY-
YHUKAX, JUCEPTAIliAX YU THIINX HAYKOBUX TPAIiX.

SkicTh MiAPYYHUKIB OaraTo B YoMy OOYMOBJIEHa HAyKOBHM Ta
METOJMYHUM PiBHEM IX aBTOPIB. AHaJi3 aBTOPCHKOI'O CKIIAIy OIyO-
JKOBaHWX HAaBYAIGHMX BHJAHb YaCTO BUKJIMKA€E 3AUBYBaHHA — 3a
HaNKMCaHHs MiAPYYHHUKIB OepyThCsl aBTOPH, SIKI HIYUM UM MaiiKe Hi-
YUM HE 3apEeKOMEHIyBalIK ceOe B KpUMiHAJILHO-TIPABOBIH HayIl, abo
K MaloTh 3400yTKH, aje B iHIIHNX Taiy3sx mpasa. Hepiako miapydHuk
9x HOro yacTHHa B3araji € MeplIor MyOliKalieo aBTopa 3 KpUMi-
HaJbHOTO TpaBa. SIK TyT HE 3rajaTH, IO TPAMUIINHO MiAPYIHUKU
Oynu BEpIIMHOO (a HE MOYaTKOM) TBOPUOTO MUIAXY 1X aBTOPIB — MH-
casucsl BYCHUMH Ta MPaKTHYHUMH MPALliBHUKAMH, SIKi JIOCATIIN yCITi-
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XiB Y IOPHCIIPYACHIII], BTUTIOBANIN Y HaBYAJIBHUX BHJIAHHSX CBii Hay-
KOBUH, BUKJIaJIAl[bKUI Ta IPaBO3aCTOCOBHUI JIOCBII.

3a3HayeHa CUTYallis 3 aBTOPCHKUM CKJIaJIOM MiIPYYHHKIB 00yMoO-
BJICHA TIEBHUMH OOCTaBHHAMH, Cepel AKHX:

- ITI030pHA JIETKICTh 1 MPOCTOTA HANMCAHHA MiAPYYHHUKIB, Y SKUX
HIOMTO MOXKHA 1 TIOTPIOHO BHKJIAJIATH JIMILE 3arajbHOBIOMI Ta 3a-
raJlbHOBU3HAHI MOJIOKEHHS Ta HE BUMAraeThCs TBOPUICTh;

- BUMOT'M aJIMIHICTpallii HABYAJIILHUX 3aKJIaJliB, B YSBJICHHI SKHUX
HasBHICTh «CBOT'OY» MiJpy4YHHKA (IIrOTOBJIEHOr0 BUKJIaJa4aMH Blia-
CHOT Kadepy KPUMIiHAILHOTO MpaBa) NOBUHHA CBIIYUTH MPO BEIHY
Ta BU3HAHHS BiMOBITHOTO YHIBEPCHUTETY, PaKyIbTETy YU Kaeapu;

- Oe3kapHicTh TUIariaty, SKMid JIOMYCKaeTbCcs Y BUIAHHI MiAPYY-
HUKIB.

kona Bix Takoro migxony A0 GOpMYyBaHHS aBTOPCBKUX KOJEK-
TUBIB OYeBUHA. BOHA CTOCYEThCS 1 IK CAaMHUX aBTOPIB, TaK 1 Pe3yJib-
TaTiB iXHBOI Mmparii. ..

Baprto 3BepHyTH yBary i Ha Te, IO OUTBIIICTH MiAPYYHHUKIB Ta
HaBYaJIbHUX TOCIOHMKIB 3 KPUMIHAJIBHOIO MpaBa IirOTOBJICHI YuC-
JICHHUMH TBOPYHMMH KOJEKTHBaMH. Tak 4M iHaKIle, ane HaBiTh Haii-
peTeibHillle peaaryBaHHs He 1M030aBiis€ MPOSIBIB 1HIMBIIYalbHOTO
MiJX0y OKPEMHUX aKTOPIB JI0 BHCBITJICHHS TIEBHHMX DPO3LUIIB, TJIaB,
naparpadis. Lle cTocyeThcs sIK CTHIIIO BUKJIAJICHHSI MaTepially, Tak i
BUPIIIEHHS! KOHKPETHUX MUTaHb. 3 SBISIIOTHCS HEMHHYYlI B TaKHX
BHUIIa/IKaX TOBTOPEHHS, 1HKOJIH — CYNEPEUHOCT.

SIK BIUIMHYTH Ha CKJIaJ aBTOPIB HABYAILHUX BUJaHb? OUeBHIHO,
KpiM METOJIIB «KHYTa i MpsiHWKay», IHIHX He icHye. Ciig mpsMmo Ta
KaTeropuyHO BKa3yBaTH Ha MPOPaxXyHKU — TOAl abuxTo He Oyzae Opa-
THCS 3a HIOMTO MPOCTY CIIPaBy, ylaBaHa JIETKICTh 0OEpHEThCs 3HEC-
JIABOIO Ta BTPATOIO pernyTailii. BogHoYac KOHKYPEHIlis MiX aBTOpaMu
MPUBEJE JI0 TOrO, 10 JOOPOCOBICHA Mpalls MPUHECE CBOK 1 MaTepi-
aNbHY, 1 MOpaJbHY BUHAropoay. A CTBOPUTH 00CTaHOBKY KOHKYpPEH-
uii Moxe came mpodeciiiHa CIiNbHOTAa BUKJIaJadiB KPUMIHAJIBHOTO
npaBa. MaOyTh, neBHUH BHECOK 3poOuTh i mepexia mo 3HO cepen
BHITYCKHUKIB OakayiaBpaTy 3 IpaBa.

JlOBOAMTBCS 3a3HAYMTH, IO HassBHI YKPaiHCHKI MiAPYYHUKH Ta Ha-
BYaJIbHI MOCIOHWKM 3 KPUMiHAJIBHOTO TpaBa, 3a3BHYaild, BKpald CTUCITI.
VY nopiBHSHHI 3 aHANOTTYHUMH 3apyOKHUMH BUAAHHSAMH — 0araToToM-
HUMH, TUCSYECTOPIHKOBUMHU — BOHU MalOTh BUTIIA Opomryp. [Iutanns,
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SK1 HEOIHO3HAYHO BUPIIIYIOTHCS HA MPAKTHUII, Y HUX HE MTOPYIIYETHCS.
Tomy cryneHTH, 3a3BUYaii, HABITh HE OTPUMYIOTh YSIBJIICHHS MPO TJIU-
OWHY 1 CKJIaJHICTh KPUMIiHAIBHO-TIPABOBHUX NPOOJieM. Y TiIpyuHHKaX,
MEPEBaXKHO, BIJICYTHS XapaKTEPUCTHKA CTaHy JOCIIIKSHHS BiJIMOBI/-
HUX TIOJIOKEHb y KPUMIiHAJBHO-TIPaBOBii JiTepaTypi. BinnmosigHo, y
XO/Ii BUBYCHHS KPUMIHAIBHOTO TpaBa HE 3100YBArOTHCSI 3HAHHS TPO
BapiaHTH BHPILIEHHS iCHYIOUMX MPOOJeM Ta apryMEHTH Ha KOPHCTb
THUX YM HIIMX MOXJIMBHUX pimeHb. [1o cyTi, BIICYTHSI XapaKTepuCTHKa
MUTaHb, SKi CTOCYIOThCS IOIIUPEHOCTI i JUHAMIKU BiJIIIOBIHUX 3J10-
YHHIB.

e moxna Oyno 6 BunpaBaaTH, sIKOW MOPSI 3 HABYAIBHOIO JIiTe-
paTyporo, po3paxoBaHOIO Ha MEPECIYHOr0 CTYAEHTa, B YKpaiHi icHY-
BaB KypC KpHMIHQJIBHOTO TpaBa, ¢ MOXKHA Oyno O 3HaiiTH OimbIn
IPYHTOBHE BUCBITJIEHHS MEeBHUX TeM. OHAK MMOKH 0 TAKOTO BUJAH-
Hs B YKpaiHi He icHye. CBOro 4yacy aBTOpPUTETHI (axiBli 3 KpUMi-
HAJBHOTO TpaBa B YCHUX JUCKYCISX 3asiBIISUIM, 1110 B YKpaiHi HEe icHye
HaBITh MEPEAYMOB AJSl MArOTOBKM KypCy KPHUMIiHAIBLHOTO TpaBa —
MOBJISIB, HEMA€ HAJIEKHOTO «HA0Opy» AMCKYCiH, BaroMux ImyOIika-
1id, KoJjia aBTOPIB, SKi O BIOPAJIMCSA 3 TAKUM 3aBIaHHsAM. [loroaurucs
3 IMM HE MOXXHA — HaBelIeH1 apryMeHTH CIIPOCTOBYIOTHCS aHalli3oM
nyOunikaliii 3 KpUMIHAJIBHOTO TMpaBa 3a Tepioj Micis BiIHOBIEHHS
JIepKaBHOI HE3aJISKHOCTI YKpaiHu — iX € MOHaJa JeCATh THUCAY, CTO-
CYIOThCS BOHW HaHpPi3HOMAaHITHIIIMX MPOOJeM, 3 M0l HU3KH HaIpsi-
MKIB JIOCIIJDKEHb YKPaiHChKI KPUMIHAJICTH CBOIMH 3]100yTKaMH BU-
nepemnKarTh 3apyObKHUX Kouer [5, ¢. 6-7; 6, c. 358-370].

Takum yMHOM, B iCHYIOWil HaBYaJbHIH JIiTEpaTypi 3 KpUMiHAIIb-
HOT'O MpaBa YKpaiHu NepeBakae «oAHOOIUHUI BUKIIAA MaTepialy —
BHCBITJIIOETHCS TTO3MILIS aBTOPA, a MPO aJbTCPHATHBHI MiJIXOIU Ha-
BiTh HE 3ragyeThcsi. BogHouac y KpuMiHaIbHOMY TpaBi € 6arato Hio-
AHCIB, CIIPHUX, HaBITh B3a€MOBHMKIIIOUHMX TOUOK 30py. | jroamHa,
sIKa 3BEPTAETHCS JI0 MiJpyYHHKA, TOBUHHA IPUHAWMHI YSBIISATH, 110 B
KHU3I, fIKa JIGKUTH Tiepe]] Heto, BUKJIaIeHe JalieKo He BCe KpUMiHAJIb-
HE TPaBo, 10 iCHY€e BelIMYe3Ha KUIbKICTh IHIIMX JKEpen, B SIKHX 00-
IPYHTOBYIOTBCSI iHIII TO3HUIIIl, HABOIATHCS MEPEKOHIIMBI apryMeHTH
Ha X KOPUCTb.

I, HapemTi, UM HE HAHTONIOBHIIINKA HEOMIK MEpeBaKHOT OUTBIIOCTI
ony0OJIiKOBaHHX MiPYyYHUKIB, HABYATBHUX MOCIOHHKIB, TEKCTIB JISKIIIN
3 KPpUMIHAJIBHOTO MpaBa Y KpaiHu — BOHH 3Ae0LIBIIOr0 HANKMCaHi 3 TOo-
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3UTUBICTCHKUX IMO3MIIIN 1 HIYMM HE BIAPI3HSIIOTHCS BiJi KOMEHTAPIB JI0
KpUMIHaJIBbHOTO 3aKOHY. [Ipy 1ibOMy HE BHKIIaJaOTh TOTOBI MOCTYJa-
TH, SIKi CTYJICHTH MAalOTh JIALIE 3araM’ITaTH i BiATBOPUTH.

IkiguBiCTh TAaKOTrO MiAX0My odeBuaHa. [lo-niepiie, miapydHUKH
MepeBaHTaXXeHi BEIMYE3HOI0 KUIBKICTIO MOBTOPEHB, OCKUIBKH YU HE
KO)KHA O3HaKa CKJIaay 3JI0YMHY, sIka BKazaHa B cTaTTsax OcoOiamBoi
gactuan KK, pos’scHioetbest criouatky [7, c. 285-287]. Ilo-apyre,
MPUAHSATI U HABYAJIBHOI JTiTepaTypH 0OCSATH HE T03BOJISIOTH OLbII-
MEHIII TTOBHO BHUKJIACTH BIAMOBIIHI MMOJOKEHHS, OUIBIIICTL 3 HUX BH-
KJIaIa€ThCsl Y BUDIISII akcioM (HaBiTh 0e3 3rajku Mpo iCHyBaHHA iH-
mmx nosuuiit). [lo-Tpete, cTyaeHTH, SKi HaBYAIOThCS 38 TAKHUMH ITij-
pYYHHKaMH, He 3100yBalOTh HABUKIB CaMOCTIHHOTO BHPIIIEHHS
BIJIMIOBIIHUX MUTaHb 1 HE 030POIOIOTHCS METOIUKOIO OBOJOAIHHS 3a-
KOHO/IaBYMMH HOBENaMH. Y IIJIOMY 3K MO>KHA CTBEpP/KYBaTH, IO IO
CYTi CTYJEHTIB HaBYAIOTh HE KPUMIHAIBHOMY IPaBy, a TIyMayeHHIO
ICHYI04Or0 KpUMIHaJIBHOTO 3aKOHY, HE 03HAHOMIIIOIOTH 3 HaJAO0aHHS-
MU Teopii KpUMIHAIBHOTO TpaBa. Y TOH ke 4ac JaBHO BiOMO, IO
TOM, XTO 3HAE TEOPil0 MUTAHHS, JIETIIE pearye Ha 3MiHH B 3aKOHOJAB-
CTBI, BIINOBIZIa€ Ha BUKJIMKH, IO 3 SBJISIOTHCSA Y MPABO3aCTOCOBHIM
nisutbHOCTI. [lo-ueTBepTe, 3a TAKOTrO MiX0Ay HEMOXJIMBO HAIMCATH
CTaOITBPHUI TiAPYYHUK. AJKe MiAPYYHHK-KOMEHTap 3acTapiBae oji-
pa3y x 3 neprimmu 3mMinamu 0 KK.

BinnoBinHo, HECTAOUTLHICTh BITYM3HAHOTO KPUMIHAILHOTO 3aK0-
HOJIAaBCTBA TATHE 32 COOOK0 MOCTIMHE BUJAHHS HOBHX Ta NEPEBUIAH-
Hs TakKuX, 110 BXKe Oaymiid CBIT, JuKeped. Bipi3HSIOTHCS BOHHU Bij
MOMEPeIHIX 3a3BHUail He OUIBIIOK TIIMOWHOK aHAJi3y paHillle Mo-
pYLIEHUX Tpo0IieM, a JIMIIe THM, IO Y HUX BioOpa)keHo (IIPOKOMEH-
TOBAaHO) HOB1 KpUMiHAIBbHO-TIPaBOBI HOpMH, sKi 3 siBuimcs B KK 3a
qac Bijl MOSBH MONEPETHHOI0 BHIAHHSI.

Bxkazanuii migxij 10 miAroTOBKY MIAPYYHUKIB BEJE IIE i JI0 TOTO,
10 T1 YM 1HIII [OJIOKEHHS BUCBITIIOIOTHECS CTATUYHO, OCKUIBKA BOHH
3aickoBaHi B unHHUX Ha neBHHUd MoMeHT ctarTsax KK. [pu npomy
HE PO3MIISIAIOTHCS IUTAHHS, SIKi CTOCYIOTBCS iX BUTOKIB Ta PO3BUTKY,
0e3 aHami3y 3aJIMIIAIOTHCS TIEPCIICKTHBH BJIOCKOHAJICHHS BIJIIMOBIJI-
HUX KPUMiHAJIBHO-TIPABOBHX HOPM. Pa3oMm 3 THM FOpHCT BHIIOI KBa-
midikamii MOBMHEH 3HATH HE JIMIIEC YMHHE MPaBo, ajie i BMITH Mpo-
THO3yBaTH PO3BUTOK 3aKOHOAABCTBA Ta OYyTH 3IaTHUM CaMOCTiHO
OITaHyBaTH 3aKOHOJIaBYi HOBEJIH.
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[Ile omHUM HemoNiKOM HasiBHOI HABYAJIBHOI JIITEPaTypH 3 KPHMi-
HAJBHOTO MpaBa € 11 BilipBaHicTh BiA kUTTs. OOcAr MaTepiany, mpu-
CBSIYEHOT'O OKpPEMHM TeMaM (po3JiiaM, riiaBam), 30BCIM HE Y3rOmxKy-
€TBCS 3 THM, HACKUIBKH YacTO TPAIUIAIOTHCS BIATOBIAHI MUTaHHA B
MPaB03aCTOCOBHIM mpakTHill. He BUIUISIOTBCS MONOXKECHHS, SIKI HEO/I-
HO3HAYHO BUPILIYIOTbCA HA MPAaKTHILI, BUKIHKAIOTH TPYAHOLII 1 MO-
MWIKH. Bpemri-pemT, y migpydyHuKax Ta HaBYaJIbHUX MOCIOHUKaX,
SIK MPABUJIO, HE HABOJATHCS JaHI MPO MOMIUPEHICTh TUX YU I1HIIUX
CHTYyalliH, sIKi BUBYAIOTHCS Y BiAMIOBITHOMY HaBYAIbHOMY KypCi.

KputnuHi 3ayBa>keHHs O[O ICHYIOUHMX BHJaHb (a 6araTo 3 HHUX
a/IpecoBaHi 1 caMOMy aBTOpY LMX PAAKIB) mependayaroTh GOpMyITio-
BaHHS MPOIO3HIIH MIOA0 TOTO, SIKUM Ma€ OyTH «ileambHui» MiIpyd-
HUK 3 KPUMIHAJIBHOTO MpaBa B HaWOMIKYOMY MailOyTHBOMY, Ta SIK
e MAroTyBaTH Takuil minpyuyHuk. Hacammepen, BUIAETHCS, IO TPa-
IHIIHHUNA anepoBUil miapyyHuK ceOe Bxke 3kuB. Crin mepexoauTu
1o GopMyBaHHs JpKepena, sIKe iICHyBaTUMe B €IeKTpOHHIH (opmi Ta
3a0e3nevyBaTHMe IHTepaKTUBHE HABYaHHS KpUMIHAJILHOMY IIPaBYy.

HanoBHioBaTH 3MiCT BiAMOBiAHOT HaBYaJIbHOI MIaT(GopMu MOXKHA
OyJZe 3a NMPUHIMIIOM CTBOpPeHHsI Bikinemii — KoM KOXKEH OXOuui
3MOJKE€ BUCBITJIMTH T€ YU 1HIIIE MATAHHI a00 BIOCKOHAJIUTU BXKE IC-
Hyrounii Tekcr. lllonpaBma, He OOIMTHCS B CBOEPIIHOI IEH3YpU —
o0 BifciBaTH MOBTOPEHHS, 3BEPTATH yBary Ha HEOOTPYHTOBaHi abo
W BiBepTO aOCYp/HI MOJIOKEHHS, 3a0e3MeUyBaTH €HICTh TEPMIiHO-
Jorii Tomo. 3a Takoro MiAXOAy MOMYYHTHCS A0 CTBOPEHHS MiApYY-
HUKa 3MOXeE JIMIIIE TOM, XTO MPOIIOHYBATUME OpUTIHAIBHI 32 (POpMOI0
Ta 3MICTOM TEKCTH, IJlariaT Ta MPUMITUB Oyae BUAHUHU Oapasy K.
MabyTh, HE CTAHOBHUTUME TPYIHOIIIB BUKJIAZCHHS aIbTEPHATUBHUX
MO3HILIIH, MPOTHO3IB, UTIOCTpallis TEOPETUYHHX MOJOKEHb MaTepia-
JIaMH TIPAKTUKH, TpaQiuHIMH 300paKeHHSIMH.

[IpomonoBana ¢opma miApyIHUKA AACTH 3MOTY HIMPOKO KOPHUCTY-
BaTHCSl CHCTEMOIO BIJICHJIOK Ta MOCWJIAHb JI0 TUX HOTO CKIIQJ0BUX, Y
SKHUX OUTBII TIIMOOKO Ta MHUPOKO PO3KPUBAIOTECS OKpeMi muTaHHA. Lle,
30KpeMa, TOTPIOHO AJIS XapaKTEPUCTUKH ONAHKETHHX KPUMiHAIBHO-
MPaBOBUX HOPM, BUCBITJIICHHS NUTaHb CiBBIAHOLIEHHS KPUMiHAJIBHOT
Ta IHIIKMX BUIB BIIMOBIIAIILHOCTI, 3BEPHEHHS JI0 MaTepialiB MpaBo3a-
crocyBaHHs. Takoxx MOkHa OyJle YHUKATH [TOBTOPEHB, 3aBISKA TOMY,
10 HACKPi3H1 KPUMIHAIBLHO-IIPABOBI OHSTTS! OTPHMAIOTh BUCBITIICHHS
OJIMH Pa3, a MOTIM J0 HUX OyayTh mocuianHs. [lo TOro x i mocimoB-
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HICTh BUKIAJICHHSI MaTepiany BimoOpakaTHMe CydacHi YsIBICHHS PO
iepapXil0 OXOPOHIOBAHUX KPUMIHAIBHUM 3aKOHOM COI[iaJIbHUX IiHHO-
cTell (ocoba — CyCHUTLCTBO — JigpiKaBa), a HE CJINO ClIiyBaTUME 3a
ctpykryporo KK.

[IporonoBaHMi MiAPYYHUK MOKE MaTH MiHIMalIbHUN oOcsr Oa-
30BOro marepiany (y mexax 150-200 cTopiHOK) Ta, O CyTi, Oe3MeK-
HIi PO3IIMPEHHSI JUIS THX, XTO I[IKABUTHCS BIIMOBIIHUMU MUATAHHSIMH.
[Tpu upomy Taki po3mMpeHHs Manu O TOTyBaTH (paxiBii, SIKi MarOTh
II0JI0 TIEBHUX MUTAHb CIEIiaIbHUH IHTepec, 30KpemMa, aBTOPH JUCEp-
tanid. Ta # cnmCok JiTepaTypu MOXKe HE OOMEKYBATHCS HASIBHUMHU
JDKepenaMu, a BKIIIOUaTH BCIO icCHYIOUY Oi0iiorpadito.

HeBaxkko ysiBUTH Ha 0a3i iHTEPaKTUBHOIO MiAPYYHHKA 3 KPUMi-
HAJBHOTO MpaBa TaKOX IPYIU 3a iHTepecaMu, sIKi Maiu 0 3Mory oo-
TOBOPIOBATH aKTyaslbHi MUTAaHHS TEOPii Ta MPaKTUKH KPUMIHATIBHOTO
MpaBa, 1aBaTH OL[IHKY 3aKOHOMPOEKTaM TOLIO.

[Nepenik mepeBar Takoro migpyvyHHUKa MOXKHA HABOAWTH 1€ 1 IIE.
BopaHodac moTpiOHO OIIHUTH 1 PU3UKHU BiJl HOTO BIPOBAHKCHHS, 3BE-
PHYTH yBary Ha MOJJIMBI MpoOJieMH, TOUKH crpoTuBy. Cepen HUX
BaroMHMH BHIAIOTHCSI TaKi:

- CIIPOTHB BUAABLIB TPaJWIiHHUX MaNepoBUX MiAPYYHHKIB, SKi,
OYEBHJHO, BTPATATH YaCTUHY CBOTO PHHKY;

- KOCHICTh OKPEMHX MPEACTAaBHUKIB CTApIIOro MOKOJIHHS yKpa-
THCBKUX KPUMIHAJICTIB, IKi MPOCTO HE PO3YMIIOTh, SIK MO>KHA BHKJIa-
JlaTh Ta HaBYaTHCS 0e3 IPYKOBAHUX BUJAHB;

- HaMaraHHs JAUCKPEAIUTYBATH iJef0 3 OOKy IuiariatopiB Ta aBToO-
piB HECKIHUEHHHX MEPEBUAAHb;

- CIOPUUHATTS CTYACHTaMHU €EKTPOHHOIO JPKepena SK Takoro, B
SKOMY MO)KHa 0e3 3ycuiib 3HaWTH BiJIOBi/AI Ha BCi MUTaHHS Ta, Bif-
MOBIJIHO, OPIEHTAIIisl HA HHOI'O 3aMICTh TSDKKOTO HABYAHHS;

- HEOOX1IHICTh OpraHi3amifHUX 3yCHiIb Ta (JIHAHCOBHX PECYpCiB,
SIKUX HUHI HEMae.

BucHoBku. Bungaerbes, mo koo i riuOuHa npoOieM He CBij-
YUTh MPO iX HE3AOJIaHHICTh. Bpemrri-pemt, Hepo3yMiHHSI Ta HeOa-
*aHHs 3anpoBamkyBatd 3HO sik ¢opmy BCTYymHOro BHNpOOYBaHHS
JUTS. BUITYCKHUKIB IOPUIMYHUX 3aKJIaJliB OCBITH, SKi 0aXar0Th MPOJIO-
BXKUTU TIIrOTOBKY AJIsl 3100YTTS CTyIEHs Marictpa, Oynu He MeH-
muMu. OfHAK OUTBIN YM MEHII YCITIIIHO MOoJaHi. € MmiICTaByu CIIo-
niBaTHCs, IO TMpaBHUKH, Oyay4d TpeAcTaBHUKaMH  ¢axy,
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OPIEHTOBAHOTO HA CTAOUIBHICTH Ta TPAIUIII, MOKAXYTh MPHUKIAJ Y
3arpoBa/PKEHHI HOBHX ()OPM HABYAHHS Ta CyYaCHHUX JDKEpeEI Uil BH-
BYEHHS BIANOBIAHOI HABYAILHOI JUCIIUILIIHY.

I un He roJ0BHE — XTO BI3bMETHCS 3a TaKi, He M000IMOCS CKa3aTH,
PEBOJIFOIIIMHI 3MIHH Y MiJIrOTOBI[ HABYAJIBHUX JDKEPEI 3 KpUMIHAIBHO-
ro npasa? 3 oAy Ha 3a3HAuUCHi BUILE PH3UKU Ta MPOOIEMH, Ba)KKO
Yyekaty, 1o Iie Oy/ie aaMiHiCTpallis HaBYaIbHUX 3aKJIaliB YU MPEACTa-
BHUKH BHJIABHHYOTO Oi3HECY. A OT TPOMaJChbKUM 00’ €IHAHHSIM KpH-
MiHaJICTIB, YTBOPEHUM 3a TpodeciiiHO0 03HaKo, caM bor BeniB 3Be-
PHYTH yBary Ha If0 Mpo0JeMy Ta OLIHUTH 3allPONOHOBaHHH croci6 il
BUPILIEHHS. A 1€ Kpallle — JI€BO JOIYYUTUCS A0 CTBOPEHHS MiIpyd-
HUKa 3 KpUMIHAIBHOTO [IpaBa Ha Cy4acHUX 3acajiax.
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Haspouxmnii B. A.
YYEBHUKMU 11O YT'OJIOBHOMY IIPABY — KAKHE ECTb
N KAKHUE HY>KHbI

Ommeueno 3nauenue y4eOHUKO8 NO Y20108HOMY NPABY 8 Y20N08HO-NPABOGOT CU-
cmeme Yrpaunul. J[ano Xapakmepucmuky y4eOHuKos, yueOHvix nocooutl, u30aHHbIX
nocie 60CCMAanoBIe sl 20CY0apCmMBeHHOU Hezasucumocmu Ykpaunul. Ykaszano na ux
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HeOOCMAMKU U KOHCIMAMUPOBAHO, YMO KOIULECNEO UCIMOYHUKOS B08CE He Nepepoc-
714 8 UX Kauecmeo.

Cpopmynuposanvt mpebosanus K y4eOHUKAM U OpyeUM UCTHOYHUKAM YUeOHOU
UMEPAMYpbl 8 COBPEMEHHBIX YCI08USX. AKYEHMUPOBAHO HA HEOOXOOUMOCIU Nepe-
X00a om KOMMEHMUPOBAHUsL U ANONO2UU OClICMEYIOWe20 3aKOH0OamenbCmed K aHa-
JU3ZY Y2ON08HO-NPasosvblx npoonem. Oopaweno GHUMAHUE HA He0OX0OUMOCb U3Me-
HeHUst CMpPYKmypvl YY4eOHUKO8 CO2NACHO COBPEMEHHbIM NPeOCMmAasNeHusim 06
uepapxul COYUAIbHbIX YEHHOCME, NOONENCAUUX Y20I08HO-NPAB06oll oxpatre. IIpeo-
JIOJICEHO bIOENUNb KAK OMOENbHOE OUOAKMUUECKOE HANPAGLEHUE AHANU3 CKBOZHBIX
V20N08HO-NPagoevix nousimutl. ITokasano, KaKum modicem Oblmb YUeOHUK NO Y20l06-
HOMY npaegy 8 S1eKmMpOHHOU (popMe ¢ UHMEPAKMUBHBIMU CCLIKAMU.

Knrouesvie cnosa: yueOHux, popma yuebHuKa, yeoi08Hoe npago, UCMOYHUKU
VUeOHOU IUmepamypboi.

Navrotskyi V. O.

TEXTBOOKS ON CRIMINAL LAW, WHICH ARE NEEDED
AND AVALIABLE

The meaning of textbooks on crimimnal law in Criminal Law System of Ukraine
is pointed out. Such textbooks and tutorials, which were published after reconstruc-
tion of Ukraine’s independence, are characterized. Their disadvantages are revealed
and it is stated, that quantity of these resources doesn’t move into their quality.

Requirements to the textbooks and other sources of educational literature in
modern conditions are formed. It is focused on the necessity to move from comment-
ing and apology of current legislation to the analysis of criminal and legal problems.
The attention is payed to the necessity of changing the structure of textbooks, accord-
ing to modern ideas about social values hierarchy, which are under criminal and
legal protection. The analysis of through criminal and legal notions is proposed to
select as a separate didactic direction. The way of textbook on crimimnal law in elec-
tronic form with interactive links may look like is showed.

It turns out that the circle and depth of the problems do not indicate their in-
completeness. In the end, the lack of understanding and reluctance to introduce EQO
as a form of admission test for graduates of law schools of education who want to
continue to prepare for a master's degree, were no less. However - more or less suc-
cessfully overcome. There is reason to hope that lawyers, being representatives of the
specialty, focusing on stability and traditions, will show an example in introducing
new forms of education and modern sources for studying the relevant discipline.

Key words: a textbook, form of textbook, Criminal Law, sources of educational
literature, criminal and legal notions.
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II. KPUMIHAJIBHO-ITPABOBI
TA KPUMIHOJIOI'TYHI ITPOBJIEMH

VIIK 343:340.65

Karepunuyk K. B.,

KaH/W/aT IOPUIMYHNX HaYK, JOIECHT,

JIOLEHT Kadeapyu KpuMiHaJIBHOTO TIpaBa i Ipolecy,
HapuansHo-HaykoBuit FOpummunuii iHCTHTYT
HanionansHoro aBiamiiiHoro yniBepcutery, M. KuiB

IMPOBJIEMHU JE®IHIIII 3JIOYUHIB ITIPOTH 3/10POB’SI
Y BITYN3HSAHOMY 3AKOHO/JJABCTBI

Jlocniooiceno suznauenns 3micmy NOHAMb Ma NPodIeMuU MePMIHON02ii Y nopis-
HAHHI 3 HOpMamu YurHo20 3akony Yipainu — Kpuminanvrozo koodexcy Yrpainu 2001
POKY i3 NON0ACEHHAMU NIO3AKOHHO20 akma — «IIpasunamu cy0080-MeoutHo20 BU3HA-
YeHHSI CIYNeHsl MAJICKOCME MILECHUX YUKOONCEeHb», 3ameepodiceHumu Hakazom MO3
Vrpainu Ne 6 we y 1995 poyi. 30ilicneno ananiz 03HaK MileCHUX YUKOONCEeHb Mmd
HABEOEHO 61ACHe OaueHHs. w000 800CKOHANEHHS 3AKOHY NPO KPUMIHATbHY 8I0N06I-
OanbHicmb, a came 3104UHI8 NPomu 300po8 s ocobu po3diny I Ocobausoi uacmunu
Kpuminanvrozo xodexcy Yxpainu.

Knruosi cnosa: 300pos’ss 0cobu, 3104un, minecHi YUIKOOICEeHHS, KAMy6aHHs,
no6oi, MOpOySaHHs.

MocranoBka mpodaemu. Kouctutyiis YkpaiHu mporooirye
HaHBHUIIOIO COIIAJIbHOIO IIIHHICTIO, KPIM KUTTSI, I ¥ 370pOB’s 0CO-
Oou (cr. 3) Ta mokiamaEe Ha JCpKaBy OOOB’SI30K 3a0e3IEeUyBaTH OXO-
poHy nux mpas (ct. 49). Xou nonoxkeHHs KpuMiHaIbHOTO KOIEKCY
VYxpainn (gani — KK Ykpainun) rpyatytorscst Ha KoHctutynii Ykpai-
HU Ta 3araJbHOBU3HAHUX MPHUHIIMIIAX 1 HOPMaX MIXXHAPOJIHOTO IpaBa
(a. 1 cr. 3 KK Ykpainu), aje Bce x TaKu MICTSITh MEBHI HEBIAMOBI-
HoOCTi Ta Henomiku., OIHAK, MONPHU BaXIIMBICTh Ii€T MPOOJIEMH, MOJIO-
KEHHS JIeIKUX MiI3aKOHHHUX aKTiB y TelepilHiid yac nepeOyBarTh y
HecyMicHOCTI 3 YHHHUM KpHuMiHaTBHUM KOJeKCOM YKpaiHu, SiK i ca-
Mi HOPMH 1[Or0 3aKOHY YKpaiHH MOAEKYAW MOXKYTh CIIPHHMATHCS
HEOJTHO3HAYHO, 10 € 3HAYHOIO MTPOTAJIMHO KPUMIHAIBHOTO MpaBa.

AHani3 octaHHix gocaimxens i myomaikauiii. TeopernuHoro Oa-
3010 JOCTIHDKEHHS 3a3HaYE€HOI MPOOIEMH CTaJlM Tpalll BITYM3HSHHUX Ta
3apyObKHUX (axiBLiB 3 KPHUMiHAJILHO-BUKOHABUOTO MpaBa, KPUMIHO-
JIOTi1, KPUMIHAJILHOTO TMpaBa, 30kpema: Asekcanaposa 0. B., Auapy-
mka [1. T1., baxxanosa M. 1., baynina 1O. B., bpaiinina . M., Bnaco-
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Bal. C., Bonkosa b.C., Bopo6’s Il. A., ayxmana JI. JI., [anaxo-
Boi A. B., T'muctina B. K., I'pumyka B. K., JIxyxi O.M., Himu-
ka C. €., Harens II. C., Ksacuescekoi H. /I., Kpamm O. O., Kopxxan-
cekoro M. 1., Kynpsisuesa B. B., Kysnerosa B. B., Kyns6epra 5. M.,
Jluxosoi C. fl., Mamuypa B. M., Mapripocsia A. ., Marsiituy-
ka B. K., Marumescekoro 1. C., Mensauka M. 1., HaBporskoro B. O.,
Ocaguoro B. 1., Ilamosa M. 1., IlionTtkoBchrkoro A. A., Pamkos-
cokoi III. C., CaBuenka A.B., Cmixa B.B., Crammca B.B., Ta-
uist B. 5., Tsokkooi 1. M., XaBpontoka M. 1., ®@oiinunkkoro 1. 4., [la-
kyna B. L., llapropoacekoro M. J1., lllumko T. M. Ta iH.

Meta crarti. BcranoBneHHss mpoOneMHHX NUTaHb AediHimii
3JI0YHMHIB TIPOTH 3A0pPOB’sl y BITYN3HSIHOMY 3aKOHOAABCTBI Ta OKpec-
JICHHS IIUTAXIB 1X MOI0NaHb.

Buknan ocnoBHoro marepiany. Ananizyroun crarti KK Vkpai-
Hu «Po3nin II. 31m04MHM MPOTH KUTTS Ta 370pPOB’s, sKi mepenadaya-
I0Th 1 KpPUMIiHAJbHY BIAMOBINAJIBHICTh 3a 3aMOJISHHS IIKOAU 3]10-
POB’10 0COOM», MU BHOKPEMITIOEMO HAHOUTBII MOMMPEHUH CYCIUTEHO
HeOE3MeUHUN HACHiOK — TIIECHI YIIKO/DKCHHS. 3a CBOIMHU
00’€KTUBHAMHU O3HAKaMHW CKJIaJH 3JI0YHMHIB, 1IO MepeadavyaroTs KpH-
MiHAJbHY BIJMOBIJANIBHICTh 32 3aIOMISHHS TLIECHUX YIIKO/DKCHbD,
HaJeXKaTh O MaTepialibHUX CKIAJIB, aJbke nepeadavyaloTs He JIMIIe
HasIBHICTh CYCIUILHO HEOE3IEUHOro JisIHHS, aje i HaCTaHHS MEeBHUX
HachinkiB., Hacmigkom OyJlib-SIKOTO TUIECHOTO YIIKOJDKCHHS € Ta
HIKOZA, sIKa CIPUYMHSETHCS 37A0pOB’I0 OTEPHIIOr0 BUHHUMH JIiSIMH
cy0’exTa 310uMHYy. SIK 3a3HaYalOTh HAYKOBIl, «00’€KTHBHA CTOPOHA
TUJICCHUX YIIKOJPKEHB SBJISIE COOOK0 3HAYHY CKJIAJHICTH Ui aHAIIi3Yy,
TOMY IO PI3HOMAHITHI HE JIMIIE caMi Jii, SKUMH CHPUYHHSIOTHCS
TINECH] YIIKO/DKEHHS, JOCUTD PI3HUH 1 XapakTep MIKOAM, 3amOoAisiHOL
3nopoB’to» [1, c. 16].

He MeHm aucKyCiiiHUM € TUTaHHS 3aCTOCYBaHHS MEBHUX TEpMi-
HiB. B ropucnpyaeHii TijiecHi YIIKOMKEHHS PO3Pi3HSIOTH 3a CTyIie-
HeM TspKkocTi: Tsokke (cr. 121 KK Ykpainn), cepeqHbol TSHKKOCTI
(ct. 122 KK Ykpainn) ta nerke (ct. 125 KK Ykpainn).

Bignosigao 10 4. 1 cr. 121 KK Ykpaiau 10 TSHKKOTO TLIECHOTO
YIIKO/DKEHHS HAJIGKUTh YIIKOKEHHS, HeOe3MeUHe Ui KUTTA B MO-
MEHT 3aIlO[isTHHSI YU TaKe, 10 CIPUYUHUIIO BTPaTy OyIb-IKOro opra-
Ha abo Horo QyHKHil, ICUXiuHY XBOpoOy, IHIIMKA po31aj 3A0pOB s,
MOETHAHMM 31 CTIMKOIO BTPATOI MPAIle3IaTHOCTI HE MEHII K Ha OJI-
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HY TPETHHY, TlepepUBAHHs BariTHOCTi, HEMONMpaBHE 3HIBEUYEHHs 00-
TS

Sx BunnuBae 3i 3micty 4. 1 cr. 122 KK Vkpainu, 10 cepequboi
TSHKKOCTI HAJIOKUTh TaKe TUIECHE YIIKOJDKEHHS, 10 HE € Hebe3neu-
HUM JUIS XKUTTS 1 HE TIOTATIIO 332 COOOK HACIIJIKIB, Nepe0aueHux y
ct. 121 KK VYkpainy, ane npu nboMy CIpUYMHHUIO TPUBAIUN pO37aj
3M0poB’st abo 3HAYHY CTIMKYy BTpaTy Mpale3JaTHOCTI MEHII SK Ha
OJIHY TPETUHY.

Y cr. 125 KK VYkpainu 3aKoHOIABEIb PO3PI3HSAE JIETKE TUICCHE
YIIKOMKEeHHs (4. 1) Ta Jierke TiieCHEe YIIKO/PKEHHS, IO CIPHIHHHUIIO
KOPOTKOYAaCHHUI po3Jajl 3I0pOB’sl a00 He3HaYHy BTpary npare3aTHo-
cTi (4. 2). JoCmipKyroun 03HaKU TUIECHUX YIIKOJKEHb, 1[0 BH3HAYCHI
3akoHO/aBIeM y BimnoBimHux cratTsax KK Ykpainu, mpononyemo 30-
CEpeIUTH yBary Ha THX, SIKi BUKJTUKAOTh HAOLIBIIE JUCKYCIH.

[NopiBHiotoun HopMHu umHHOrO 3akoHy Ykpainm — KK Ykpainu
2001 poky i3 TOJIOKEHHSIMHU MTiA3aKOHHOTO akTa — «[IpaBunamu cyno-
BO-MEIMYHOIO BU3HAYEHHS CTYICHS TSDKKOCTI TLIECHUX YIIKOIKEHDBY,
3aTBepkeHIMH HakazoM MO3 Vkpaian Ne 6 me y 1995 poui [2]
(mami — IpaBuna 1995 p.), MOkHa 3BEpHYTH yBary Ha IMEBHI HEBIMO-
BIZTHOCTI y IMX JOKyMeHTaX. Hampukiaza, y TekcTi 3aKoHY OJHI€IO 3
KBaMi(DiKyrOuMX O3HAaK TSHKKOTO TijiecHoro ymkomkenHs (cr. 121 KK
Ykpainn) Ha3BaHa HeOe3reKa i KHUTTS B MOMEHT 3aroisHHs. Tako-
IO 3aCTEPEKEHHs M0N0 OOOB’SI3KOBOTO 3B’S3KY KIiHLEBHX HACHIAKIB
VIIKOJDKCHHS 13 4acoM ioro crpuymHeHHs y 1. 2. 1.1a) [lpaBun
1995 p. Hemae, xoua 3 nojaybmx (y 1. 2. 1. 2) po3’siCHEHb BUILIUBAE,
10 HeOe3NMeYHUMH JUTS J)KUTTS € YIIKOPKEHHS, SKi B MOMEHT 3aIlofli-
SIHHS (3aBJaHHsI) Y4 B KIIHIYHOMY Iepeliry uepes pi3Hi IpOMDKKH 4a-
CY CHPHYHUHSIIOTH 3aTPO3JUBI s )KUTTA siBumia (1. 2.1.3 o) Ta ski 6e3
HaJ[aHHS MEIUYHOI JOTIOMOTH, 332 3BUYAlHUM CBOIM Tepe0irom, 3aKiH-
YYIOTBCS Y MOXKYTb 3aKIHUMTUCS CMEPTIO.

VY TlpaBunax 1995 p. Takok BU3HAUEHI HE3arpO3NIMBI JUISL KHUTTS
YIIKOMKEHHS, 110 HAJIEKATh JI0 TSHKKHUX 32 KiHIIEBUM PE3YJIbTATOM Ta
HacJiIKaMu: BTpaTa Oyab-IKOTro OpraHa 4d BTpaTa OpraHoM ioro ¢y-
HKIIT — BTpaTa 30py, CIyXY, S3UKa, pyKH, HOTH 1 PENpOIyKTHBHOI 3/1a-
THOCTI. Binmbir ycboro Henopo3ymiHb BUHUKAE TIiJ] Yac BiTHECEHHS Ti-
JIECHUX YIIKOMKEHb JI0 TSDKKUX 33 O3HAKOIO «BTpara OpraHay, SKIIO
HaeTbcs PO BTPATy OJHOTO 3 MApHUX OPraHiB — OJHOTO OKa, HUPKH,
s€YKa.
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Hanpukmnan, Take MUTaHHS BUPILIYBAJIOCH Y CYAOBOMY TOPSIKY
30apa3bKuM paiioHHUM CyIoM T epHOMIbChKOT 00acTi. Y cyqoBOMYy
3acilaHHi OOBHHYBaueHUH 3asBUB KJIOMOTAHHS, sIKE MiITPUMaB HOTo
3aXMCHUK, TPO TMpPH3HAYEHHS Yy Wil crlpaBi KOMIUIEKCHOI CYJOBO-
MEINYHOI eKCIIePTH3H, Ha BUPIIIEHHS SKOI MOCTaBUTH TMEpe eKcIep-
TaMW 3alUTaHHS, YU BTpaTa OJHOrO s€4Ka 3 MPUIATKOM € BTpaTa 4a-
CTHHU IILHOTO OpraHa (TmpaBe Ta JiBe sIEYKO 3 MPUAATKAMH), YH €
BTPATOIO OpraHa, sKe BKe HEe 3MO)KE BUKOHYBATH (YHKIIIIO PEpOIy-
KTUBHOI 3JaTHOCTI 10 3aIuTiqHEHHs. Y pa3i 30epeKeHHS OCHOBHOI
¢yHKLiT opraHa (Iicas BTpaTH HOTO YaCTUHH MPABOTO SI€YKa 3 MPH-
JaTKaMHW) — HAsSBHICTh PEMPOMYKTHUBHOI 3ATHOCTI JIO 3aIUTiTHCHHS,
Yl MOXKHA TPaBMY IIPAaBOro si€YKa BIAHECTH O CEPEIHBOI TSHKKOCTI
TIJICCHUX YIIKOPKEHb [3].

Haronomyemo, mo y cr. 121 KK Vkpaiau inerscs npo «Oynb-
SKHH Opran», y Hii He BKa3aHo, BiH apHUH uu HenapHuil. OCKUTBKH Y
OMY KOHTEKCT1 «Opran» — MOHSATTS He IOpUANYHE, BIH HE Ma€ I0pH-
JWYHAX O3HAK YU MOKA3HHKIB, TO CIiJ 3aBKIH BUXOAUTU 3 MEIAUKO-
010JIOT1YHOTr0 BU3HAUYCHHS OpraHa K (YyHKIIOHAJBHOI CUCTEMH Opra-
Hi3My, a caMe: OpPraHOM JIIOJCBKOI0 OpraHi3My € HOoro dactuHa abo
LTICHE YTBOPEHHS, 110 MA€ CBOIO MEBHY, JIMIIE HOMY HaJIexHY (Hop-
My, Oya0BY, QpyHKII0, PO3BHUTOK 1 monoxeHHs. BiH siBisie coboro cuc-
TeMy pi3HUX TKaHWH, 3 SIKMX OJIHA YM KiTbKa AOMIHYE 1 BU3HAYAE came
fioro cienudiuny O6ynoBy Ta ¢yHkuito. OUiHIOBaTH aHATOMIYHY BTpa-
Ty OpraHa 4u BTpaTy OpraHoM ioro (yHKIIii ekcrept 3000B’s3aHuUit
BignoBigHo 70 BUMOr cT. 121 KK Ykpainu: BTpaTa 0IHOr0 04HOrO 50-
JyKa sIBJIsiE cOOOI0 BTpaTy OpraHa; BTpaTa 30py Ha OJIHE OKO SBIISIE CO-
000 BTpaTy OpraHoM Horo (pyHKIii; BTpara OJHOTO sS€YKa SIBISE CO-
0010 BTpaTy opraHa; BTpara CIyXy Ha OJ{HE BYXO SIBJISIE COOOKO BTPATy
opranoM ioro ¢yHKUi. Takui Miaxig MiJIKOM HayKOBO OOIPYHTOBa-
HUH TIONOKEHHSIMH, [0 BUIUIMBAIOTh i3 MOHATTS «opran». [o peui, B
Pociiicekiii denepaiiii Tak OLiHIOWOTH BTpaty oprana 3 1996 poky.

[lcuxiuna xBOpoOa, SK pe3yibTaT CHPUYMHEHHS MIKOIU 3/0-
POB’10 BHACHIIOK Jii (pakTopa 30BHIIIHBOTO CEPEIOBHUINA, HATICKHUTH
JI0 TSOKKUX TUTECHUX yiikomkenb. Y [pasunax 1995 p. BkazaHo (30-
Kpema y 1. 1.2) Ha BIUIMB YIIKO/PKYIOUOTO TICUXIYHOTO (hakTopa, 6e3
Oyab-SIKMX PO3’CHEHb, IO CIiJl PO3YMITH MiJ] ICUXIYHOIO TPABMOIO —
CBapKy, KOHQIIKT, OiliKy, IepeNnsK, CTpec; SK 1 XTO ii IiarHoCTye, sKi
€ JUIs [bOTO 00’€KTHBHI JIaHI Ta EKCIEPTHI MOXKIIUBOCTL. Y CIeIiaib-
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Hill JiTeparypi pi3HUX POKIB HAyKOBI BHKOPHCTOBYBAJIM TEPMIiHU:
«TICUXIYHUH po3najy, «IylleBHa XBOpoOa», «ICHXi4Ha XBOpoOay,
«TIcUXivHe 3axBoproBaHHs». Y cT. 1 3akony Ykpainu «IIpo ncuxiat-
pHUYHY JOMOMOTY» 3a3Ha4€HO, 30KpeMa, 110 MCUXIYHUMH po3JaJaMu
€ pO3JIaJu TICHUXIYHOT TISUTLHOCTI, BU3HAHI TAKUMH 3T1THO 3 YNHHOKO B
VYkpaini MiKHapOAHOI CTaTHCTHYHOI KiacuQikalielo XBopoo,
TpaBM 1 puunH cMepTi [4]. TepMmian «rcuxiyHa XBOpoOay, «IICUXid-
He 3aXBOPIOBAHHS» € CHHOHIMIYHUMH. TepMiH «IymeBHa XBOpoba» €
3actapinumM, BiH 3actocoByBaBcs y KK Vkpainu 1960 poky sik onHa 3
O3HAK TSHKKOTO TiiecHoro ymkomkeHHs. Y KK Ykpainu 2001 poky
BiH OyB 3aMiHEHHUIl Ha TEPMIH «IICHXiUYHa XBOp0OOa». A TEpMiH «IICH-
XIUHI pO3JIaJ» HE MOXHA BiTHOCHUTH JO MCUXIYHOI XBOPOOH, TOMY
BOHH HE HAJIEXKAaTh 0 03HAK TSHKKOTO TIIECHOTO yIIKO/DKeHHs. Kpim
TOr0, MATPUMYEMO AyMKYy 3aBayibHIOKa A. X., IO 3aKOHOIABCTBO
VYkpaiHu MOBHHHO J0/EPKYBATHCh €IMHOI TEPMiHOJOTII Jisi 3a1mo0i-
TaHHS HENPaBHWJILHOMY PO3YMIHHIO Ta TIyMaueHHIO TOHSTTS «IICHXi-
YHa XBOpOOa», OCKUIbKA B HAYKOBIH JiTepaTypi BKUBAETHCS Came
Taka Ha3Ba XBOPOO TOJIOBHOTO MO3KY, SKi MPOSIBIAIOTHCS Pi3HOMaHIT-
HUMHU PO3JIaJIaMH TICUXIYHOT JisUTBHOCTI [5].

HactynHo0 03HaKOO TSXKKOT'O TIIECHOT'O YIIKOKEHHS € pO3Jaj
3I0pPOB’sl, IOETHAHKUMN 31 CTIHKOIO BTPATOIO Mpale3JaTHOCTI He MEHIII
SK Ha OJJHY TPETUHY, HABKOIIO SIKOT TPUBAJIUIA YaC TOUMIIMCS HAYKOBI 1
npaBoBi auckycii. Hampukmaa, Hoit 1. C.3aranom Hamossras, 1o
«O3HaKa BTpATH Mpale31aTHOCTI BBEIECHAa B 3aKOHOJABCTBO HEOOTPY-
HToBaHO. [lo-nepie, BiICYTHI HAYKOBO OOTPYHTOBaHI JlaHi, sSIKi MOT-
mu OyTH TOKIaJeHi B OCHOBY KiacH(ikallii CTyneHs BTpaTd Iparie-
3MATHOCTI SIK pe3yJbTaTy 3J0YMHHUX MOCSITAaHb MPOTH 370POB’S; MO-
Jpyre, BTpaTa Mpane3fgaTHOCTI, SK KpuTepid kimacudikamii TimecHHX
YIIKO/DKEHb, HE MOYKE CIIPHSITH CHPABEIIMBOMY BU3HAUYEHHIO BHHHO-
CTi 0co0H, IO 3amoAisia TilecHe YIIKOPKEHHsI, TOMY IO MTPaKTHYHO
HEMOXXJIMBO a00 JOCHUTh BaXKKO 3a3Jalerigp InepeadadyuTH, SKOTro
CTyneHs OyJie BTpadeHa IMpaie3laTHICTh MOTEPIIIoro Bij CIpUYHHE-
HOT0 HOMY TUIECHOT'0 YIIKOMKEHHs» [6, c. 77].

[ousTTs «pO37Man 310pOB’S» CTOCOBHO THMYACOBOI Ta CTiHKO1
BTpaTH Mpale3laTHOCTI HE ONHO3HAa4YHe, a ToMy Womy y I[lpaBumax
1995 p. HeoOXiHO AaTH ajieKBaTHE po3’sicHeHHs. [1in po3namomM 3710-
poB’st Tpeba po3yMiTH Oyb-sSKe MOPYIICHHS HOPMaJIbHOI AiSUTBHOCTI
oprasiamy abo XBOpPOOJIMBHII TIpoIleC, SKi 0€3MOCePEHHO BUKIMKAHI
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TIECHUM YIIKOKEeHHSIM. OCTaHHE MOXE 1 HE CYNpPOBOXKYBATHChH
po3nazoM 310poB’s. Posnaja 370poB’ss MOke OyTH KOPOTKOYACHHM
(THMYacoBHM), TPUBAIUM (JOBrOYACHHM) 1 MOCTIHHUAM (CTIHKHM).

VY tenepimHiil yac y aucno3unisx okpemux crateil KK Ykpainu
(u. 1 ct. 1211122, 4. 2 cr. 125), ne #inerbest mpo CTiKy BTpaTy mpa-
1e3/1aTHOCTI Ta 1i po3Mip sK KBalliiKylouy 03HAKy TSKKOCTI Tijec-
HOT'O YIIKOJDKEHHS, HEMa€e YiTKOro BU3HAYEHHS: BTpaTa sIKOi came
Mpane31aTHOCTI Ma€eThCsl Ha yBasi — 3aralibHOI 4M mpodeciiiHoi, a B
cr. 125, kpim TOrO0, — BTpaTa TUMYacoBa 4u cTiiika? JlonymeHi y nux
cTaTTsX 3aKOHY HETOYHOCTI MEAWYHOrO XapakTepy HeoOXiIHO BH-
npaBuTH. 3okpema, y aucnosunii ct. 121 KK Ykpainu 3amicts cio-
BOCITOJTYYEHHS «31 CTIHKOIO BTPATOIO Mpane3aTHOCT» MOBUHHO OyTH
«31 CTIMKOIO BTPATOIO 3arajibHOI Mpale31aTHOCTI»; y cT. 122 3amicTh
«GHa4Hy CTilKy BTpaTy Mpamne3daTHOCTI» Tpebda BKa3aTH «3HAYHY
CTiIiKy BTpatry 3arajibHoi mpanesmaTHocTi»; y cT. 125 KK Ykpainn
3aMIiCTh «HE3HAYHY BTpATy Mpane3aTHOCT!» 3a3HAaYUTH «HE3HAYHY
CTiIiKy BTpaTy 3arajbHOi Mpare31aTHOCTI».

OfHUM 13 IOPUIUYHUX KPUTEPIIB TAKKOTO TUTECHOTO YIIKOJKECH-
Ha (ct. 121 KK Vkpainu) € HemonpaBHE 3HIBEUCHHS OOMUYYSI, SKE
HAJIKUTH JI0 HAWBaXIIUBIIIOI XapaKTEPUCTHKH aHATOMIYHOTO Ta (i-
3ionorivHoro BUrisay roauau. Haramaemo, mo [IpaBuma 1995 p.
OKPECIIOITh TaKi MEXKi 3HaHb Ta MPaBOBI ACMEKTH KOMIIETEHIIIi Cy-
JOBO-MEIMYHOTO EeKCrepTa 3 1boro mpuBoay: «CynoBo-MeAHYHHMA
eKCcrepT He KBadipikye YIIKOMKEHHS oOnMy4sl SK 3HIBEYEHHS, OcC-
KUIBKH II€ MOHATTS. HE € MeIUYHUM... ExcriepT 3a3Havae, M0 YIIKO-
JOKEHHSI MOYKe OYTH PO3IiHEHE K TSHKKE, SKIIO Oy/Ie BU3HAHE TAKHM,
10 3HIBEYHIIO O0INYUS.

Teopist KpUMiHANBHOTO TpaBa Ta HAYKOBII B Il cdepi mpumyc-
KaloTh, 110 3HIBEUEHHM OOIHYYS BBAXKAETHCA TOMI, KOIM BOHO MAae€
HENPUEMHUHN, OTMJIHUN 30BHINIHIN BUIIIA] (HANPUKIIAA, BiJICYTHICThH
Hoca a0o0 ry0). TsDKKICTh MIKOAW y pasi 3HIBEUEHHsI 00IMYYs 3yMOB-
JIeHa He TUIBKH 1 He CTUIBKH (DI3MYHOI0 HIKOAOK0, CKITBKU TICUXIYHOIO
TPaBMOIO, OCKUIBKH 115l 00CTaBHHA MPUHHIKYE TTOTEPITLIOr0, BUKITUKAE
y HBOT'O TSDKKI AYIIEBHI MepeXUBaHHS, MyKH [7, c. 45], 1, Ik 3a3Ha4aB
3aropoaHikoB M. L.: «...CTaBUTh OTEPMIJIOrO B TaKi YMOBH, IO HOTO
nepeOyBaHHS cepell IHIIMX JIIOJeH MOXe BUSBUTHCS HENPUEMHUAM
i orouyrouux» [8, ¢. 57-58]. 1ls mo3uilis aBTOpiB 3aCIyroBye Ha
yBary, oJJHaK He BU3HA4Ya€ KpUTepii 3HIBEUEHHS 1 Ha KOTO MOKiIaja-
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€TbCsl 00OB’SI30K 1€ BCTAHOBIIIOBATH. Y MeXax MOPYIIEHOT TpodieMu
migmsrae 3’sSCyBaHHIO HU3Ka MUTAaHb, SKi BUMAararoTh OJHO3HAYHOI
BIJINIOBIJIi; @ caMe: Jie MPOXOJATh MEXKI 00IHMYYs, 10 O3HA4YaE HOro
3HIBEUEHHS, XTO 1 K MOBHHEH BU3HAYaTH CTYIMiHb TSDKKOCTI HEMO-
MPaBHUX HACTIJKIB YHIKOMKEHb OOJNMYYS, K 1 XTO MOBHHEH OOpM-
JIATH BIATIOBITHUN JJOKYMEHT TOIIIO.

[MpaBmna 1995 p. dakTuuHO 3a00POHSIOTH CYAOBO-MEIUYHOMY
eKCIepTy KBali(hikyBaTH HEMIONPABHE YIIKOJHKCHHS OOJIHYYS K 3Hi-
BEUEHHS, «OCKUIBKHU II€ MOHATTS HEe € MEIUYHUMY, IOPUANYHOTO MO-
HATTS «3HIBEUCHHS OOIMYYS) TAKOXK HEMAE, a SKMM BOHO € HE YHOP-
MoBaHO. ABzeeB M. I. 3a3Hauae, 10 1€ IMOHATTSA 3arajbHOJIOACHKE,
ecTeTH4yHe, TOOTO Take, sSIKe 3aJI0BOJIbHSIE BUMOTH €CTETUKH — HayKH,
110 BUBYA€E BUpa3Hi GOpMH, AKi BiAMOBINAIOTH YSABICHHSM PO MPEK-
pacHe, MOTBOpPHE, BEJIUYHE, Mijjie To1mo [9].

VY MeauuuHI Ta I0pUCHPY/CHIIIT He iCHYe KpUTepiiB, Ha MiIcTaBi
SAKUX MOXHA Oyn10 0 y KO)KHOMY KOHKPETHOMY BUMAJKy BUPILIYBaTH
MUTAHHS TPO HASBHICTh YM BiACYTHICTh 3HiBedueHHS oOmuuust. [o-
HATTS «3HIBEYEHH» BIMHOCUTHCA TIABKU 0 0044, TOOTO 10 JIFOI-
ChKOT0 00pasy, nmoaodwu, ¢izionomii. Ha nymky Kupenxka C. I'., neno-
MpaBHE 3HIBECUYCHHS MOXJIMBE HE JIMINE OONMHMYYs, a ¥ IHIIUX YaCTHH
TiNa JIOMUHY. Y BUMAJAKaxX 3HIBEUEHHS CIIUHH, PyK a0o iHIIUX YaCTHH
Tija JroauHa Oyje moyyBaTH ceO0e MPUTHIYeHO, MePEKUBATH, 0 HE
MOX€E HOCUTH BIZIKPUTHI OJISIT, aKTHBHO 3 yCiMa IHIIMMH 3aiiMaTHCS
CIIOPTOM, XOAWTH Ha IJISDK Ta iH., TOMY IO Bajy CIiJi YCYHYTH 1 BU-
3HATH, W0 3HIBEYCHUM Yy pa3i TUIECHUX YIIKO/KEHb MoXxe OyTH He
JIMIIE O0JIMYYs, a ¥ 1HIN YaCTUHH TiIa 1 BigHecTH mOAIOH1 BHIIAIKU
70 TSDKKUX TUTECHUX YIIKO/DKEeHb. THM caMWUM aBTOp MPOIMOHYE J0-
noBHUTH 4Yactuhy mepmy cratTi 121 KK Ykpainu HactynmHOrO 03Ha-
KOIO TSDKKOT'O TUJIECHOTO YIIKOJDKEHHS, SIK HEMONpaBHE 3HIBEYEHHS
obimyus abo Ttina [7, c. 45-48)]. JlilicHo, 3MiHIOBaTH, 3HIBEUyBaTH
30BHIIIHICTH JIIOJIMHU MOXYTh, HAPUKIaJ, nedopmalis xpeoTa, KiH-
LiBKM, HEPYXOMICTh BHACHIOK aHKIIO3IB y Cyrio0ax KiHIIBKH Ta
iHIn nedexktu. OQHAK 3aKOH Mependavac JIMIIe 3HIBEUCHHS 00IrIys,
SIKE MOXKE CTATHCS BHACIIJOK MEXaHIYHUX MOro YIIKOJKEHb, OMIKIB
MOJyM’SIM, CTPYMOM, KOPO3WBHHUMH XIMIYHUMH CIOJNyKaMH, pajia-
HMIHHUX ypaXXeHb TOIIO.

Mu BBaxxaeMo, IO Ui YCYHEHHS 3a3HAuY€HHMX CyIepedHOocTei
HEOOXiIHO TOTIOBHHUTH BiAmoBimHui posain [IpaBun 1995 p. Bkasis-
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KOIO Ha aHaTOMi4HI MeXi 004 ust (BpaXxoBYIOUH 1 BYIIIHI PAKOBUHH),
BHU3HAYEHHIM TIOHSTTS «3HIBEUCHHS», P03’ ICHEHHSAM, XTO 1 SIKUM YH-
HOM IIOBHHEH BCTAHOBIIOBATH MIpy CIIOTBOPEHHS OOJIMYYS 1 KiHIIe-
BUH CTYHIHb TSXKKOCTI TITECHOTO YIIKOMKEHHA. SIKIIO 3HIBEYEHHs
00MYYs — 3arabHOMIONCHKE, TOOYTOBE, eCTETHYHE MOHATTA, TO YO-
My MpaBO3HABI[i MOXYTh 1 MalOTh TPaBO Ha BH3HAYECHHS HEIONPAaB-
HUX HACJIJIKIB YIIKO/KEHHS 00JHMY4s HOro 3HIBEUEHHSM, a JiKap —
CYZOBO-MEIUYHUH eKCIIepT, IKUil Ma€ crelianbHy MeIUYHY HiAroTo-
BKY, BUBYAB 1 3HA€ aHATOMiI0, (i3i0J0rit0 1 PyHKIiI0 00nMyus i fioro
OKpPEMHUX OpraHiB i YaCTHH, BOJIOAI€E TUMH CAMHMHU 3arajbHO JIOA-
CHKHMH TOHSTTSIMH PO CIIOTBOPEHHSI OpraHiB i TKaHWH, 1M0o30aBJie-
HUH TpaBa JOMOMOITH IIPAaBOOXOPOHHUM OpTraHaM Yd CYJy MpPaBHIIb-
HO BU3HAYWUTH HAsBHICTH 200 BiJCYTHICTh 3HIBEYEHHS OOIWYYS Y
norepriioi ocobu [10]. 3a HamMM OOTPYHTOBAHUM MEPEKOHAHHSM,
JUIS. YCYHEHHS TIPOIIECYAIbHUX CYIEPEUOK MOTPIOHO Mepen0aduTH y
[IpaBunmax 1995 p. mpaBo CyI0BO-MEIUYHOT'O0 EKCIIEpTa BU3HAYATH
OCTaTOYHO CTYIIHb TSHKKOCTI TUIECHOTO YIIKO/PKEHHSI Y BHIAIKaXx
SIBHOTO O€3CYMHIBHOTO TICISATPAaBMATHYHOTO 3HIBEUEHHS OOTHYYS.

Pocilicekuii 3akoHOAaBeElb, pociiickki BueHi [11] Ta Gimopychki
HaykoBIli [12, ¢. 8-9] BUALIAIOTH 11I€ OJIMH 3 HACIIJIKIB TSKKOTO TiJIe-
CHOTO YIIKOJKCHHS, SIKMH HEBIIOMHUUH Teopil Ta MpakTHIl KpPHMi-
HAJBHOTO MpaBa — II¢ 3aXBOPIOBAHHS Ha HAPKOMAaHIIO Ta TOKCHKOMa-
Hit0. MO)KHA MOTOAUTHCS 3 AYMKOIO HayKOBIIB Ta MO3UIIE€I0 POCIii-
CHKOT'O 3aKOHOJABIIS, IO 3aXBOPIOBAHHS Ha HAPKOMAaHIil0 Ta TOKCH-
KOMaHII0 BHACIIIOK TPUMYCOBOTO BXKMBAHHS HAPKOTHYHHUX 3ac00iB
Ta MOJAJIBIIOTO PO3BUTKY Y MOTEPIILIOI 0cOOM XBOPOOIHMBOI 3aIeXK-
HOCTI CJIIJI pO3TJISIaTH SK OJMH 13 CYCHUIbHO HEOC3MEeUHUX HACIIAKIB
TSDKKOT'O TUIECHOTO YIIKOPKEHHSI.

Kpwutepii TinecHHMX YIIKOKEHb CEpelHBOI TSKKOCTI B cT. 122
KK Vkpainu He piBHO3HAYHI, aji¢ TOJIOBHUMH 3 HUX € YIIKOJDKCHHS,
IO CHPUYHMHWIN TPUBAIWH PO3JTaj 310POB’s, Ta TaKi, SIKi BUKIUKAIH
3HAa4YHy CTIHKY BTpaTy Mpane3laTHOCTI MEHII SIK Ha OIHY TPETHHY.
Le Bumarae Ginbur yiTkoro po3’sicaenHs y [IpaBunax 1995 p. moHsT-
TS «pO37aj 3J0pPOB’s», HOTro BiAMIHHOCTI BiJl THMYacOBOi, KOPOTKO-
YacHOI 4M CTIHKOI BTpaTH mparne3natHocTi. OCKIIbKH 3aKOHOJIaBEIh
yBiB y cT. 122 KK Vkpainu TepMiH «3Ha4Ha CTiliKa BTpaTa mpare3/a-
THOCTI», TO 1 BigmoBigHuit nyHKT [IpaBun 1995 p. BuMarae 3miHu pe-
nakuii [5]. TlpaBuia MOBHHHI JaTh YiTKY BKa3iBKY €KCHEPTY, SKUM
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JUPEKTUBHUM JIOKYMEHTOM YKpaiHH CIiJi KOPUCTYBaTHUCS IMija 4Yac
BHU3HAYEHHS PO3MIpiB CTiHKOI BTpaTH 3arajbHOI Mpale3laTHOCTI,
BKa3iBKa Ha HeoOXigHicTh KepyBatuch nokymentamu MCEK HocuTh
3araJibHUM Xapakrep.

JucKyCiHHUME TaKOX € THTaHHS IOPUAWYHOI Ta MEIWYHOI KBa-
midikanii 03HaK JIETKUX TUIECHUX YIIKOKEHb. [lo-mepiie, BU3HA-
YeHHS JIETKOro TinecHoro ymkomkeHHs (4. 1 cr. 125 KK Ykpainn) y
[MpaBmiax 1995 p. MicTuTh He3po3yMiny TepmiHomorito. Tak, nerke
TiNIeCHE YIIKOPKEHHSI, 0 HEe CIPUYMHMUIIO KOPOTKOYACHOTO PO3JIaLy
3JI0POB’S UM HE3HAYHOI CTIMKOI BTPATH MPALE3aTHOCTI, — 1€ YIIIKO-
JOKCHHS, 1[0 Ma€ HE3HAYHI CKOPOMHUHYIII HACHIJKH, TPUBAIICTIO HE
OuthIn sk miicTh AHIB. [IpaBunamu 1995 p. He yTOYHEHO, IO HaJe-
XKHUTb PO3YMITH MiJ CIOBOCIOIYYEHHSM «HE3HAYHI CKOPOMHHYIII
Hacikny., DopMaibHa JIoTiKa MmigKasye, mo sSkmo y 4. 2 c¢r. 125 KK
VYxpainu eThes Ipo «ierke TUIECHE YITKOHKEHHS, 0 CIPHYMHHIIO
KOPOTKOYACHHUI po3iaja 370pOoB’s...», TO y 4. 1 1€l k cTaTTi MaeThCs
Ha YyBa3i JIETKe TiIeCHE YIIKOMKEHHS, [0 HE CIPUYMHUIIO KOPOTKO-
yacHOro po3nany 3aopos’s. [lo-mpyre, y 4. 2 ct. 125 KK VYkpainu
«HE3HAuHy BTpATy Mpale3JaTHOCT» MOTPiOHO 3aMiHUTH HAa «HE3HAY-
HY CTiliKy BTpaTy 3arajbHOI Ipale31aTHOCTI», ajKe OJHIEI0 3 03HAK
TsokKoro (4. 1 cr. 121 KK Ykpainm) Ta cepeqHbOi TSHKKOCTI TiJIECHO-
ro ymkomxkeHHd (4. 1 cr. 122 KK Vkpainn) 3akoHOAaBellb BU3HAYae
caMme po3naj 340pOB’s, MOEAHAHHM 31 CTIIIKOIO BTPATOO IMpare3aat-
HOCTi, TOOTO B 000X BHIIaJIKaX BUKOPUCTOBYE TEPMiH «CTiHKa.

[Tig yac BU3HAYECHHS TPUBAJIOCTI THMYACOBOTO PO3JIaay 3I0POB’S
eKcrepT 3000B’s13aHUI KepyBaTUCh TEPMIHOM, HEOOXiAHUM Ui BH-
Ty>KaHHS UM 3aTO€HHA YIIKO/DKEHb B iX 3BHUaHHOMY mepeOliry, BUXo-
ISIYM 13 3araJibHOMENMYHUX NOKA3HUKIB. Taka OIliHKa JIETKUX TiJIeC-
HUX VIIKOJUKCHb Oyje IIUIKOM BiJIIOBIATH 3MICTY JMCIIO3UILT
ct. 125 KK Ykpainn, a TakoK METUIHUM MOJIOKEHHIM 00 BIUTHBY
MeXaHIuYHOi 4YM iHIIOI TpaBMH Ha (PYHKIIOHYBAHHS PI3HUX CHUCTEM
opraHismy Ta Horo peakmiid Ha Hei. TilecHe yHIKOIKEHHS a00 BH-
KIJIMKa€e po3iaja 310poB’s abo Hi. Po3nan 3mopos’s no 6 1ibd Bee xk €
po37azioM 1 oro Tpeda BpaxoByBaTU. 3a3HAYCHUN MIAXIT J0 OILIHKU
JIETKUX TUIECHUX YHIKOMKEHb CIPHUATHME IIe i O0poThOi 3i 3104H-
HaMH, CIIPSIMOBAaHUMU TIPOTH 3I0POB’ Sl JIIOANHHU.

BucHoBku. Orxe, TOCTIDKEHHS Cy4acCHOI'O 3aKOHO/IABCTBA YK-
paiHu 1010 O3HAK TUIECHUX YIIKOPKEHb CBITYHUTH MPO TE, 110 Mij3a-
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KOHHI HOPMAaTHBHO-TIPABOB1 aKTH y Liil cdepi He MOBHOIO MIpOIO Bij-
MoBiatoTh nojoxeHHsM ynHHoro KK Ykpainu.

BBaxkaemo, 1m0 IOpUAMYHI KpPHUTEpil TSHKKUX TLIECHUX YIIKO-
okeHb y [IpaBuiiax cy/10BO-MEIUYHOTO BU3HAYCHHS CTYIEHS TSKKO-
CTi TUIECHHX YMIKOMKEHb B 1995 p. MOBHHHI MakCHMaibHO TOYHO
Bignosigatu aucno3uiii c¢t. 121 Tekcry unnHoro KK VYkpainu. Lle
CTOCYETBHCS ¥ JUCIIO3UIIIN IHIMX CTATEH 11010 37I0OYMHIB MTPOTH KHUT-
TS Ta 3I0POB’ sl 0COOU.

3 METOI0 MOJAJBIIOr0 BJOCKOHAJEHHS 3aKOHOJABCTBA Y KpaiHU
MPOTIOHYEMO PO3POOUTH HOPMATUBHO-IIPABOBUII aKT AJIsl BCTAHOBJICH-
HSl PO3MIpIB CTIMKOI BTpaTh 3arajbHOi Mpare3laTHOCTI 1 3aTBEpAUTH
pa3om 31 3MiHamu 70 [IpaBuit CyJJ0BO-MEIMYHOTO BU3HAYCHHS CTYIICHS
TSDKKOCTI TUIECHUX YIIKO/DKEHB Bil 1995 p. (y HOBIi, azanToBaHii 10
nonioxkerb KK Ykpainu penakiiii) ik € TMHAN JTOKYMEHT.
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Karepunuyk K. B.

MPOBJIEMbI JIJEOUHUIIAA TPECTYILJIEHUI ITIPOTUB
310POBbSI B OTEYECTBEHHOM 3AKOHOJATEJIBCTBE

Hccenedosanvl npobnemvl mepmMuHOI0ZUYeCKO20 annapama npu CPAGHeHUY HOPM
HblHe Oeticmeyroueco Yeonosnoeo kodekca Yrpaunvt 2001 200a ¢ nonodcenuamu no-
03akonHo20 akma — «[Ipasunamu cy0ebHO-MeOUYUHCKO20 OnpedelieHUsi CIeNneHy msi-
JHCECU METLECHBIX NOBPENCOeHULLY, ymeepocoeHHvimu npukazom MO3 Vrpaunvr Ne 6
ewe 6 1995 200y. Ocywecmenen aHanu3 NPU3HAKO8 MELECHbIX NOBPENCOCHUN U NpUse-
0€HO COOCmBeHHOe BUOEHUE OMHOCUMENbHO YCOBEPULEHCNBOBAHUS 3AKOHA 00 Y20N106-
HOU OMBEMCMBEHHOCIU, d UMEHHO NPECMYNIEHULl NPOMUE 300P0Bbs YeloBeKd, npe-
dycmompennvix pazoenom I Ocobennoil uacmu Y2on06no20 kodekca Ykpaumvl.

Knrouesvie cnosa: 300posve uenoseka, npecmynieHue, nolimki, mejiechHvle nog-
pedicoens, nobou, ucmssaHue.

Katerynchuk K. V.

THE PROBLEMS OF THE DEFINITION OF CRIMES
AGAINST HEALTH IN THE DOMESTIC LEGISLATION

In the paper, the problems of the terminological apparatus are examined when
comparing the norms of the current Criminal Code of Ukraine of 2001 with the
provisions of the by-law — «The Rules for Forensic Medical Determination of the
Severity of Bodily Injuries» approved by the order of the Ministry of Health of
Ukraine No. 6 in 1995. The analysis of the signs of bodily injuries has been carried
out and its own vision regarding the improvement of the law on criminal
responsibility, namely crimes against human health, provided for in Part Il of the
Special Part of the Criminal Code of Ukraine.

Consequently, the study of modern Ukrainian legislation on the signs of bodily
harm shows that subordinate regulations in this area are not in full compliance with
the provisions of the current Criminal Code of Ukraine.

We believe that the legal criteria for serious bodily injuries in the Rules of court
and medical determination of the degree of bodily injuries gravity from 1995 should
be in the highest rank appropriate to the disposition of Article 121 of current Crimi-
nal Code of Ukraine. This also applies to dispositions of other articles on crimes
against human life and health.

Key words: human health, crime, torture, bodily harm, beatings.
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VIIK 343.236
TI'opnocraii A. B.,
KaHIWJIAT IOPUIMYHUX HAayK, aCUCTEHT Kadeapu KpuMiHainsHoro npasa Ne 1,
HanionansHuii ropuaHmil yHiBepeuteT iMeHi SIpociiaBa Myporo,
M. XapKiB

COUIAJIBHA OBYMOBJIEHICTh KPUMIHAJII3ALIL

3AMAXY HA 3JI0YHUH

Y cmammi suxnadeno pezynomamu emMnipuyHo20 00CHIONCEHHS 0COOMUBOCHel
3aMaxy HA 3104UH K COYIATbHO 00YMOBIEH020 A8UWA, WO MAE C8OL cneyudiuni xa-
PaKmepucmuku, 61A4cHI 3aKOHOMIPHOCII PO36UMK) MA MEXAHIZMU 6NIUEY HA COYi-
anvui ymosu. JlosedeHo, wjo 6i0nosioanbHiCmb 3a 3amMax HA 3M0YUH HOEOHAHA 3 00CH-
CHEHHSIM Memu NOKAPAHHA T € COYIATbHO 00YMOBTIEHOI.

Knrouoei cnosa: 3amax Ha 3104un, KPpUMIHAILHA 810N0BI0ANILHICHb, KDUMIHAI-
3ayis, coyianbHa 00yMo8IeHiCmb.

IMocTranoBka mpodaemMu. Y KpUMiHAIBHOMY TpaBi He Miiarae
CYMHIBY TOJIO)KEHHSI, BIAMIOBIZIHO /10 SIKOTO 3JI0YHMH PO3TJISAAETHCS HE
TUJIBKU SIK TIPABOBE SIBUINE, & W K COIIaJIbHO O0OYMOBJICHE, 10 Ma€
CBOi crienu@ivHi XapaKTePUCTHKH, BIACHI 3aKOHOMIPHOCTI PO3BUTKY
Ta MeXaHI3MU BIUIMBY Ha comiainbHi ymoBu [10, c. 6; 18, c. 5]. Kpim
TOr0, HE 3amepeuyerhes (hakT, MO BiANOBIIAIBHICTh 32 KOHKPETHHIM
3JI0YMH € TAKOXK COIIaIbHO 00YMOBJICHOIO 1 TIOEIHAHA 3 JOCSITHEHHSM
METH TTOKapaHHSL.

Merta crTarTi nomsrae y 3’sAcyBaHHI NPUYUH, SIKi 00yMOBHIIN He-
00XiZHICTh KpUMiHAJI3aIli] 3aMaxXy Ha 3IOYHH.

AHaji3 ocTaHHiX gocaikensb i myoaikamii. [Tutanns cortianb-
HOT OOYMOBJICHOCTI KPHUMIHAJILHOI BIAMOBIAATBHOCTI 332 KOHKPETHI
37I0YMHY B YKpaiHi BUCBITIIMIIM Yy CBOIX HayKOBHX IMpaIsiX TakKi BUEHI,
sk: bopuco B.Il., Tlamenko O.O., Pagyramii O.E., 3acnas-
ceka M. I'., I'punuak B. C. , T'apmam [, O. Ta in. [3; 5; 7; 14]. [Ipote B
IUX JIOCTI/DKEHHSX yBara npuuisuiacs pakTopaM corliaibHoi 00yMOB-
JICHOCTI KPHMIHAJIBHOI BiAMOBINANBHOCTI 32 CYCHUILHO HEOE3meuHi
TisiHHS, Tiepenbadeni Hopmamu nepeBakHO OcobnuBoi yactuau KK.
Bunaerhcs MOXIMBUM, BUKOPHUCTOBYIOUH JOCBIJ Ta Pe3yJbTaTh JOC-
JKeHb Ha3BaHMX HAYKOBIIIB, IPOAHANI3yBaTH MPHUHIUIN COLIAIBHOT
00YMOBJICHOCT1 KpUMIHAJIBHOI BiIIOBIaIbHOCTI 32 3aMaX Ha 3JIOUHH.

Buxnan ocnoBHoro martepiamy. CormiagbHa OOYMOBIEHICTH i
e(peKTHBHICTh KPUMIiHAJILHOTO 3aKOHOJIABCTBA, HOr0 HOPM 1 iIHCTUTYTIB
SIBJISIE COOOI0 CEepilo3Hy TPObJIeMy, sika MOXKe OyTH JIOCTIIKEHA 3 Pi3-

55



Ne 2 (2),2017 KpuminansHo-BuKOHaBYa cucteMa: Buopa. CrorozHi. 3aBTpa

HUX OOKiB, y pi3HHX acleKTax. Ajie OCHOBHHM ii HAIPSIMKOM € PO3-
KPHUTTs Ta BUBUYEHHS (DAKTOPIB, 110 BIUIMBAIOTH HA CTBOPEHHS HOPM Ta
IHCTUTYTIB KPHMIHAJIBHOTO 3aKOHOAABCTBA Ta Ha iX e(eKTHBHICTh
[11, c. 67]. BupillleHHIO MUTaHb MPO TE€, IO BHKIUKAJIO TMOSBY ab0
3MiHY TEBHOI KPUMIHAIBHO-IIPaBOBOI HOPMH, 3aBXKIHM TMPHIISIIACS
HaJIeKHA yBara. Lle 3ymMoBieHo TuMm, 1110, siK mijkpecitoras [llapropo-
cbkuii M. /1., HEeMOXKITHBO JTOCTIKYBATH IOPUANYHI HOPMU OKPEMO Bijl
THUX KOHKPETHHX CYCIJIbBHUX BiJTHOCHH, SIKi BOHH PETrYNIOIOTh, Bill THX
MOJIITHYHMX 3aBJIaHb, 1[0 CTABUB IEpe]] COOOK 3aKOHOJIABEIb ITiJ] Yac
X BUJIAHHS, BiJ Ti€] KOHKPETHOI 0OCTAaHOBKH, Y 3B’SI3KY 3 SIKOIO I1i HOP-
MU BHJIABAJIUCS Ta B sIKili BOHU 3acTOcOBYBaymcs [16, c. 7].

Cam mporiec BUsIBJICHHS (aKTOPIB, sIKi 0OYMOBIIOIOTH TOSIBY Ta
3MiHYy HOpPM MpO KpUMiHaIbHY BiINOBIAaIbHICTh, MOB’SI3aHUHA 3
00’exTHBHMMHU TpyaHomamu. [lo-mepire, pi3Hi aBTOpHU HEOTHAKOBO
IMEHYIOTH BKa3aHi ()akTOpH, HA3MBAIOUM iX MiACTaBaMH, MPUHIIKIIA-
MH, YMOBaMH, 3aBJaHHSAMH, Kpurepismu. [lo-apyre, mae micue He-
y3TO[DKEHICTh Y BH3HAUEHHI iX KimbkocTi. Hampuknaa, Jarens I1. C.
pO3pi3HSAB O0’€KTHBHI Ta Cy0’€KTMBHI yMOBH KpHUMiHai3allii.
O0’exTUBHA YMOBa BUHUKAE BHACIIJIOK B3aeMOJIIi JCKUIbKOX (hakTo-
piB: cTyIeHs cychinbHOI HeOe3MeuHOCTI MisTHHSI, HOro MOINPEHOC T,
HEMOXKJIMBOCTI OOPOTHOM 3 HUM 3a JOMOMOTOI0 MEHII PernpecHBHUX
3axomiB. Jlo CyO’€KTHBHMX YMOB HaJIEKaThb YCBiIOMJICHHS
00’€KTHBHHUX TOTped CycHminbCcTBAa B KpUMIiHANi3amii Ta MEBHHH pi-
BEHb CYCHIUJIBHOI MpaBocBimoMocTi [6, c. 68-72]. dedenon [1. A.,
KWW OTHUM 3 TIEPIINX 3pOOHB CIpO0y BU3HAYUTH KPHUTEPii BCTAHOB-
JICHHSl KPUMiHAIBHOI KapaHOCTi, BUAUIMB JBa KPHUTEPii: MiABUIICHY
CYCHUIbHY HEOE3MEeUHICTh JISTHHS Ta HASBHICTh HEOOXIHUX YMOB JIJIS
peaizauii MpUHIUITY HEBIABOPOTHOCTI NokapanHs [19, c. 101-105].

He Bpatounch y neranbHuii aHami3 pi3HUX KOHIENTYalbHUX Mij-
XOJIIB JIO BUPIIICHHS 1Ii€T TPOOIEMU, BUIAETHCS MOXKITUBUM JIsI aHATi-
3y COIaJbHOI OOYMOBJICHOCTI Bi/MOBIJAJILHOCTI caMe 3a 3amMax Ha
37I0YMH BHKOPUCTaTH CHCTEMY MPHHIMIIB KpUMiHami3alii, po3pooiie-
HY KOJIEKTUBOM aBTOpiB, A0 skoro yeidnwm Jarems II. C., 3mo-
6inI. A, Kemina C.T., Kpurep I'. JI., Kynpssues B. M., Minae-
BaT. L, fkoriier O. M. [12, ¢. 302]. BoHn BUOKpEMIIIOBAJIH COIliaIbHI
Ta COLIAIFHO-TICHXOJIOTIYHI MPUHINIHN KpUMiHadi3alil K Taki, 110
BiZJOOpaXXaloTh CYCNUIbHY HEOOXiTHICTh Ta MOJITUYHY AOLLUIBHICTH
KpUMIHAJIGHOI BiAMOBIAATBHOCTI Ta CHUCTEMHO-TIPABOBI MPUHIUIH
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KpUMiHai3ailii, ki 00yMOBJIGHI BUMOTaMH HECYIEPESWIUBOCTI HOPM
KpHMIiHaJILHOTO TpaBa Ta iHIIKX Tany3ed npasa [12, c. 210].

Jlo comiajdbHHUX Ta COLIANBHO-TICHXOIOTTYHUX MPHUHIHIIIB KPHUMi-
Haji3alil HajaekaTh: 1) OIPUHIMO CYCHUIBHOI  HEOE3MEUHOCTI;
2) IPUHIMIT BiTHOCHOT MOIIMPEHOCTI TisSTHHS; 3) IPUHIIMII CIiBPO3Mi-
PHOCTI TO3UTUBHUX Ta HEraTUBHUX HACTIJIKIB KpUMiHAI3aIliT;
4) NpUHIMIT KPUMIHATBHO-TIONIITHYHOT a/IeKBATHOCTI KpUMiHATi3a1lii.

J1o cucTeMHO-TIPaBOBHX NMPHHLHUIIIB KpUMiHATI3a1lil HAJIeXKaTh:

1) 3arajpHONIPAaBOBI CUCTEMHI BUMOTH KpHMiHami3allii: a) MpuH-
U KOHCTUTYLIHHOI aIeKBaTHOCTi; 0) MPUHIMII CHCTEMHO-IIPaBOBOT
HeCymnepewInBOCTI KpUMiHami3amii (IeKpuMiHami3aiii) KOHKPETHOT'O
JiSIHHS; B) IPUHIXI MKHApOTHO-PaBOBOI HEOOXITHOCTI Ta JIOIyc-
TUMOCT1 KpHMiHaNi3alii; T) IPUHIMI MPOIecyaitbHOl 3iHiCHEHHOC-
TinepeciiayBaHHs;

2) KpUMIHAJTBHO-TIPABOBI CHCTEMHI NPHHIMIN KpUMiHai3amii:
a) MPUHIIMIT BiJICYTHOCTI MPOTAJIMH y 3aKOHI Ta HEHAJUIUIIKOBOCTI
3a00pOHU; 0) MPHUHIIMIT BUBHAYEHOCTI Ta €IHOCTI TEPMiHOJIOT';

B) MPHUHLUI MOBHOTH CKJIaay; T) MPUHIIMII CIiBPO3MIPHOCTI CaH-
KIIii Ta eKOHOMIT penpecii.

Cri 3a3Ha4MTH, MO JOCHIHKCHHS MPHUHIIMIIB COLIaIbHOI 00Y-
MOBJICHOCTI KPUMIHAJIBHOI BIiJIIOBIJAJIBHOCTI 3a 3aMax Ha 3J0YHH
Maibke He TPOBOMIIOCS Y HayIll KpuMiHalbHOro npasa. Kpim aBTopa
i€l CTaTTi, II¢ TUTaHHS BUCBITIUB y CBOil jgucepramii be3sy-
riuii C. M. [2, c. 49-72].

CouianbHi Ta cONiaJbLHO-TICUXOJIOTIYHI MPUHIMITH:

Hpunyun cycninenoi nebesneunocmi. CyTHICTh BUNHEHOTO JiSTHHS
BU3HAYAEThCS WOro CyCHiIBHOK HeOesmeunicTio. Lle minkpectoe Di-
sgiMonoB B. JI., 3a3Hauaroum, 1mo HeOe3reKka 3amojisiHHS KO CYC-
MIJIBHAM BIJIHOCUHAM € O€3MOCepeHIM IMiIIPYHTSM HOPM KPUMIHAIb-
Horo npaga [20, ¢. 16]. AHai3 Takoro NPUHIIMITY SK CyCITiIbHa HeOe3-
MEYHICTh JI03BOJISIE 3a3HAYMTH, L0 MPABOMIPHOIO € KpUMiHATi3allist
JIUIIIE TAKOTO JisIHHS, CYCIHUIbHA HEOE3MEYHICTh SKOTO 3 TOYKH 30pYy
KPHMIHAJIBHOTO TPaBa € A0CTaTHLO BUCOKOMO [12, ¢. 216; 3, ¢. 99].

CycninibHa HEOE3MEeYHICTh — 1€ 3aTHICTh AiSHHS CIIPUYUHSATH ic-
TOTHY WIKOJY CYCHUIBHMM BIJHOCHHAM, IO OXOPOHSIOTHCS KPHUMi-
HAJIBHUM 3aKOHOM, a00 3JaTHICTh CTBOPIOBATU pEAIbHY 3arposy
CIIPUYMHEHHS Takoi mkonu [1, ¢. 20-21].
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BaxxanoB M. 1. mucaB, mo cycniibHy HeO€3MEeUHICTh MOXKHA BU3HA-
YHUTH 3aBJISKU: 1) IIIHHOCTI CYyCHIIBHUX BiJIHOCUH (00’€KTa); 2) TSHKKOC-
Ti HaCHiJIKiB; 3) criocoOy Aii; 4) MOTUBaM BUMHEHOTO; 5) (hopmi Ta CTY-
rieHst BUHU. [IOBHICTIO MOrOKYIOUYKCh 3 HOTO MO3UIIE0, CpoOyeMo
OOrpyHTYBATH 1l BiZIHOCHO JI0 3aMaxy Ha 3704uH [1, ¢. 20-21].

O0’€KTOM KPUMIHAJBHO-TIPABOBOI OXOPOHU € HAWOUIBbII BaXKIJIMBI
Ta 3HAYYIIi JJIsl IHTEePECiB Jiep>KaBH il CYCIUIbCTBA CYCHiIbHI BiTHOCH-
HU, SIKUM 3JI0YHHHI MTOCATaHHS MOXKYTh COIPHYHUHUTH ICTOTHY ILIKOY.

HeoOxiagHo miAKpecnuTH, 10 00°€KT 3aMaxy MOBHICTIO 3aJICKUTh
BiJl 00’€KTa 3aKiHUEHOTO 3JI0YHHY, KUK Cy0’ €KT MaB Hamip BUMHUTH
(Hampukiaa, y pasi 3aMaxy Ha BOMBCTBO — 00 €KTOM € JKUTTS JIHOIM-
HH, y pa3i 3aMaxy Ha Ipalik — BIACHICTB).

BcranoBiieHHs Mmicus 00’€KTa KOHKPETHOTO 3JI0YMHY B CHCTEMI
MPIOPUTETIB KPUMIHATBHO-IPABOBOI OXOPOHU JIO3BOJISIE BU3HAUUTH
BIJINOBIIHICTh OXOPOHH YMOBaM 1 TEHJCHI[ISIM PO3BUTKY CY4YacHOTO
cycninbcTBa. Hanpukiiaza, 3akoHOIaBelb, 3aXHUINAI0UH BiJl 3TOYNHHUX
MoCSTaHb HAWOUIBIN BaXXIUBI CYCITUTBbHI BIIHOCHHHM, BJIAETHCS JIO IIe-
pEeHEecCeHHs MOMEHTY 3aKiHUEeHHS TIEBHUX 3JIOYMHIB Ha CTAJIIO0 3aMaxy
(ocsATaHHA Ha JXUTTS JIEPKaBHOTO YW TpoMajackkoro misya (cr. 112
KK), po36iit (ct. 187 KK)). V HaBemeHMX mpuKiIagax KOHCTPYKIIis
3aMaxy BHKOPUCTOBYEThCA ISl (OPMYBaHHSA CKJIAJy KOHKPETHOT'O
3aKIHYEHOTO 3JI0UMHY. [0 Takoi KOHCTPYKIiT 3aKOHOIABEIb BIAETHCS
010 HalfHeOe3MEeUYHIMMX MiSHb 3 METOI MOCHJIEHHsS O0poThOU 3
HUMH Ha paHHIX CTaJisIX Ta JJIs TOro, o0 3amo0irTu mom’ sKIIeHHIO
MOKapaHHs 3a BUYMHEHE, Mocuiiatounch Ha 4. 3. cT. 68 KK Ykpainu.

TspKKICTh HACTINKIB SIK TIOKA3HWUK CYCHUTBHOI HEOe3Me4HOCTi y
pasi 3amaxy Mae CBOI crerugiky, HacaMIepe uepes Te, Mo 3JI04HUH
HE 3aBEpIIYEThCS: a00 HE BUMHSIOTHCS BCI JIisSIHHS, 200 HE HACTAIOTh
nependaueni Hacnmiaku. OTXe, y pasi BUMHEHHA 3aMaxy Ha 3JI0YHH
HaCJIiIKaMU MOTPIOHO BBaxkaTh a00 CTBOPEHHSI PeaibHOI 3arpo3u 3a-
MOJISHHA IIKOAW CYCIUTBHUM BiTHOCMHAM (HampuKiIal, BUHHHUN
YYMHHB TIOCTPiNl Y MOTEPIIOro, ajie He BIy4MB), a00 peanbHO CIpH-
YHHEHY IIKOAYy, IpOTe He Ty, SIKy MaB Ha MeTi 3aMoJisiTH BUHHHUH
(HampuKkiaj, BUHHHM, MaloYd HaMip BOMTH MOTEPIILIOrO, JIMIIE HOro
nopaHuB). TakuM YMHOM, HEOOXIJTHO MITKPECIUTH, 0, 3 OTJISAAY Ha
o0csT Ta XapakTep 3aMoJistHOT IIKOH, CYCHiIbHa HeOe3neuHicTh 3a-
Maxy Ha 3JI0YHH, SK MPAaBHUJIO, € MEHIIIOK, HIXK 3aKiHYEHOTO 3JI04HHY.
Le miaTBepIKy€eThCS 1 MO3UIIIEI0 3aKOHOIABIIS, KUl y 4. 3 cT. 68 KK
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VYkpaiHu BCTaHOBIIOE 000B’SI3KOBE 3MEHIICHHS MMOKapaHHs 3a 3aMax
y NOPIBHSIHHI 13 3aKiHYEHUM 3JI0YHHOM.

BusHadyeHHs po3Mipy Ta XapakTepy 3aloAisHOI MIKOAH JA03BOJISIE
TaKOX BIJPI3HITH 3aMaXx, sIK BHJI HE3aKIHUCHOTO 3JIOYHMHY, BiJ MIPO-
cTynKy (3mounH, nependadenuit cr. 185 KK — kpanixka, Bix npaso-
nopyureHHs, nependaueHoro 4. 3 cr. 51 KYnAIl — npiGHOT kpaixk-
KH), a TaKkoX BiJ CYCHUIPHO HEIIKIJJIMBUX [isiHb (HANpHKIAM,
OCIIKETHUIITBO BiJl XyJiraHCTBA).

Crnoci0 aiit 3HaYHOIO MiporO BU3HAUYa€e (HopMy 1 3MICT AisHHSL, HOTO
IHTEHCHUBHICTh Ta IIKIUTUBICTh. SIK KpUTEpil OLIHKK CycIiIbHOI HeOe-
3MEYHOCTI 1 BUOKPEMJIIOIOTh HOI0 iHIIN HAayKOBI, 30kpema, Cripijo-
HoB JI. I, sikuii iuine mpo Mipy iHTEHCUBHOCTI 3I0YMHHOTO TIOCSITaHHS,
BIJI SIKOT 3QJICKUTHL PO3MIp IIKOJIH, 3aBJIaHO1 31104rHOM [17, ¢. 63].

JJist OLIHKY CYCHiIBHOT HEOE3MEeYHOCTI 3aMaxy Ha 3JI0YMH CIOCiO
BiZlirpae BaxIMBY posib. OCKUTBKH crienn(iKoI0 3aMaxy € BiICYTHICTh
HaCiJIKiB 200 HEBUKOHAHHS BCIX JIisIHb, SIKI CKJIAJIAlOTh 00’ €EKTHBHY
CTOPOHY KOHKPETHOTO 3JI0YMHY, BAKOPHCTAHHS TOTO YH iHILIOTO CHO-
co0y y pa3i BUMHEHHS 3JIOYMHHOIO IMOCSTAHHS MOXE CBIAYUTH IPO
PO3MIp Ta xapakTep THX IIKi[UIMBUX HACTIJKIB, SIKi HE HACTAIIM Yepe3
00CTaBMHH, 110 HE 3aJIEXKAIU BiJ BOJII BHHHOIO.

MoTHB SIK pyIIiifHa CHJIa BYMHKY JFOJWHH JIOIIOMAarae po3KpUTH
IICUXIYHE CTABJIEHHS OCOOU J10 BUNHEHOr0. MOTUBY MOAUISIOTHCSA HA
HU3bKI (KOPUCIHMBHMA, TIOMCTA) Ta TakKi, 110 HE MAIOTh HU3BKOTO Xapa-
Kkrepy (cmiBuyTTs, amicts) [15, c. 43; 4, c. 16]. Hu3bki MmoTuBH €
MOKAa3HUKOM O1ITbII BUCOKOTO PiBHSI CYyCHiTbHOI HE0E3MEeUHOCT.

®dopma Ta crymninb BuHH. CycrinbHa HeOE3MeUHICTb K 00’ €KTHBHUM
BUSIB CYTHOCTI 3aMaxy OOYMOBIIIOETHCS TaKOK (POPMOIO BHHH. Biibir
CYCHITbHO HEOE3MEYHUMY BBAYKAIOTHCS JISTHHS, BANHEH] 3 IPSIMUM YMH-
CJIOM, OCKUTBKH BiH CBITYMThH IIPO HASBHICTH Y OCOOM YITKOTO YSIBICHHS
PO CYCMUIBbHY HEOE3MEYHICTh BUNHIOBAHOTO HEIO JTisIHHS, MepeadayeH-
H 3JIOYMHHUX HACIIAKIB TAKOr0 JISTHHS Ta Oa’KaHHS TX HACTaHHSL.

3 orjsimy Ha Te, O y pa3i BUMHEHHSI 3aMaxy Ha 3JI04WH 00 €K-
THBHAa CTOpOHA He3aBeplleHa (He HACTAalOTh IependayeHi 3aKOHOM
Hacliiku abo He BUMHIOIOTHCS BCi JIISTHHSI) CYTTE€BE 3HAuUCHHS IS
KpUMiHaNi3amii JissHHS Mae came cy0’eKTHBHA cTopoHa. Kpuminaii-
3allis 3aMaxy MOXIJIMBa caMe TOMY, L0 HOro Cy0’€KTHBHa CTOpOHA
MOBHICTIO 3aBepllieHa — ocoda Mae chopMoBaHMI HaMip HA BUMHEHHS
KOHKPETHOro 3710uuHy. lle 00yMORBIIOE 3HAYHUI PiBEHb CYCHUIBHOI
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HeOe3neuHocTi 3amaxy. BiicyTHICTH OpAMOro yMHCITY BHKIIOYA€E
KBauTi(hiKaIliF0 BYNHEHOTO JTISIHHSI SIK 3aMaxy Ha 3JI0YHH.

Hpunyun eionocnoi nowupernocmi Oisuns. CyTHICTH 1BOTO
MPUHIUITY TONATaE BTOMY, IO CYCIIBHO HeOe3MeyHe MisTHHS € pe-
AJIbHO MOXIJIMBHM, TOOTO € MPOSBOM MIEBHUX 3arajbHUX TCHACHIIIN Ta
3aKoHOMIipHOCTEH. BOHO HE € BUMAIKOBUM 1 Ma€ 03HAKy MOBTOPIOBA-
HocTi [12, ¢. 218].

3a pe3ynbraTaMu JOCHIPKCHHS CTATUCTUYHUX JAHUX MOYKHA BiJl-
3HAYUTH TEHJICHIIIIO 3MEHIIECHHS ITUTOMOI BarM 3aMaxiB, 1[0 CBIAYHUTH
PO 3HIKEHHS e()EeKTUBHOCTI COLIAIEHOIO MEXaHI3MYy MPHUITMHEHHS
3JI0YMHHUX Jiid. TOOTO 3JIOYMHIISIM YaCTillIe BJAAETHCS MOBHICTIO pea-
JI3yBaTH CBiM 3y1ounHHUi Hamip. Lli TeHxeHIl cBiyaTh Mpo Te, 1m0
3JI0YMHII CTalOTh OLTBII JKOPCTOKMMH Ta KBami(h)iKOBaHUMH, OLIBII
MiJrOTOBJICHUMHU MaTepiaJIbHO Ta MpogeciitHo.

Tpunyun cnieposmiprocmi NOUMUGHUX MA He2AMUBHUX HACTIOKIG
kpuminanizayii. CyTHICTb 1[bOTO MPHUHITUITY TOJISATa€ B TOMY, 10 BCTa-
HOBJICHHSI KPUMIHAJIBHOT KapaHOCTi MisSTHHS MPUITYCTUMO TiLIBKH TOIi,
KOJIU MTO3UTUBHI Pe3yJIbTaTH 3aCTOCYBAHHS KPUMIHAJILHOTO TIpaBa CyT-
TEBO TIepeOLIBIIATh HEBIIBOPOTHI HEraTHBHI HACTIKA KpUMIHAJI3aI1
[12, c. 220]. /lo HeraTUBHUX HACIIAKIB KpUMiHAITI3aIlil 3aMaxy Ha 3J10-
YUH MOXKHA BIJJHECTH OOMEKEHHsI IpaB BUHHOTO (HAINPUKIa, MaiHO-
BUX Ta OCOOMCTHX), MOpPaJIbHI CTpa)<IaHHS (IOKOPU CyMITiHHS, OCYJ
cycniiberea) [1, ¢. 131]. [Io mMO3UTHBHUX HAJISKATh OOOB’SI3KOBE 3MCH-
HIEHHS TIOKapaHHsS 3a 3aMax Ha 3JI0YMH y TOPIBHSHHI 3 3aKiHYEHUM
3JI0YMHOM, Ju(epeHIiiallis BiMOBIiIaIbHOCTI 3aJIKHO Bijl BULY 3aMa-
Xy, HE3aCTOCYBAHHS JIOBIYHOI'O yB’SI3HEHHS 3a 3aMaX, MOXJIMBICTh JI0-
OpOBUTLHOT BIZIMOBH SIK T1JICTABH 3BUILHEHHS BiJl KPUMIHAIBHOT BifIIO-
BIJAJILHOCTI, & TAaKOX BUIPABJICHHS BUHHOI 0OCOOM, 3amoOiraHHs
BUMHEHHSI 3JI0YMHIB y MaiilOyTHbOMY SIK 0COOOIO, sIKa BUMHMIIA 3aMaXx
Ha 3JI0YMH, TaK 1 IHIIUMH 0CO0aMHU.

Hpunyun kKpuminarbHO-nOITMUYHOT A0eK8AMHOCTT KPUMIHANIZA-
yii. ABTOpU 3amPONOHOBAHOI CHUCTEMHU NPUHIHMIIIB TiIKPECTIOIOTH,
O caMe Il NPUHIMI € HAWBXIUBIIIMM CePeJl COIiaJIbHO-
noniTHUHKX npuHIMIB [12, ¢. 224]. Horo cyrhicTs monsrae B TOMY,
0 1 TpoIleCH KpUMiHami3allii, i IpolecH JeKpUMiHai3allii TOBHHHI
Bi10OpakaTy 3arajibHi HaMpPsSMKH MOJIITUKU y cepi 00poThOHU 3i 3710-
YHHHICTIO B JICpKaBi Ta CBITI.
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Kpuminamizaniss BigoOpakae 00’ €KTHBHI yMOBH CYCHiJIBHOTO
KHUTTS LUIIXOM BCTAHOBJICHHS KapaHOCTI HaWOUIbII HeOe3meuHux
nocsiranb. OnTUMaibHa epEeKTUBHICTh KPUMIHAIBHOTO 3aKOHOIABCT-
Ba MOXKe OYTH JOCATHYTa TUIBKH B TOMY Pa3i, SIKIIO KO>KHA HOro HO-
pMa Oyze BiANOBiaTH MPUHIMIIAM TyMaHi3My, AEMOKpaTH3MY, MPo-
TPECHBHOMY XapaKTepy KpUMIiHAIbHOI TONITHKH JAEPKABH.

HaiiBumumu kaTeropisiMu ComiaabHO-TONITUYHOT OI[IHKYA KOXHOT
npaBoBoi HopMH € monokeHHs Koncrutymii Ykpainu [12, c. 225].
ToMy XapakTepHCTUKY MPHHLIUIY KPUMiHATBHO-TIOJNITHYHOI aJeKBa-
THOCTI KpUMiHami3alii 3amMaxy Ha 3J0YMH BHJAETHCS HEOOXITHUM
posmnouatu 3 aHanizy came HOopM Kouctutymii Ykpainu. OCHOBHUIA
3aKOH 3aKpIIUTIOE Ti MpaBa, SIKi € )KUTTEBO BAYKIIMBUMH Ta COLaIbHO
HEOOXiIHUMHU JIJIsl OKPEMOT JTFOIMHH 1 HOpMaJIbHOTO (DYHKIIIOHYBaHHS
CYCHITBCTBA, ACPIKABH.

Crattsa 3 Konctutynii Ykpainu 3aKpilitoe MOJTOKEHHs], IO JIF0-
JIMHA, 11 )KUTTS 1 3I0pOB’S, YE€CTh 1 TiJHICTh, HEJIOTOPKAHHICTD 1 0e3-
MeKa BU3HAOTHCS B YKpaiHi HAaWBHUIIOK COLIadbHOK HiHHICTIO. OT-
ke, HasIBHICTh 3aKOHOJABCTBA, IO PETYJII0€ HAHBaXKIIMBIII CyCHUTBHI
BiTHOCUHU, 00YMOBJIFOE HEOOXIJHICTh BCTAHOBJICHHS BiIMOBIAAIbHO-
CTi 3a TIOCSITaHHS HA HUX.

Jpyruii, miciast KOHCTUTYLIHHOTO, npuUHYun CoyianbHO-nOMMUYHOT
OYIHKU A0eK8AMHOCMI KPUMIHANI3AYIL 3aMAXy HA 3104UH MICTUTHCS B
HOpMax MDKHAapOAHUX JIOTOBOPIB Ta KOHBEHIIIH, paTn(ikoBaHUX YKpa-
iHoro. Lli HOpMaTHBHI aKTH MICTSATH TIOJIOKEHHS, SIKi BU3HAIOTH 3aMax
Ha 3JI0YMH CYCILIbHO HeOe3neyHnM Ta KapanuM. Tak, KoHBeHIis mpo
norepeKeHHs 3JI0YMHY TeHOIMY Ta TIOKapaHHs 3a HbOTO Bijg 9 rpya-
Ha 1948 p. (myskr d c1. 3), JomatkoBa KoHBeHIIis Mpo CKacyBaHHS
pabcTBa, pabOTOPriBii, IHCTUTYTIB Ta 3BMYAIB, SIKI CXOXKi Ha paOCTBO
Bix 7 BepecHs 1956 p. (4. 1 ct. 3 pozmain 1), Kouseniiist mpo 60poTs0y 3
TOPTIBJICIO JIFOJIBMHU Ta 3 EKCIUTyaTAIli€l0 MPOCTUTYIIII TPETIMU 0COOaMHU
Bizm 21 Gepesns 1950 p. (c1. 3), MixkHapoHA KOHBEHIIIS PO OOPOTHOY i3
3aXOIJIeHHM 3apyuHHKiB 1979 p. (myHKT a 4. 2 ct. 1), KoHBeHuis npo
60poTHOY 3 HE3aKOHHUM 3aXOIUICHHSM MOBITPSHUX CyJIeH B 16 rpya-
Hs 1970 p. (ct. 1), KonBeHuist mpo 60poTs0y 3 HE3aKOHHHMH aKTaMH,
CHpPSAMOBaHUMH TIPOTH OE3IeKH IMBUILHOI aBialii Bim 23 BepecHS
1971 p. (myskt a 4. 2 ct.1), KonBeHmis npo 3ano0iraHHs i moKapaHHs
3JI0YMHIB TPOTH OCI0, SIKi KOPUCTYIOTHCS MDKHAPOJHUM 3aXHUCTOM, Y
TOMY YHWCIi JUIUIOMAaTHYHUX areHTiB Bin 14 rpymus 1973 p. (ct. 2),
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KonBeHIis po ¢i3uvHuil 3aXUCT SIEPHOr0 MaTepiany Bij 3 Oepe3Hs
1980 p. (mynkt f 4. 1 cr.7) €Bponelicbka KOHBeHLis PO OOpPOTHOY 3
Tepopu3MoM Bin 27 ciuns 1977 p. (myHKT f cT.1) MICTSTh TIONOKEHHS,
3TiJIHO 3 SKMMU 3aMax Ha 3JIOUHMH € KapaHuM JisHHsIM [13, ¢. 247—419].

Takum 4MHOM, OYEBHIHO, 110 KpUMiHAII3aIlisl 3aMaxy Ha 3IMOYUH
BIJINIOBIJIAa€ SK JICPKABHIM, TaK 1 MDKHAPOJHIN MOJITHUIN 3aXUCTy Haii-
BRXKJIMBIIINX CYCIUIbHUX BIHOCHH.

I sxIo comianbHi Ta COMIANLHO-TICUXOJIOTIYHI MPUHIMIIK BiJTO-
OpaxaroTh HEOOXITHICTh Ta MOIUILHICTH KpUMIHAMI3AIIl MisSHb, TO
HACTYITHA TPyHa CUCTEMHO-IIPABOBUX MPUHIIMIIIB KpUMiHaTi3aIil SB-
Jisie COOOKO TEBHI MpaBWiia 3MIiHKM 3aKOHOAABCTBA. OTKE, CHCTEMHO-
NMPAaBOBMMH NPUHIUNIAMH KPpUMiHami3amii €:

3aranbHONPaBOBI CHCTEMHI BUMOTM KpHMiHAJi3alii MOJSraloTh B
TOMY, IO HOpMa 3aKOHOJJABCTBA MPO KPUMIiHAJIBHY BiIOBIIAIBHICTD 32
CBOIM 3MicTOM Ta ()OPMOO TMOBMHHA BiJITIOBIIATH 3arajbHUM MPHHITU-
maM BCi€l CHCTEMH MpaBa Ta HE CYINEPEUHTH XOAHOMY 3 HHUX [12,
c.228]. Le mpaBwio kpuMmiHamizamii (ZeKpuUMiHai3amii) 3HAXOIUTh
CBOE BHPaXXEHHsI Y HACTYIIHUX MPHUHIMIAX: &) IPUHIUI KOHCTUTYIIiH-
HOI aJICKBATHOCTI MOJISITAa€ y BIAMOBIHOCTI HOPMH 3aKOHOJABCTBA TIPO
KpUMIHAIBHY BiANIOBIAAIBHICTD 3arajJbHUM MPHUHIMIAM TpaBa (MPHUH-
[UNaM T'yMaHi3My, CIpaBeJIMBOCTi, PIBHOIIPABHOCTI TPOMA/ISTH, €IHOC-
Ti paB Ta 00OB’3KIB TpoMaasH Ta iH.) [12, ¢. 229]; 6) npuHUIMT cuc-
TEMHO-IIPaBOBOI HECYEPEWIMBOCTI KpuMiHai3amii (AeKpuMiHai3ailii)
KOHKPETHOT'O AiSHHS TOJISrac B 3°ACyBaHHI HECYIIEPEWIMBOCTI HOPMH,
IO KPUMIHATI3YEThCS (IEKpUMIHATI3Y€EThCs), ICHYIOUMM HOpMaM iH-
WX ray3eil npasa; B) MPUHINI MDKHAPOAHO-MPABOBOI HEOOX1IHOCTI
Ta JOMyCTUMOCT] KpUMiHaIi3allii pO3KpUBA€EThCS B 3°sICyBaHHI HeCyIle-
PEWIMBOCTI HOPMH, L0 KPUMIHANIZY€eTbCsl (IEKpUMIHAI3YEThCA), ic-
HYIOUMM HOpMaM MIDKHapOJHUX 3000B’13aHb Y 00pOTHOi 31 30UMHHIC-
TIO; T)NPHUHIMII TPOIECYATbHOI 3IMCHEHHOCTI TepeCyiyBaHHs
O3Hauae Te, IO JI0 YXBAJIEHHS PIICHHA MPO KPUMIiHAI3AI[I0 MisHHS
HEeoOXiJIHO YiTKO 3’sICyBaTH 3aKOHHICTh Ta JOCTaTHICTh 3aC00iB J0Ka3y-
BaHHS BYMHEHHS I[bOT'0 3JIOUMHY Ta OIIHUTH TOTCHI[IIHY MOMXJIUBICTh
PO3KPUTTS CYCIUILHO HEOC3MEUHUX JTisSHb, 1110 KPUMIHAITI3YFOTHCSL.

KpuminanbHo-npaBoBi cHcTeMHI NPHHOMNU KpHUMiHAJTI3a-
uii — e Ti 0OMeXeHHs, sIKi ICHYIOTh Y UNHHIH CUCTEeM1 KpHUMiHAIbHO-
rO 3aKOHOJABCTBA IOJO BKIIIOYEHHS (BUKIIIOUEHHS) 3 Hel MEBHHUX
enemeHTiB [12, c¢. 235]. TakuMu NpPUHIMIIAMHE €: a) IPUHIMIT BiICYT-
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HOCTI MPOTajiMH y 3aKOHI Ta HEHAJJTUIIKOBOCTI 3a00pOH MOJSrae B
TOMY, MO0 KpUMiHami3alis (IeKpuMiHali3amis) cyclnijibHO HeOe3me-
YHOTO AISHHS HE CTBOpWJIA NPOTATMHM B TMpaBl 4K KOMi3ii HOpM;
0) IpUHIKI BU3HAYEHOCTI Ta €JHOCTI TEPMIHOJIOTI] O3HAYa€E Te, 110
KpHMiHaTi3alisl TOBUHHA 3/1IHCHIOBATHCS Y BU3HAYEHHX, 3 TOUYKH 30-
Py MOBH 3aKoHY, TepMiHax [12, c. 238]; B) NIpUHIUI MOBHOTH CKJIaTy
PO3KpHUBAEThCS 4epe3 BKa3iBKy B 3aKOHI Ha BCI 00 €KTHBHI Ta
Cy0’€KTUBHI O3HAKH CYCIUILHO HEOE3MEYHOro JisSHHS, 10 KPUMiHa-
J3y€ThCA, a CTOCOBHO 3aMaxy Ha 3JIOYHMH IIle i BKa3iBKy Ha He3aBep-
HICHICTh 00’€KTHBHOI CTOPOHM; T') IPUHIIMI CHIBPO3MIPHOCTI CaHKIIii
Ta eKOHOMIi perpecii o3Hauae BIIMOBIAHICTh MOKapaHHS CYCHUIbHIN
He0e3MeuHOoCT] iTHHSI, 0 KPUMIHATI3YEThCS.

BucHoBku. TakuM 4MHOM, ITpOaHAJI3yBaBIIKM 32 O0PaHOK CHUC-
TEMOIO NpUHIMITIB [12] micTaBu KpUMiHaTi3allii 3aMaxy Ha 3JI0YHH,
BHJIAETHCS MOMKJIMBHMM JIIHTH BHCHOBKY, [0 TaKa KpUMiHai3allis 3a-
Maxy Ha 3JIOUMH € HeoOXiqHOW Ta BumnpaBmaHow. Hacammepen, ie
00YMOBJIEHO THM, LIO 3aMaxX Ha 3JIOYMH € JiSHHSM, SIKEe MocsArae Ha
HaWBaXUIMBIII CYCHUIbHI BIIHOCHHH, I[IHHICTh SIKHX BU3HAETHCS SIK
HaI[IOHAJLHIUM 3aKOHOJIABCTBOM, 30KpeMa, KoHctutyiiero Ykpainuy,
TaK i HOpMaMH MDKHApOAHOro mpasa. [lo-mpyre, xoua piBeHb CyC-
MiTbHOI HEOE3MEeYHOCTI 3aMaxy € HIDKYMM, HDK 3aKiHYEHOrO 3JI0YH-
HY, MIPOTE HASBHICTH MOBHICTIO COPMOBAHOI Cy0’€KTHBHOI CTOPOHH
(y BUIIIAI IPAMOr0 YMHUCITy Ta BU3HAYEHOI METH) CBIUUTH MPO BU-
COKY IHTEHCHBHICTh Ta WIKI[UIMBICTh 3aMaxy. Y 0aratbox HOpMax
MDKHapOAHOI'0 TpaBa TaKOX IJKPECIIOEThCA CyCHiibHA Hebe3mned-
HICTb 3aMaxy Ta 00yMOBIIOETBCSI HEOOXiMHICT #oro xapanocTi. 1o
XK CTOCYEThCS IMPaBHJ 3MiHM 3aKOHOAABCTBA Yy pa3l KpUMiHami3amii
3aMaxy, TO TyT HEOOXiHO MiJKPECINUTH, 110 BKIIOYEHHS 3aMaxy J0
HOPM 3aKOHO/IaBCTBa MPO KPUMIHAJIbHY BiJIOBIIANBHICT Ta 3aKpil-
JIEHHS1 OO0 KapaHOCTi MOBHICTIO BiAMOBiga€ HOPMaM Ta MPUHIMIIAM
SK KPUMIHAJIBHOTO TpaBa, TaK i CyMDKHHUX ray3ed (KOHCTUTYIiiHO-
T'0, MDKHApOAHOTO).
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TI'opHocraii A. B.

COIUAJIBHAS OBYCJIOBJIEHHOCTD
KPUMUWHAJIM3ALIUU NOKYIIEHUSA
HA IMPECTYIIJIEHUE

B cmamve uznooicenvi pes3yiomamsl IMNUPUHLECKO2O uccnedo8arnust 0cobeHHoC-
metl NOKYWEeRUs HA npecmynjilerhue KaKk coyuailbHo oéycxzoezzennozo sA6NIeHUsl, Komo-
poe umeem ceou cneuucj)uuec;(ue xXapakmepucmuku, cobcmeenmvle 3AKOHOMepHOoCcmu
pazeumusi U Mexanusmbl 6030¢elicmeus Ha coyuabrbvle YCIlOBUS. ﬂoxaaano, umo
OmeemcmeeHHoOCmsb 3d NOKYUWerue Ha npecmynjienue cesia3ana ¢ docmudicenuem yenu
HAKA3AHUA, a maxkaHce A61emci COyuailbHO 05yCJ106JZeHHOZZ.

Knrouesvie cnosa: NOKyuienHue Ha npecmynjienue, )20/106HAs OMEemCmeeH-
HOCHb, KPpUMUHAIU3AYUS, COUUAIbHAA 05yCJ106fleHHOcmb.

Gornostay A. V.

SOCIAL CONDITIONS FOR CRIMINALIZING ATTEMPTS
TO COMMIT A CRIME

The article presents the results of an empirical research of the specifics of
attempted to commit a crime as a socially conditioned phenomenon, which has its
own specific characteristics, its own patterns of development, and mechanisms for
influencing social conditions. It is proved that the responsibility for attempting to
commit a crime is also socially conditioned and is connected with the achievement of
the goal of punishment.

Thus, after analyzing, according to chosen system of principles the grounds for
criminalizing an attempt to commit a crime, it seems possible to conclude that such
criminalization is necessary and justified. First of all, this is due to the fact that an
attempt to commit an offense is an act that infringes on the most important social
relations, the value of which is recognized as National Law, in particular, the Consti-
tution of Ukraine, and the norms of International Law. Secondly, although the level
of insolvency of an attempt is lower than the finished crime, the presence of a fully
formed subjective side (in the sense of direct intent and a certain purpose) indicates a
high intensity and harmfulness of an attempt.

Key words: Attempt to commit a crime, criminal responsibility, criminalization,
social conditioning, the goal of punishment
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VIIK 343
Koctposa M. b.,
KaHIU/IAT FOPUANYECKUX HayK, OIEHT, mpodeccop
WHcTuTyTa npaBa Balikupckoro rocy1apCTBEHHOTO YHHBEPCHUTETA,
r. Yoa, Poccus

HEKOTOPBIE HAITPABJIEHHSI COBEPIIEHCTBOBAHMUSA
SI3LIKOBOM ®OPMBbI POCCUIICKOI'O YT'OJIOBHOT'O
3AKOHA C YYETOM YKPAUHCKOI'O OIIBITA

Paccemompensl ucxoouvle meopemuyeckue NOL0NMCeHUs. O GIUSHUU A3bIKOBOU
hopmul yeonognoeo 3akouma Ha e2o 3phexmugHocms, 00KA3AHA OONYCMUMOCHb U
YenecooOpPAsHOCHIL UCNONB308AHUSL NOZUMUBHO20 3aPYOENHCHO20 onblma Ol cogep-
WEHCMBOBAHUSL A3bIKOBO2O GbIPANCEHUS. HOPMAMUBHBIX NPEONUCAHUL POCCULICKO20
VK. Ha ocnose ananusza YK Ykpaurvl 6vis6n1eno psd yOauHvlx 3aKOHOMEOPYECKUX
PpeweHutl 8 Yacmu npUOAHUs. MOYHOCMU U SCHOCIIU S3bIKA Y20NI0BHO20 3AKOHA, 000C-
HOBAHO, YMO YKPAUHCKULL ONBIM 8 MO YACHU 3ACTYHCUBAEN NPUCIATILHO20 BHUMA-
HUSL POCCUTICKO20 3aKOHOOAMENS.

Knrouesvie cnoea. Y20106Hblil 3aK0H, A3bIK Y20IL08HO20 30KOHA, CPAGHUMENbHOE
yeonogroe npago, YK Poccuiickoti @edepayuu, YK Yrpaunor.

IHocTranoBka mpodaembl. Kaxoe rocynapcTBo Kak CyBEpeHHBIH
CYOBEKT MEKIYHApOIHOIO IpaBa CBOOOJAHO B BBIOOPE YrOJOBHO-
MPABOBBIX CPEACTB OOPHOBI C MPECTYMHOCTHIO M MX YCTAHOBJICHUU B
HallMOHAJIBHBIX YTOJIOBHBIX 3aKOHaX. BmecTe ¢ TeM, MOCKOJIBKY Ipec-
TYITHOCTh B HACTOSILIEE BpPEMS HOCUT TPaHCHAIMOHAJIBHBIN IJIaHe-
TApHBII XapakTep, YHHUBEpCAIM3AalMs HaUMOHAJIbHBIX YIOJIOBHO-
MPaBOBBIX CHUCTEM SIBIISIETCS HACYIIHOM MOTPEOHOCTHIO COBPEMEHHOTO
nepuozaa. B cBs3u ¢ 3TUM aKTyaJlbHbIM HaIPaBIEHUEM COBPEMEHHOIO
CPaBHUTEIBHOTO YTOJIOBHOTO IIpaBa sIBJISIETCS M3Y4YeHHE 3apyOeKHOrO
OIbITA, OII€CHKA Ha €ro OCHOBE HAIIMOHAJILHOI'O YT'OJIOBHOI'O 3aKOHO/Ja-
TeIbCTBA, YTO, B YACTHOCTH, ITO3BOJISIET BBIIBUTH HAaNOOJIEe ONTHMAITb-
HbI€ MOJENIHU YTr'OJIOBHO-IIPABOBOI'O PErYIUPOBAHUS U OIPEACIUTH Ha-
MpaBJIE€HUS BO3MOXKXHOW PELENUY HOPM HHOCTPAHHOI'O YT'OJIOBHOI'O
npasa u (W1K) 3aJ0)KEHHBIX B HEM MPaBOBBIX uje. B Hacrosieit my0-
JIUKAIIMA O0paTHMCSl K YKPaWHCKOMY OIIBITY MpHJaHUs (HOPMaTbHOM
OIIPEAEIECHHOCTA YI'OJIOBHO-IIPABOBBIM MPEANUCAHUSIM, IIPUTOTHOMY,
Kak IMPEeNCTaBIIIEeTC, Ul 3aMMCTBOBaHUA B Poccuu.

Leabo cTaTby sBISETCS ySACHEHHE BIHSIHUS S3BIKOBOH (POPMBI
YIr'OJIOBHOI'O 3aKOHa Ha €ro Sq)q)eKTI/IBHOCTb 1 UCCIIEAOBAHUEC LICIICCO-
00pa3HOCTH WCIONB30BAaHUS MO3UTUBHOTO 3apyOEKHOTO OMbITa IS
COBEPIICHCTBOBAHUS A3LIKOBOI'O BBLIPAXKEHUSI HOPMATUBHBIX IIPEAIIH-
caHmii poccuiickoro YK.
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AHanu3 HAYYHOH JMTepaTypsl JacT OCHOBaHHE YTBEP)KAATh,
YTO BOMPOCAM HCCIIEAOBaHMs YTOJIOBHOI'O 3aKOHA, ero 3((eKTUBHO-
CTH OBUIO YZENEeHO N0CTaTouyHO BHUMaHWs. OHM OBUIM TPEAMETOM
yroJOBHO-TIPaBOBOTO aHanmu3a B paborax AnekceeBa C. C., babae-
Ba B. K., baxanosa M. 1., baynuna FO. B., Kyapsasnesa B. H., Kys-
HeroBoil H. @., YydaeBa A. 1. u npyrux.

N3no:xkenue marepuana mcciaenoBanus. Haunem c Toro, 4rto
moboe HOPMATHBHOE MPaBOBOE MpeANHCcaHUEe OOBEKTHBHPYETCS B
TEKCTE 3aKOHA WJIM WHOTO HOPMAaTHUBHOTO MPaBOBOTO aKTa B S3BIKO-
BOii (hopMe, COOTBETCTBEHHO, YT'OJIOBHO-TIPABOBEIC IPEMHCAHHMS, KaK
Pa3HOBUIHOCTH HOPMATHBHBIX MPABOBBIX MPEANHCAHUNA, 00bEKTHBH-
PYIOTCSI BOBHE MOCPEACTBOM SI3BIKOBBIX CPEJCTB, MPHUCYIINX €CTECT-
BEHHOMY s13bIKY (11 Poccun — pycckomy, it YKpauHbI — YKpanHC-
KOMY), HCHOJB3YEMBIX C YYETOM >KaHPOBOW MPHHAIUICKHOCTH W
CTUJIEBBIX OCOOEHHOCTEW YroJOBHOTO 3aKOHA. TOYHOCTH U SICHOCTb
SI3bIKa YTOJIOBHOT'O 3aKOHA, B COBOKYITHOCTH C JIOTHYECKOM, Tpaduye-
CKOW W CTHJIMCTHYECKOH OCHOBaMH TEKCTa YrOJIOBHOTO 3aKOHA, SIBJISI-
ercsi MPEeNNOoChUIKOW eIMHOOOpPa3HOTO YSCHEHWS M TPaBUIBHOTO
MPUMEHEHHS YT OJIOBHO-TIPABOBBIX HOPM, (POPMUPOBAHHS €ANHOOOPA-
3HOW Cy/IeOHOM M MHOI MPaBONMPUMEHUTENBHON MPAKTHKH IO YToJo-
BHBIM JleflaM U, KaK CJIEACTBUE, — MO3UTUBHOTO BO3ACHCTBUS Ha Tpe-
CTYIHOCTh. D(PPEKTUBHOCTh YrOJIOBHOI'O 3aKOHA, KaK YXKE JIaBHO
JIOKa3aHO, 3aBUCHUT, B TOM YHCIIE, OT TOYHOCTH U SICHOCTH SI3BIKOBOT'O
BBIPAKEHMSI €r0 HOPM M HOPMAaTUBHBIX npennucanuii [1; 2]. [Iporu-
BOIIOJIO’KHBIE CBOIMCTBA sI3bIKa YTOJIOBHOTO 3aKOHA, COOTBETCTBEHHO,
MOPOXKIAIOT HECTAOMIILHOCTh U IPOTHBOPEUUBOCTh CYAEOHON 1 WHON
MPaBONPUMEHUTENBHON TPAKTUKH, 3aTPYIHSIOT pealn3aluio oTpa-
CIIEBBIX (YHKIUIA, COBOKYIMHOCTh KOTOPBIX OMNpeaensieT (yHKIHO-
HaJbHOE TpEeAHa3HaYCHUE YrOJIOBHOTO MpaBa — MPOTHBOACHCTBHE
MPECTYIHOCTH.

Mexay TeM AE€TalbHBIA aHaIU3 TEKCTa YTOJOBHOro kKoaekca PdD
1996 roga [3] (manee — YK P®), nzyuenne AMHAMUKH M CTPYKTYPHI
MPaBOMPUMEHUTENIBHBIX OMIMOOK, 8 TAKKe HAYYHBIX JHUCKYCCHH O CO-
Jep>KaHWU TPAKTUYECKH KaXKJIOr0 YTOJIOBHO-TIPABOBOTO MPEAITUCAHHUS
MO3BOJISIET KOHCTATUPOBATh, YTO HJICalbHAs MOJENb S3bIKa POCCHA-
CKOT'0 YTOJIOBHOI'O 3aKOHa IOKa Jlajieka OT peaibHOCTU. B wacTtHOCTH,
MOJKHO yKa3aTh Ha ucnosibs3oBanrue B YK P® MHOXecTBa TEpMUHOB, He
00NaIaloIMX TaKMMH HEOOXOJMMBIMH TPH3HAKAMHU, KaK HaJH4dHe
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CTPOro (PMKCUPOBAHHOTO CONEpIKaHHS W JIeTaTbHOW Je)UHUIMH, YTO
BBIHYX/Ia€T MIPaBONPUMEHUTENEH UCKATh aBTOPUTETHBIE OPUEHTHPHI B
WX OINpeAeNeHHH, o0pamasch K NpaBOpa3bsSCHUTEIBHOW MpPAKTHKE
Koncrurtyimonnoro u BepxoBHoro cynoB P®, k cyneOnoMy mperie-
JEHTY MO0 K JOKTPHHE YroJIOBHOro mpasa. Ha atom done Yroios-
HbIii kosteke Ykpaunsl 2001 rona [4] (manee — YK Ykpaunsbi) sBisiercs
ropaszzio Oosee «aeduHUPOBaHHBIMY, YeM YK P®, Bkirouast 3akoHO1a-
TENbHBIE OIpENeNeHNs psijla OCHOBOIOJATaloNX OTpacieBbIX MOHS-
THI — «CyOBEKT MPECTYIUICHHU», «CIEUUANbHBIN CyOBeKT MpecTyIie-
Hus» (4. 1 u 2 cr. 18), «BMensieMoctb» (4. 1 cT. 19), «BuHa» (cT. 23).
Nmeercs takke B YK YKpanHbl 3HaUMTENbHOE KOIMYECTBO 3aKOHO/1A-
TENBHBIX ONpeeTIeHUI CIIOKHBIX ISl YSICHEHUS TIOHATHI Oolee yacT-
HOTO Xapakrepa, K MpHUMEpY, «MaJO3HAuYMTENbHOCTh AESHUS» (4. 2
cr. 11), «mpectymieHue, COBEPIIEHHOE HA TEPPUTOPHUM Y KPaWHbBI»
(4. 2 c1. 6), «usieecs: mpectyruieHue» (4. 2 cr. 32), «Heo0xoaumas
obopoHay (4. 1 ct. 36), «mHUMas obopoHay (4. 1 cT. 37). Jedunummu
MEePEYNCICHHBIX MOHATUH (332 MCKIIOYEHHEM «IIPECTYTJIEHHE, COBEp-
HIEHHOE Ha TEPPUTOPUI») HEOOXOAMMBI, KaK IyMaeTcs, U B POCCHH-
ckoM YK. OHM — B CHITy OCHOBOIIOJIararomiero 0TpacieBoro 3Ha4YeHus
(«cyOBEKT TMpecTYIUIEHHUS», «BMEHSEMOCThY, «BHHA»), APYTHE — IS
repexosia OT «IaTeHTHOro» HopMoTBopuecTBa Ilnenyma BepxoBHoro
Cyma P® k nerutumMHOMYy ayTeHTHYECKOMY («MHHMas 0OOpOHa,
«tneecs: («mIpojombkaeMoe») mpectymienney). Ho camoe riaBHoe
WX TpeAHa3HavYeHNe — MparMaTHYeckoe, YTO MOXKHO MPOUILTIOCTPUPO-
BaTh Ha PSJE MPHUMEPOB.

Ilpumep nepswiti. B Poccun nmoHATHE «IIpoJ0HKaeMoe MpecTyI-
neHne» (M, COOTBETCTBEHHO, €ro OMpe/elIeHNe) He SBJIAETCS 3aKOHO-
JaTellbHbIM, OHO BBIPA0OTaHO HA YPOBHE JOKTPHHBI YTOJIOBHOTO Mpa-
Ba U MIpaBOpa3bACHUTENbHON MpakTHKH [lnenymoB Bepxosnoro Cyna
CCCP u P®. Iloatomy poccuiickue Cyabl, KBATU(HUIHUPYS COAECTHHOE
KaK MPOJ0DKAaeMoe mpecTyruieHue (inbo Hao0OpoT, MpU3HABAs He-
BO3MOXKHOM TaKyr KBaJM(ukaiuio), cceiiatorcs He Ha YK P®D, a Ha
npaBoByio nozutuio [Ineayma Bepxosroro Cyna P®. Tak, usmenss
cocTosiBIIMECs B oTHolIeHun Masypa P.I1. cyneOHbIe pemieHus U me-
pekBanuuImpys ero aercreus ¢ 4. 1 ¢r. 161, 4. 1 ¢t. 161 YK PO Ha
4. 1 ct. 161 YK PO, mockoiabKy OHHU HOCHIJIM OJJHOTHITHBIA XapakTep,
OCYILECTBIISITUCH B OJIHOM MECT€, B OJHO BpeMS M B OTHOIIEHUU
HMMYIIECTBA, MPHUHAJUISKABIIEr0 OJHOMY IOTeprieBlIeMy, Bepxos-
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Hbe1l Cyn PO motuBrpoBan 3T1o cienyoumm: «CoriacHo MpaBoBOM
nosuninu BepxoBHoro Cyga P®D, oT COBOKYNMHOCTH MIPECTYILICHUIA
clIeflyeT OTJInYaTh MPOAOIIKAEMOEe XUIIIeHNE, COCTOosIIee U3 psijia To-
XKJIECTBEHHBIX MPECTYIHBIX JCHCTBUH, COBEPIIAEMBIX ITyTEM H3bSITUS
9y>KOT0 UMYIIECTBA U3 OJHOTO M TOTO K€ HCTOYHHKA, 00bEANHEHHBIX
€IMHBIM YMBICIIOM M COCTAaBJIIONINX B CBOCH COBOKYMHOCTH €IUHOE
npectymienue (. 16 Iloctanosnenus [Inenyma ot 27.12.2002 Ne 29
(pen. ot 23.12.2010) "O cyneOHOI mpakTHKE 110 JeIaM O Kpaxe, rpa-
O0exe u pa3doe")» [S]. 3amerum, UTO Takas CUTyaIus SBJISCTCS HEIO-
MYCTUMOW C TIO3UIMH NMPUHIMIA 32aKOHHOCTH, 3aKPEIIEHHOTO B CT. 3
VK P®. U ee BronHe MOKHO ObIIO OBI M30€KaTh, MMES 3aKOHO/A-
TENbHYI0 NePUHHUINIO MOHATHS «IPOAOKAEMOE MPECTYIICHHE» —
aHaJiora yKpamHCKOTO «UIALIET0Cs MPECTYIUICHH», KOTOPOe oIpe-
nensercst B 4. 2 cT. 32 YK YkpanHbl Kak «COCTOSIIEe U3 JIBYX WIH
Oonee TOXIECTBEHHBIX ACSHUH, OObEAWHEHHBIX EIWHBIM TPECTYII-
HBIM YMBICJIOM», 37€Ch )K€ 3aKPEeIlIeHO, YTO MPH 3TOM MOBTOPHOCTH
HPECTYILIIEHUN OTCYTCTBYET.

Ipumep smopoii. Taxxke B poccuiickom YK oTcyTcTBYeT moHsATHE
«MHHMasi 00OpoHa» (WM, COOTBETCTBEHHO, €ro OINpe/cieHHe) U He
UMeeTcss HUKaKUX MpaBH, HA OCHOBE KOTOPBHIX JOJDKHA OCYILIECTB-
JISITHCSL YTOJIOBHO-TIPAaBOBas OLIEHKA JCHCTBHI «MHUMO OOOpOHSIOLIE-
rocsi». B To ke Bpems Bc€ 310 copepxkutcs B m. 16 IlocranoBnenus
[Mnenyma BepxoBuoro Cyma P® or 27 cenrsiops 2012 r. Ne 19 «O
MPUMEHEHNN CyJaMH 3aKOHOJAATENhCTBA O HEOOXOAMMOH 00OpOHE H
MPUYMHEHUH Bpeda NpH 3aJiep>KaHuu JIMIA, COBEPIIHBIIETO MPECTYII-
JIEHWE», U CyJbl B CBOMX PEIICHHSAX CCHUIAIOTCS Ha Hero, a He Ha YK
P®. Tak, cyn kBamuduumposan aeficteus Meapenesa mo 4. 1 cT. 118
YK PO kak npuurHEHHE TSKKOTO Bpeaa 30POBBIO IO HEOCTOPOXKHO-
CTH, yKa3aB: «... IPUYMHEHHE TSHKKOrO Bpeaa 3740poBbio [loTeprieB-
muii Ne 1 OBIII0 COBEPIIEHO. .. B CUTYallMH «MHUMOI» 000pOHEI. .. [1o
MHEHUIO Cy/Ia... ObUIH OmpeeseHHbIe OCHOBAHUS ISl 3a0ITyK/ICHUS B
HAJTMYMH peajbHOr0 OOMIECTBEHHO OMAcHOro mocsrateibcTBa. OfHa-
KO... JaHHbIC OCHOBAaHUSI HEJIb3s IPU3HATH JOCTATOUYHBIMU /IS BBIBOJA
0 HaJIMYMU PEATHHOrO OOIIECTBEHHO OMACHOTO MOCSATaTeNnbCTBa, B
CBSI3M C 4eM coriacHo a03amy 3 mynkra 16 Iloctanosienus ITnenyma
BepxoBuoro Cyna PO «O mpuMeHEeHUHN CyJaMH 3aKOHOJATEbCTBA O
HeoOX0oIuMOH 000pOHE M IPUYMHEHUH BpeAa NpH 3aJepKaHuy JIHIa,
COBEPIIMBIIETO MPECTYIICHUE» ero JeHCTBUS CIeAyeT KBanu(UIUpo-
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BaTh KaK COBEpIIEHHBIE MO HEocTOpokHOCTH» [6]. Bepxosueli Cya
P® cormacmiics ¢ nmaHHOM KBanMduKaluer, 4To OOOCHOBAHO Tak:
«...MezBenes... He 0OCO3HABAI, YTO peajbHOE OOLIECTBEHHO OIMACHOE
MOCSATATENBCTBO HA HETO... OTCYTCTBOBAIO M JIMIIb OIIMOOYHO B CUITY
CITOKMBIICHCS CUTYAINH. . . TIPETIONIArall HaJJM9ue TAKOro MOCSTaTeN b
CTBa, €ro JISUCTBUSA CyJl PacleHII Kak MHUMYI0 060poHy. 1o cmbicy
3aKOHA, €CITM MPH MHUMOM 0OOpOHE JIMII0, IPHUYHHSIONIEE BPEl MHU-
MOMY TIOCSITaTelio, He CO3HABAJIO, HO MO0 00CTOATENBCTBAM JIENa JI0J-
HO OBUIO U MOTJIO OCO3HaBaTh OTCYTCTBHE PEalbHOTO OOIIECTBEHHO
OIACHOI'0 TOCSTATENbCTBa, OTBETCTBEHHOCTh 32 MPUYWHEHHBIH Bpen
HaCTymnaeT Kak 3a HeOCTOpokHoe mpectyiuienue. [Ipu Takux obcTos-
TEJIbCTBAX YTOJIOBHBIN 3aKOH IPH KBaJM(pUKAIMU JIeicTBUi Mesene-
Ba BC. mo u. 1 cr1. 118 YK P® cynom npumenen npasuisHO» [7]. U
9Ta CUTYyalusl SIBISICTCSI HEAOMYCTUMOH C MO3WLIUM MPUHIUIIA 3aKOH-
HOCTH, U €€ TOXE BIIOJIHE MOXKHO ObUIO ObI M30€XaTh, UMeST 3aKOHO1a-
TENBHYIO AeDUHULMIO TOHATHS «MHHMAsi 000OPOHA» U YCTaHOBJICHHEIE
Ha 3aKOHO/IATEIFHOM YPOBHE MPaBUJa €€ YTOJIOBHO-TIPAaBOBO OLIEHKH,
paccuMTaHHBIC HA Pa3HBIE CUTYyaIlMH, Kak 3To cienaHo B cT. 37 YK
YKpauHbL

Ipumep mpemuii. Cornacuo 4. 2 ct. 14 poccuiickoro YK He sB-
JsieTcsl pecTyIUIeHneM JelicTBre (Oe3aeiicTBue), XoTs GpopmMasibHO 1
cofiepikaliee TPU3HAKKH KaKOro-TUOO JesHUs, NPeIyCMOTPEHHOTO
YK PO, HO B crly Mai03HauYMTEIBHOCTH HE MPEACTaBIIsIoNIee 00mie-
CTBEHHOH omacHOCTU. C TOYKH 3PEHHs] TOYHOCTH U SICHOCTU SI3BIKO-
BOTO BBIPAKEHHUSI JTAHHOTO HOPMATHBHOTO TMPENNUCAHUS B HEM HE
XBaTaeT YTOYHEHUS, MOJA00HOro umerwmemycs B 4. 2 ¢r. 11 YK Vk-
PauHBbI, — COEPIKATEILHOT'O OMUCAHHS MATO3HAYNTEIbHOCTH JSSTHHS:
«... TO €cTh HE MPUYMHWIO U HE MOTJIO MPUYMHHUTH CYIECTBEHHOTO
Bpena (U3MUECKOMY JINOO FOPUIMYECKOMY JIMIY, OOIIECTBY WM T'O-
cyaapctBy». Cienyer OTMETUTh, YTO MepBOHAYANbHAS pelaKuus 4. 2
cT. 14 YK P® Toe packpriBasia MOHIATHE MaJIO3HAYUTENBHOCTH JIesi-
HUS, KaK «He NpUYUHUGULE20 8pedd U He CO30a8Uiec0 yepo3bl Npuii-
Henus epeda IuyHOCMU, obuecmgy uau cocyoapcmeyy». Ho Dene-
panmbHBIM 3aKOHOM OT 25 wuioHsa 1998 . Ne 92-®3 BrigeneHHBIE
KypCHBOM CJIOBa OBLIM MCKJIFOUEHBI, YTO MPUBEIIO K TIOTEPE OPUEHTH-
poB [t npakTukK. K npumepy, npu pactpare I'. 1eHeKHBIX CpeCcTB
MVII «A.» B cymme 2 000 py6uteit [8], a mpu pactpate M.M. neHex-
HBIX CPEICTB MYHWIMIAJIBHOTO Ka3eHHOTo 00Ie00pa3oBaTebHOTO
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yupexaenus B cymme 1 500 py6ueit [9] comessHHOE B 000HX citydasx
ObUTO KBaM(UIpoBaHo 10 4. 3 ¢T. 160 YK P® kak xuieHune 4yxo-
ro UMYIIECTBa, BBEPEHHOI'O0 BUHOBHOMY, C HCIOJIb30BAaHHEM CBOETO
CIIy’)KEOHOT0 ToJIoKeHHus. B mocienyromeM 00a cyeOHbIX perieHus
ObLTH OTMEHEHBI C TpeKpalleHueM MPOU3BOJACTBA IO JeNy Ha OCHO-
Banuu 1. 2 4. 1 ct. 24 YIIK P® 3a orcyTcTBUEM B JEIHHUH COCTaBa
MPECTYIUICHHsI C PU3HAHUEM 3a OCYK/ICHHBIMH TIpaBa Ha peaOuiiu-
TalLMIO, TIPY 3TOM BBILIECTOSIINE CY/bl MOTHBHPOBAJI CBOU PELIEHUS
CIICIYIONIMM: «... HEOOJBIIOH 00beM MaTepuaibHOro yiepba, OT-
CYTCTBHME B MaTepuajax Jiena J0Ka3aTelbCTB, MOJITBEPKIAIOIINX
MpUYMHEHHE AEUCTBUAMHU ['. CYIIECTBEHHOrO Bpena MpeanpUsTHIO
MVII «A.», HE TIO3BOJISIIOT CAeaTh OJHO3HAYHBIH BBIBOM O JOCTATO-
YHOH OOIIECTBEHHOW OMACHOCTU JelcTBHMM [. Js mMpuU3HAHUSA HX
MPECTYMJIEHNEM, a CBHUAETENBCTBYIOT O MaJlO3HAYMUTEIBHOCTU Jed-
HUs» [8]; «...1I0 CMBICITY 3aKOHA JiesHUE, (hOPMAJIBHO MOJMAJAONICEe
MOJT MPU3HAKK TOTO WJIM MHOTO BUJAA NMPECTYIUIEHUS, JOJKHO IMpes-
CTaBJIATH COOOM JIOCTATOUHYIO CTEICHb OOINECTBEHHOW OMAaCHOCTH,
KOTOpasi CBUJCTENBCTBYET O CIIOCOOHOCTH JIESIHUS TIPUYUHHTD CyIIe-
CTBEHHBIH Bpel OOLIECTBEHHBIM OTHOLIEHUIM. DaKkTH4YecKre 00CTos-
TENBCTBA CoBeplIeHHOro M.M. nestHus 1 HeOoJbIol 00beM MaTepH-
aNbHOrO yiiepOa He MO3BOJSIOT caeNaTh OHO3HAYHBINA BBIBOI O TOM,
4yT0 comesHHoe M.M. obiamaer mpu3HaKaMHu JOCTaTOYHOH OOIIECT-
BEHHOI OMacHOCTH, KOTOpasi Obl MO3BOJIHIIA TPU3HATH COAEIHHOE UM
npectyniaeHuem» [9].

[TomMmumo oTMeueHHOM BhIlIE OoJiee OCHOBATEIBHOW Je(UHUTHB-
HoctH B YK YKpauHbl, MOXKHO OOHApYKUTh U Oojiee ynadHsle, Mo cpa-
BHeHHIO ¢ YK P®, dhopmymupoBKr yroaoBHO-IIPaBOBBIX MpennHca-
Huid. He nmes BO3MOKHOCTM MX MOJHOTO OCBEIIEHHS, B KAauecTBE
WJUTIOCTPATUBHBIX IPUMEPOB OCTAHOBUMCS TOJILKO Ha JIBYX U3 HUX.

Tak, 4. 3 ct. 28 YK VYkpaunsl npenycmorpeno: «lIpecrymienue
IIPU3HAETCSA COBEPIIECHHBIM OPraHU30BAHHOW TIPYIIION, €CIIM B €ro
MPUTOTOBJIEHUH WIIM COBEPIICHUH YYaCTBOBAJIO HECKOJIBKO JIMIL (TpH
u 0OoJjiee), KOTOPBIC 3apaHee COPraHU30BAIMCh B YCTOWYMBOE O00BhE/IH-
HEHHE JUIsI COBEPIIEHHS ITOTO W JAPYTroro (APYrux) MpecTyIUICHH,
00bEIMHEHHBIX SUHBIM IJIAHOM C pachpeseicHreM (QYyHKIHA ydac-
THUKOB TpYNIBl, HalpaBJIEHHBIX Ha JOCTM)KEHHE OJTOro IjaHa,
M3BECTHOI'O BCEM YYaCTHHMKaM TPYHIbI». DTO HOPMAaTUBHOE MPEIH-
CaHMe MPECTaBIseTCs] B OONBIIEH CTEEHN COOTBETCTBYIOIMM Tpe-

71



Ne 2 (2),2017 KpuminansHo-BuKOHaBYa cucteMa: Buopa. CrorozHi. 3aBTpa

OOBaHHMAM TOYHOCTH W SICHOCTH SI3bIKa YrOJOBHOTO 3aKOHA, Yero
HENb3s CKa3aTb O poccuiickoM Bapuante: «lIpecTymieHue npusHae-
TCS COBEPIIEHHBIM OPTaHU30BaHHOM TPYIION, €CIM OHO COBEPIIECHO
YCTOWYHMBOM TPYITION JIUII, 3apaHee OObEANHUBIINXCS [T COBEpIIIe-
HUS OJIHOTO WMJIM HECKOJBKUX mpecTyruieHuid» (4. 3 cr. 35 YK PD).
OTtcyTcTBHE 37€Ch CYIIECTBEHHBIX IPHU3HAKOB, XapaKTEPU3YIOIINX
YCTOMYUBOCTb, MIEPEBOAUT 3TOT IJIABHBINA OTIUYUTENIBHBIA KPUTEPUN
OpPTaHHW30BaHHOW I'PYMIIHI, TTO3BOJISIONIUNN OTTPAHUYUTD €€ OT TPYIIIHI
JIMII 110 TIPeABapUTENbHOMY croBopy (4. 2 ct. 35 YK P®), B paspsa
OLIEHOYHBIX TOHATUH, TO €CTh UMEIOIIMX HETOYHOE 3HAa4YeHHue, B pe-
3yJbTaTE YEro MIPaBOYCTAHOBIIEHUE UX COAEPKAHUS IIPEAOCTABIISETCS
KOHKpeTHOMY npaBonpumMenuento [10, c. 113]. BmecTe ¢ TeM Henb3s
HE YYUTBIBaTh, YTO MPU Ka3yaJbHOM TOJIKOBaHWH HOPM MMEET MECTO
CyOBEKTHBHBINA (PAKTOp — MPO(ECcCHOHATLHOE MPABOCO3HAHUE JIMIIA,
MIPUMEHSIONIEr0 yrojlIoBHO-IPaBoBble HOpMBI. [lo xapakrepucTuke
I'paueBoii 10. B.: «IIpaBoco3Hanue... HEM30EKHO MPOSBISACTCA U B
Mpoliecce TOIKOBaHMS 3aKOHa, 0COOCHHO B TE€X CIy4asx, KOrja 3aKOH
HE JaeT OKOHYATEeIbHOTO OMNpPEAElIeHHs] TOro MM WHOTro TNpHU3HaKa
COCTaBa MPECTYIUICHHS, & B CyJeOHBIX PELICHUSX €r0 COIepKaHNe He
IIPOKOMMEHTHPOBAHO C OJHO3HAYHOW OIpPEAENEHHOCThIO... [Ipnun-
Ha, BIUSIOIAs Ha BEIOOP TOTO MJIM MHOTO PELICHUS, TOMUMO YCTaHO-
BJICHHBIX OOCTOSITENBCTB M0 JICNTy, BUIUMO, KPOETCS B IMYHOCTH TIpa-
BONPHUMEHHUTENS: B YPOBHE €r0 3HAHHS HOPM KakK YrOJIOBHOTO IpaBa,
TaK ¥ HOPM CMEKHBIX OTpaclieil nmpasa, cyJeOHON MPaKTHKH HE TONb-
KO 110 KOHKPETHBIM JIeJIaM, HO U Pa3bsICHEHUH, COAep)KaluXcs B MOC-
taHoBleHusx [Inenyma BepxoBnoro Cyxna P®; B mpodeccnoHanbHOM
OIBITE; B COBOKYITHOCTH IpPaBOBBIX UYBCTB, LIEHHOCTHBIX OpHEHTa-
LIUH, HACTPOCHUM, KEJIAHUN U NEPEKUBAHUM, XapPAKTEPHBIX IS JINY-
HOCTH (KOHKPETHOTO YeJIOBEeKa), U, BOSMOXKHO, JIaXXe B COIMAIBHBIX
YCIOBUAX €ro xusHeAesTensuoctu» [11, c. 146-148].
COOTBETCTBEHHO, M3-3a OTCYTCTBHUS 3aKOHOJATEIBLHOTO OINpee-
JIEHWsI TOHSATHS «yCTOWYMBOCTH» pas3Hble IPaBOIMPHUMEHUTENN
BKJIAJBIBAIOT B HEro pas3HbIil cMmbIci. Hampumep, opranamu cliencT-
Bust Jlenemkuna T. A. u 3apyOaeB E. A. 0OBHHSUTUCH B MOIIICHHUYEC-
TBE C BMCHEHHEM KBaTU(DHUIMPYIOIIEro MpH3HaKa «COBEPLICHUE Op-
FaHW30BaHHOM T[pYyNONoOW», OJHAKO Cyd HOpU3HAIL, YTO «...
MOIICHHUYECTBO B OTHOIIEHUH @. ObIO COBEPLIEHO MO MpenBapH-
TEJIbHOMY CrOBOpY TPYNIION JIMI] C paclpeleli€eHUEM pOJIeld, a HE B
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COCTaBe OPraHM30BaHHOH TPYMIbI», 000CHOBAaB 3TO, B YaCTHOCTH,
CIIEAYIOIINM: «... CTODOHOH OOBHHEHHS HE MPEIOCTaBIEHO J0CTaTO-
YHO JI0Ka3aTeNbCTB, CBHJETENLCTBYIONIMX O CTAOMIBLHOCTU TPYIIIEI,
TECHOM B3aMMOCBSI3H €€ YJICHOB, COINIACOBAHHOCTH UX JEHCTBHH, I10-
CTOSIHCTBE ()OPM M METOOB NPECTYIMHOH NesITeNbHOCTH. B 00BHHM-
TETFHOM 3aKJIIOYEHUH OTCYTCTBYET YKa3aHHWE Ha OOCTOSTENbCTBA,
KOTOPbIC CBUJICTEIBCTBOBAIN OBl 00 YCTOWYMBOCTH, CIUIOYEHHOCTH
rpymmsl. [log ycTOHYMBOCTBIO TPYIIBI TOHUMAETCS HAJIMYME MOCTO-
SIHHBIX CBSI3EH MEXAY €€ WieHaMH M JeATeNbHOCTD 10 MOATOTOBKE U
COBepIlleHUIO npecTyrieHui» [12]. [lomoOHbIe pelieHus He sBis-
I0TCS. PEOKOCTBI0 B POCCHICKOM INPaBONPUMEHUTEIIBHON ITPAKTHKE
[13]. CTouT MOT4EepKHYTh, UTO JIaXKe Ha YPOBHE MPaBOPA3bICHUTENb-
Holi mpakTuku Ilnenyma Cyna P® emmHOooOpa3zHOE TONKOBaHHE OT-
cyrctByer: Ilnenym BepxoBHoro Cyna P® HeomHOkpaTHO AaBai
pa3biCHEHHS TOHSTHS «yCTOMYMBOCTB», KOHKPETH3HPYs 00pazyro-
[IMEe ero MpHU3HAaKW, HO MPH 3TOM B Pa3HbBIX MOcTaHOBIeHMIX [lneny-
Ma 3TH KOHKPETH3UPYIOLIHEe PU3HAKU pa3Hble, B YACTHOCTH, B OTHIX
ecTh yKazaHue Ha 00s3aTeNbHOCTh HaNW4Ms opraHusatopa [14; 15;
16; 17], a B apyrux Takoe ykazaHue He cogepxkutcs [18; 19; 20].

Takoe nonoxeHne HUKaK He corjacyercst C OTpacieBbIMH U KOH-
CTUTYLMOHHO-TIPABOBBIMH TIPHHIUIIAMH 3aKOHHOCTH ¥ PaBEHCTBA
rpaXkJiaH Mepes 3aKOHOM U CYAOM, a TaKXKe C BHITEKAIOUIMM U3 HUX
TpeOoBaHUEeM (HOPMUPOBAHUS SIUHOOOPA3HOW CYJCOHONW MPAKTHKH
MO YroJOBHBIM JieJlaM Ha Bcel TeppuTopuu Poccuu, mModToMy OHO
TpeOyeT KOPPEKTUPOBKH, YTO BO3MOXKHO, B TOM YHCIIE, C yIETOM IO0-
3UTUBHOTO 3apyOEKHOTO OMbITA.

B kauecTBe BTOpOro npumepa MOKHO MIPUBECTH OoJiee yaauHbIe,
no cpaBHeHHIO ¢ poccuiickuM YK, (popmMynHpoBKH HOpMaTHBHBIX
Mpeaucanuii 0 HeoOXoquMoN 000poHe, coaepkammecs B 4. 1, 3, 5
cr. 36 YK Vkpauns:: «Heobxoaumoii o00opoHON TpU3HAIOTCS JeH-
CTBHS, COBEPIICHHBIC B IIEJISIX 3aIUTHI OXPaHIEMBIX 32aKOHOM MpaB U
WHTEPECOB... OT OOMIECTBEHHO OMACHOTO TOCSATaTeNbCTBA ITyTEM
MPUYMHEHHSI MTOCATAIONIEMY BpeNa, HeoOX00UMO20 U OOCTHAMOYHOZO0
6 OaHHOU 06cmanosKe OJisl He3AMeONUMENbHO20 NPeOOmePaueHUs.
aubo npeceyenus nocsicamenvcmeay; «lIpeBblllieHUEM MpeaenoB He-
00X0aMMOl 00OPOHBI MPHU3HAETCA YMblUIEHHOe NPUYUHEHUe NOCs-
2anuwemy maicko2o epeda, SBHO HEe COOTBETCTBYIOIIEIO OMAaCHOCTH
MOCSATAaTENbCTBA UAU obcmanoske 3auumol. lpegviuenue npedenos
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HeobX00UMOll 000POHbL lledem Y20l08HYI0 OMEENMCMEEHHOCMb TUULL
8 CAYUAsIX, CNeYUaIbHO npedycmompennvlx 6 cmamosix 118 u 124 na-
cmosugeco Kooekcay; «He sasnaemcs npesviuienuem npeoenog Heoo-
X00UMOU 0O0POHBL U He UMeem NOCIe0CMBUEM Y20I068HYI0 OMBemcnl-
6EHHOCMb NPUMEHEHUe OPYICUA WU KAKUX Obl MmO Hu OblIO UHBIX
cpedcme unu npeomemos OJist 3auunvl OM HANAOEHUSI BOOPYHCEHHO20
UYa UlU Hanaoenmus pynnvl auy, a maxoice O NPeoomepauyeHus
NPOMUBONPABHO20 HACUNLCHGEHHO20 GMOPIICEHUA 6 Jdcunuuje aubo
Opy20e nomeujenue, He3asUCUMO Om MANCECMU 8pedd, NPUYUHEHHO20
nocsizaiowemy». B BbIICIEHHOH KypCHBOM YacTH SI3bIKOBasi (opma
BBIpAKEHHsSI HOPMATHUBHBIX TPEANHCcaHuil 0 HeoOXoauMon oOopoHe
YK VYkpaunsl ropa3no 00ojbliie COOTBETCTBYET TPeOOBaHUAM SICHOCTH
W JIOCTYITHOCTH SI3bIKa YT'OJIOBHOTO 3aKOHA JIJIsl UX OCHOBHBIX aJipeca-
TOB, KAKOBBIMU SBIISIIOTCS «OOBIUHBIC JIOIN» — «HE-FOPUCTHI». B To
xe Bpemst cT. 37 YK P® o HeoOxomumoii 000pOHE TiepeHachIIeHa
CHeNUabHBIMI TEPMHHAMH, O0003HAYAIONIMMHU YTOJIOBHO-IIPABOBBIC
MOHSTHS, — «IIOCSATATENLCTBO, COMPSDKEHHOE C HACHIIMEM, OMACHBIM
JUTSL )KU3HU. .. MO0 ¢ HEMOCPEICTBEHHOW YrpO30ii TPUMEHCHUS TaKo-
ro Hacums» (4. 1) M «OcsAraTenbCTBO, HE COINMPSDKEHHOE C HAacH-
JIEeM, ONAacCHBIM JUIS KHU3HH... JIMOO C HEMOCPEACTBEHHOH Yrpo3oi
MPUMEHEHHS TaKOoro HaCWIH» (4. 2), Aaxe IOPUCTY, KaK TEOPETHKY,
TaK M MPAKTHKY JOCTaTOYHO CIOKHO YSCHHUTB, YTO U3 ceds mpencTa-
BIIIET IMOCATATENbCTBO, 0003HaueHHoe B 4. 2 cT. 37 YK P®D. [ns
«OOBIYHOTO 4YeTOoBEKa», He 4WTalolero mnocraHoBieHus [lneHyma
BepxoBnoro Cyna P®, ocraercst HECHBIM, 10 KaKUM IpaBUIaM MO-
KHO 3alIMIIATHCS OT, HAaNpHMeEp, MOCATaTeNbCTBA Ha HEMPUKOCHO-
BEHHOCTh JKHJIMIIA, a MPAaKTHKa pPEIIaeT 3TOT BOMPOC CIEAYIOHINM
00pa3oM: «...CyJ... IPUXOAUT K BHIBOAY, YTO HA MOMEHT COBeEpIIIe-
HUSl THKpUMUHHpYeMoro YcadeBy B. A. nesHus ToT Brnpase ObLT 3a-
HIMIIATh CBOIO JINYHOCTh M XKHJIUINE OT OOLIECTBEHHO OMAacHOro MOo-
CSTaTeNbCTBa, MOCKONBKY... IL.VI.A. IpoHUK K HEMy B KBapTUpy U
CXBaTHJI €ro 3a MIel0... BMecTe ¢ TeM, B COOTBETCTBHH C MOJIOXKECHUS-
Mu 4. 2 cT. 37 YK P® oboponsitomeecs JUI0 He JOIKHO JOMyCcKaTh
YMBIIUIEHHBIX JEWCTBHUH, SBHO HE COOTBETCTBYIOIIUX XapakTepy U
OTMACHOCTH MocsTaTeNbcTBa. K 3TOMy Cya OTHOCHT HaHeceHue Y ca-
4yeBbIM B. A. HoxxeBoro panenus I1.M.A. B XM3HEHHO Ba)XHBII Op-
rad — crnuHy (Ommke K TO3BOHOYHWKY) M paclieHHBaeT NeHCTBUS
VYcaueBa B. A., kak TmpeBbIICHHE TMPEACIOB HEOOXOIUMOH 000-
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POHBI... ero AeHCTBHs HAIJISKUT KBaTU(pUIUpoBaTh mo 4. 1 c1. 114
YK P®, kak yMBIIIICHHOEC MPUYMHEHUE TSDKKOTO Bpela 370pPOBBIO,
COBEPIICHHOE MPH MPEBBIIICHUN TPEEOB He00X0IUMON 000pOHBI»
[21]. Takum oOpa3oM, CIOXKHOE JaxKe JJIs IOPUCTa JICICHUEe TocsTa-
TENbCTB Ha JIBa BUJA, OTCYTCTBHE YETKO BBIPA)KEHHBIX B A3BIKOBOMN
¢dopme, MOHATHBIX «OOBIYHBIM JIFOASAM» TPABWII 3aIUTHI OT IOCSTa-
TENBCTB BTOPOrO BHJa MPUBOJAT K TOMY, 4TO B Poccun oOopoHsiro-
LIUICS JOCTATOYHO YacTO CaM CTaHOBHUTCS MPECTYITHUKOM.

BeiBoABI. B 1€10M BCe BBIMIEU3IIOKEHHOE IO3BOJIAET 3aKIIIO-
49nTh, 4T0 B YK YKpauHsl oOHapyXuBaeTCst LeIbIH Psiji yAauHbIX 3a-
KOHOTBOPYECKUX PEIIEHUH B YaCTH S3BIKOBOT'O BBIPAYKEHHS yrOJOB-
HO-TIPaBOBBIX TPEIMUCAHUM, B CBSI3M C YEeM YKPAMHCKHH OMNBIT B
0003HAYEHHOH 4YacTH 3aciy)KMBaeT MPHUCTAILHOTO BHUMAaHUS
POCCHIICKOr0 3aKOHOAATES.
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KoctpoBa M. b.

JAESIKT HAITPSIMKHA BJOCKOHAJIEHHSI MOBHOI1
®OPMU POCIUCBKOI'O KPUMIHAJIBHOI'O 3AKOHY
3 YPAXYBAHHSAM YKPAIHCHKOI'O JOCBIJIY

Pozensinymo euxioni meopemuyni nonN0A#CeHHs. PO BNIUE MOBHOT popmu Kpumi-
HAIBHO20 3AKOHY HA 1020 eheKmuUsHicmb, 008€0eH0 OONYCIUMICb | OOYITbHICMb
BUKOPUCTNAHHSL NO3UMUBHO20 3aPYOIdNCH020 00C8i0y 0Nl 800CKOHANEHHS MOBHO20
supadicenHsi Hopmamushux npunucié pociicekoco KK. Ha ocuosi auani-
3y KK Ykpainu susigieno nuszky 80anux 3aKOHOMGOPYUX PileHb y YaCMuMi HAOAHHS.
MOYHOCME Ma SICHOCHE MO8U KPUMIHATLHO20 3AKOHY, OOIDYHMOBAHO, WO YKPAiH-
CoKULl 00CBI0 Y Yill YACMUHI 3ACTY208Y€ NUTLHOL Y8A2U POCILICbKO20 3AKOHOOABYAL.

Kntouosi cnoea: xpuminanvHuili 3aKOH, M08 KPUMIHANLHO2O 3AKOHY, NOPI6-
HsbHe Kpuminanohe npaeo, KK Pociticvroi @edepayii, KK Yrpainu.

Kostrova M. B.
ABOUT WAYS TO IMPROVE THE VERBAL LANGUAGE
OF THE RUSSIAN CRIMINAL LAW CONSIDERING
THE UKRAINIAN EXPERIENCE

The article deals with the initial theoretical position concerning the influence of
the verbal form of Criminal Law on its effectiveness. The article also proves the
admissibility and practicability of applying the positive foreign experience in order
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to improve the verbal expression of regulatory direction of Criminal Code of the
Russian Federation. According to the analysis of Criminal Code of Ukraine some
successful lawmaking decisions in order to make the language of Criminal law more
clear and precise is proved. The relevant Ukrainian experience is worth deliberate
attention of Russian lawmakers.

1t is difficult even for a lawyer to subdivide encroachments on two types, the
lack of clearly expressed in language form, understandable to "ordinary people”
rules of protection against encroachments of the second kind lead to the fact that in
Russia the defender himself often becomes a criminal.

In general, all of the foregoing allows us to conclude that a number of success-
ful legislative decisions are found in the Criminal Code of Ukraine in terms of lin-
guistic expression of criminal and legal regulations, and therefore, Ukrainian expe-
rience in this part deserves close attention of the Russian legislator.

Key words: Criminal Law as the language of Criminal Law, Comparative
Criminal Law, Criminal Code of the Russian Federation, Criminal Code of Ukraine,
lawmaking decisions.

VIIK 343.97
®ixeii 10. B.,
JIeKaH I0pUAMYHOro (GakyabTeTy 3anopizbKoro HallioOHaIBHOTO
TEXHIYHOTO YHIBEPCUTETY, M. 3aIOPiXKs

MPUYUHU, YMOBHU TA 3AIIOBITAHHS
3ATAJIBHOKPUMIHAJIbHIN KOPUCJIUBIN
3JIOYUHHOCTI

Y emammi nazonoweno na Heobxionocmi 6uAGIAMU 3AKOHOMIPHOCI 3N0YUHHO-
cmi, i npuyuHu ma ymosu 3 Memor SupoOieHHs HAUOIIbUL eheKmUeHUX 3axo0ie
npomuoii Ybomy He2amueHOMY, ACOYIANLHOMY AGULLY.

3aznauerno, wo Oe3xapHicmv, NOps0 3i WEUOKICMIO | GIOHOCHOK JIe2KICIIO Npu-
00anHs 00CUMb BETUKUX MAMEPIANbHUX KOWMIB, 3A6808KU KOPUCIUBUM 3LOYUHAM,
CMUMYTIOE KPUMIHATIbHE 3APAdICEHHS CYCNITbCMEBa.

Koncmanmosano, wo y cycnitbemei 3 6UCOKUM PIBHEM 310YUHHOCI GETUYE3HI
KOWIMU 8UMPA4ArOmMsbCsl HA CUCTNEMU OXOPOHU NI00el, MAlHA, 2POMAOCLKO20 NOPAOKY,
Ha 3a6e3neuents cucmemu UKPUMM i NOKAPAHHS YUCTCHHUX 3104unYyis. I 6ce menue
KOWMIG 3aIUUAEMbCA HA 0c8imy I Kyiemypy. Y pesynomami maxa cumyayis npuseo-
Oumv 00 CMAHOBIIEHHSL HA 3IOYUHHULL ULTSIX 6CE HOBUX I HOBUX JFOOEU [ 00 PO3UUPEHHS
NPAsoOXOPOHHOL cucmemu, 6UMpPam Ha Hei 0eOni MACWmMaOHIUUX KOumis.

Kntouosi cnoea: 3a2anvHOKpUMIiHATLHA KOPUCAUBA 3NOYUHHICIb, NPUYUHU MA
VYMOBU 3N0YUHHOCII, 3aN00I2AHHS 3TOYUHAM.

IMocranoBka mpodaemu. [lepenik 3704MHIB HEe TaKUH BXKe 1 pi3-
HOIUTAHOBHH Y Pi3HUX JepXaBax 1 B pi3Hi icropuuHi nepionu. [ocs-
TaHHS Ha JKUTTSA Ta 3JI0POB’S, YECTh Ta TiHICTh, KOHCTUTYI[IMHUI
yCTpili, TPOMaJChKH TOPAJOK, MOPSAOK BUKOHAHHS CITYKOOBHX IO-
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BHOBa)K€Hb, EKOHOMIYHOT AisUIBHOCTI, Pi3HI ()OPMH HE3aKOHHOTO 3a-
BOJIOJIIHHS Yy)KUM MaiiHOM. Tak, COIiaibHO-CKOHOMIYHUM BiJHOCH-
HaM PUHKOBOT'O THITY TPUTAMaHHA BUCOKa KOPUCINBA 3JIOYHHHICTb.

Jlo 3aranbHOKPUMIHATBHUX KOPUCIMBHX 3JI0YMHIB BITHOCATHCH 1
p03001, rpabexi, BUMaraHHs TOIIO, B SKHUX HACUIHCTBO BHKOPHCTO-
BYETBCSI BUHSATKOBO SIK 3aCi0 JOCSTHEHHS KOPHCIMBOI METH. 3arajb-
HOKpHMiHaJbHA KOPUCIINBA 3JI0YMHHICT 3aBXM TOcilana i mocigae
Ha LIei yac 3HaYHe MICIe B CTPYKTYpi 3J0YMHHOCTI YKpaiHu, BU3HA-
YarouH ii KiJIbKICHY CTOPOHY.

AHaji3 ocTanHix gocaimkens i myoJsikaniii. TeopeTuuHoro Oa-
3010 JOCTIPKEHHS 3a3HaueHoi mpoOieMu cTald Tpaii BiTYU3HSHUX
Ta 3apyOiKHUX (paxiBIiB 3 KPUMiHAIEHO-BUKOHABYOTO TpaBa, KpUMi-
HOJIOT1i, KpUMiHAJILHOTO TpaBa, 30kpeMa: AHToHsHa FO.M., Banmyp-
ku O. M., bomona €. M., Bacunesuua B. B., ['noroukina A. /1., I'y-
mina O. M., I'ypoea O. ., JlementbeBa C.l., Jlenucosoi T. A.,
Jxancapaesoi P. A., [xyxu O. M., lonrosoi A. 1., [lppomina B. M.,
€neoncekoro B. A., €mennanosa B.Il., 3akamoxka A.Il., 3enun-
cekoro A. @., Konba O.T'., Kocrenka O. M., Kymna B. M., JleGene-
Ba C. 4., JlutBaka O. M., Jlutsunosa O. M., Jlyaeesa B. B., Maptu-
Henka O. A., MenenteeBa M. I1., Mepkynopoi B. O., MiHbKOBCBKO-
rol. M., Omnekciera A.l., Turapenka O.O., TpyOuukosa B. M.,
dapentoka C. 5., Hlunkapsora 0. B. 1a iH.

Mera. Ha migcraBi mpoBeneHUX JOCHIKEHb C(HOPMYIIIOBATH
OHOBJICHUH KPUMIHOJIOTIYHUI MOTJISL HA IPUYMHHU Ta YMOBHU 3arajib-
HOKPUMIHAJIbHOI KOPUCIUBOI 3T0YUHHOCTI.

Buknan ocHoBHOro marepiany. [IpuurHa 3704MHHOCTI — 1€ Cy-
KYITHICTh PI3HUX 32 XapaKTepoM i MeXaHi3MOM [ii COIialbHUX SIBHIL,
IO MOPO/DKYIOTh 3JOYMHHICTB. [lpuunHa, BUPOOISIFOUHN [Iit0, MOpo-
oKye ciigcetBo. s il npuurHu HeoOXiIHI MeBHI YMOBH, SIKi ITeper-
BOPIOIOTh MOJIMBICTh CKOEHHS 3JIOUMHY Ha JIWCHICTh. BUIAUIAIOTHCS
00’€xTHBHI 1 cy0’€KTHBHI MPUYMHH, a TAKOK aHTPOMOJIOTIYHI 1 COLi-
aJbH1 TOLIO.

Heo0OxigHO BUSBIATH 3aKOHOMIPHOCTI 3JI0YMHHOCTI, 11 IPUYUHU
Ta YMOBH 3 METOIO BUPOOJICHHSI HalOLIbI e)EeKTUBHUX 3aXOJiB MPO-
TUJIT IOMY HETraTUBHOMY, aCOIiaJIbHOMY SIBUIILY.

Kpuminonoru miIKpeciarooTh BU3HAYAIBHY POJIb €KOHOMIYHOTO
(akTopa B TeHE31 KOPUCIHMBOI 3JIOUMHHOCTI. KpuUMiHOJIOTIUHI J1OCITi-
JUKCHHSI BKa3ylOTh Ha HEOOXIIHICTH IMEPIIOYEePrOBOr0 BpPaxyBaHHS
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CTaHy Ta PO3BUTKY BUPOOHHWITBA, 3a0€3MeUeHHs HAIBHUX Y HACEJIeH-
Hs TOTpeOd Ta iHTepeciB. [[puuomy HE TITBKK CIIOKUBYOTO XapakTepy,
ale 1 THX, IO CTOCYIOTBCSI TPOIECY 3alHATOCTI HACEIEeHHS, OTpPH-
MaHH$ CTaOLIBHOTO i TiJIHOTO JIOXOIY.

[leBHY KUIBKICTh KOPUCIMBUX 3JIOYMHIB BUYMHSIOTH OCOOM, SIKi
MAaIOTh JOXiJl HHXKYE MPOKUTKOBOTO MIHIMYMY, Ili JIIOJM HE MOXKYTh
3a0e3MeYUTH CaMOCTIHHUN 3apOo0ITOK, 1 SIKMM Jep)KaBa, IPOMaAChKi
opranizanii, ¢oHaAM He HaAalOTh goroMory. ToOTo depe3 mpu3My
3JIOYMHHOCTI 0a4MMO TaKi COIliaIbHI SBUIIIA, K 3POCTAHHS KiIIBKOCTI
rpoMaJisiH, sIKi mepeOyBaroTh 3a MEXKEI O1JHOCTi, HE3aCTOCYBaHHS
CYCHUTBCTBOM 3aXO[IiB 3 HaJaHHs JONIOMOTH TaKUM 0c00aM, 3pOCTaH-
Hs COI[IAJILHOTO PO3MIApyBaHHS 32 PaxyHOK 3JIOUMHHOI JisTIbHOCTI
(;moxu GauaTh mopsiA 13 coboro ocib, sSKi 30araTHIMCh 32 PaxyHOK
BUMHEHHSI 3JIOUMHIB Ta HE MOHECIN KPUMIHATIBHOI BiJ[IIOBIIAILHOCTI),
MPOpPaXyHKH y BHPILIEHH] TPOOJIeM 3aiiHIATOCTI HaCeNeHHS, @ TAKOXK Y
BHSIBJICHHI Ta 3ari00iraHHi 3JI04MHAM, MTOKapaHHI BUHHUX.

HeoOxigHO BpaxoByBaTH, IO MajiHHS BUPOOHUIITBA, OE3pOOITTS
1Ie ¥ ormocepeKoBaHO BIUIMBAE HA 3IOYMHHICTE. Tak, IoAWHA BTpadae
KBami(ikalliro, i30JI0ETHCSI Bill TPYJOBOI'O KOJIEKTUBY 3 MOTO IMO3UTHB-
HUMHU aCleKTaMH BIUIUBY Ha OCOOMCTICTh, HEPIKO 3JI0BKUBAE AJKO-
TOJIFHAMH HATOSIMH, HAPKOTUYHUMH 3ac0o0aMu, 110 BIUIMBAE Ha 3pOC-
TaHHS 3arajJbHOKPHUMIHAJIBHOI 3JIOUMHHOCTI; ab0 BKIIIOYAETHCS Y Ti-
HbOBY EKOHOMIYHY JisUTbHICTh, KOHTPOJHLOBAHY OPIaHI30BaHOIO 3J10-
YHHHICTIO; 200, MOOOII0YNCH OMMHUTHUCS B CEpEIOBUIIII Oe3pOOITHHX,
BUKOHYE BCi BKa3iBKH KepiBHHKa Ha PoOOTi, B TOMY YHCII i TPOTUTIpa-
BHi, HE pearye Ha 3JI0BKHBaHHsI CITy»KOOBUMH TOBHOB)KEHHSIMH 200 iX
MEPEBHILICHHS, 1[0 CTUMYJIIOE 3POCTAHHS KOPHUCIMBOI 3JI0YMHHOCTI.

[lig 4Yac KpPUMIHOJIOTIYHOrO aHaJi3y HEOOXiJHO BpPaxOBYBaTH
Cy0’€KTHBHE COPUHHATTS 3JIOYMHIIEM COLlialbHUX yMOB. Hampukinan,
CYCHUTBCTBOM MatepiajJbHHH PIBEHb XKHUTTS 3JI0YMHIS MOXE OILIHIO-
BaTUCSA SK 3aJ0BUIBHHIA, & HUIM CaMUM — SK jkeOpaltibkuii. [Ho/i moka-
paHHS MOM’SKIIYETHCS, TOMY IO Y 3aCY/PKEHOTO € HEIOBHOJITHI Ji-
TH, ayie (aKTUYHO BiH MPO HUX HE MIKIIyEThCS, HABIAKH, 3a0Hpae 3
JIOMY 1 Ipofa€e pedi, BUTAHSE APYKUHY 3 IITBMH 3 IOMY.

[lix yac anamizy couiaJibHO-TICUXOJIOTTYHUX (PaKTOpiB y mepury
4epry CIil BiJ3HAYMTH, IO B CYCIUIBCTBI Pi3KO 3MIHHIUCS KpHUTEPii
HiHHOCTeH. SIKIo paHimie mpans sBisuia co0O0 Ty IIHHICTh, HA SIKY
cItig 0yJ10 OpieHTYBaTHUCS, TO HUHI MaTepiaibHe OIarononyddsi, He3a-
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JIEKHO BiJl CIIOCOOIB HOro MOCATHEHHS, BU3HAYAE IIHHICTEL JIIOIUHU
3Ha4YHO OUTBIIOI0 MIpOI0, HIXK HOT0 Mpars.

IcHyrOUa B CycHiNbCTBI CYMEPEUHICTh MK OPIIHHUMH HOPMaMH
MOBEJIIHKY 1 ()AaKTUYHOIO MOBEIIHKOK YaCTHMHU HACEICHHS IMOSICHIOE,
4OMY OKpeMi iHAMBIIM WAYTh Ha CKOEHHs 3nmounHy. [llupoke momm-
PCHHSI B HAIll 4acC y CYCIIbCTBI HE3aKOHHOTO Oi3HECY, 10 IPUHOCHUTH
BEJINYE3HI JOXOIH, MOPODKYE YSBIEHHS MPO Iyali3M iCHYIOUHX
HOPM 1 3aKOHIB.

CreriaibHO HEOOXIHO PO3MISHYTH Ti CHEHU(IYHI 3aX0Iu, SKi
0e3rocepeIHbO CIPSIMOBaHI Ha YCYHEHHS MPUYHMH 1 YMOB KPaaibKOK,
rpabexiB, po300iB, axpalicTBa Ta BUMaraHHs.

Jlo HUX HacamIIepe ] HAJISKATh 3aX0/IM TEXHIUHI Ta OpTraHi3alliiHi:

- BNPOBA/PKEHHS B TPAKTHKY OINEPATHBHOTO JHCIIETYEPCHKOTO
3B’SI3KY JKHUTJIOBO-EKCILTyaTallitHUX KOHTOP, IPU3HAYEHOTO AJIS 311i-
CHEHHSI KOHTPOJIIO 33 JIOTIOMOI'OI0 TEXHIYHUX 3ac00iB 3a BXOJaMH B
i’ 1311, MiJBaJid, HA TOPUIIA Ta 1HII MiJICOOHI MPUMIIIICHHS KUTJIO-
BUX OYyJMHKIB;

- BIIPOB/KEHHSI OXOPOHHOI CHTHai3allii B KBapTHpax, BUITYCK
3aMKiB 3 MOCHJICHUMH 1HJIUBiTyaJbHO-IOTAHHIMH OXOPOHHHUMH Blia-
CTHBOCTSIMH, TEXHIYHE 3MIIHCHHS JIBEPHUX KOPOOOK 1 JBepeid, o0a-
LITYBaHHS MiJ 13/1iB KOMOBHUMH 3aMKaMH;

- YJIOCKOHAJIGHHS OpraHi3alilii maTpyJbHOI CIyxOu momimii 3
00OB’SI3KOBUM ypaxyBaHHSM OCOOJIMBOCTEH KPUMIHOJOTIYHOI 00CTa-
HOBKH B )KHTJIOBHX MIKpOpaioOHax;

- CBOEYAaCHE YCYHEHHS 3 BYJHIIb OCIO, SKi Mepe0yBatoTh y HETBepe-
30MY CTaHi, SIK IOTEHIIIHHUX TOTEPIUINX a00 MOXKITMBHX 3JIOUHHIIIB;

- Oprasi3aiis MeIIKaHIiB Ha BYJIHUISX, Y CKBEpax i y IBOpax K-
TJIOBUX OyIUHKIB;

- OpraHizailisi OXOPOHIOBaHUX CTOSIHOK JUIS aBTOTPaHCIIOPTY;

- HaJIGKHE OCBITIICHHS BYJIHIIb, IBOPiB, Oy/IiBENb;

- CBO€YACHE pearyBaHHs Ha JpiOHI MpaBOMOPYIUICHHS, BUMHEH] B
IPOMaJICBKUX MICISX, Ha ()aKTH T000IB, 3HYIAHb, ITOTPO3H.

OnHi€r0 3 YMOB, 1110 CIIPUSFOTh BAMHEHHIO KOPUCIMBUX 3JIOYHHIB, €
MOPYILICHHS MTPaBWJI 30epiraHHs, NEPEBE3CHHS Ta Tepe/iadi MaTepialib-
HUX IIHHOCTEH, HEIOIKK B OpraHi3aitii mpaiii ta 1000pi KajpiB.

VY neskux BUMAIKax He MOTPiIOHO CTBOPIOBATH YMOBH JUISL BYH-
HEHHs KOPHMCIHMBOTO 3JI0YMHY. Hampuknaa, Komu y YonoBika, SKHH
CTOITH cliepeqly B aBTOOyCi, MOKHA MOOAYUTH BUCYHYTHH 3 KHIICHI
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raMmasenn. Tak, MEBHUI acoliaJbHUI THIT JIOJUHHA 3 HETaTUBHO J€-
(dhopMoOBaHMMYU TOTpEOAMH TIOTPAIUISE B CHTYaIlil0 MOKIMBOTO 3a]10-
BOJICHHS [INX TOTpeO Ta iHTepeciB.

[leBHe 3Ha4YeHHS A7l BUNHEHHS KOPUCIMBUX 3IIOYUHIB Ma€ MOBe-
JHKA CaMUX TIOTEpNiINX. 3HaUHA YaCTHHA BYJIUYHHUX TPAOCKIB 31iM-
CHIOETBCSI OO Oci0, fAKi mepeOyBalOTh y CHIBHOMY CTyIEHi
cr’siHiHHA. SK 1 paHile TpamisaoTses (GaKkTH, KOJIM TOTEpHisi cami
CTBOPIOBAJI 0OCTaHOBKY, 1110 TOJIETTIYE JOCTYI 3JOYMHIISM B OCEJIi:
3aJMIIaiy K04l B JIETKOJOCTYITHUX MICISX, BIIKPUTI KBaTHPKU Ta
BiKHa TOLIO.

VY HeBEIHMKHX MOCENEHHSX, ¢ BCl MPAKTUYHO 3HAIOTh OAWH O[-
HOT'0, Maiike He OyBae TpabexiB i po300iB, HeYacTi Kpaai>kKKu 0coOu-
CTOr0 MaiHa.

JisUTbHICTh TO3BUIBHUX YCTAaHOB BiJOMBAETHCA HA 3J0YMHAX Y
cdepi 103BLLIS, HAIPUKIIAA, KPAJIKKH 3 METOIO MPUA0ATH 3acO00U Ha
Ka3WHO YM IrpOBi aBTOMATH.

3aco0u mMacoBoi iH(opMallii HaMararoThCsi BUCBITIIFOBATH HANBH3-
HayYHi BHIAJKK LIaXpaliChbKUX MPOSBIB, 3aiy4atoun (axiBIiB Uil Ha-
JIAHHS 1TOpaJl 0JI0 YHUKHEHHSI BKa3aHUX CUTYallild. AJie JII0JI1 HE MO-
KYTh KUTH, HIKOMY HE JOBIpSIOYH, JyMaloyH, IO [Ie MOXe OyTH 3
KOXXHHUM, ajie¢ He 3 HUM. 3a CTaTUCTUKOIO, KOXKEH I SITHH € a3apTHOIO
JIFOJIMHOKO 1 CaM TIPOBOKYE 3JI0YMHIIS 3pOOUTH ceOe MOTEPITLIUM.

Otxe, Oe3KapHICTh, MOPS 31 MIBHIKICTIO 1 BiTHOCHOKO JIETKICTIO
MpUI0aHHS JIOCUTh BEJIMKUX MaTepialIbHUX KOIITIB, 3aBJIIKA KOPUCIIHU-
BUM 3JI0YMHAM, CTHMYJIIOE KpUMIHAIbHE 3apa’KeHHS CYCITILCTBA.

3amobiranHs 3JI0YMHHOCTI — 1€ CKJIaaHa, 0araToacrneKkTHa isib-
HICTb, SIKa TIOETHYE YCYHEHHS ii MPUYHMH Ta YMOB, a TAKOXK MPaBOOXO-
POHHY AISJIBHICTB, CIIPSIMOBaHY Ha 3aCTOCYBaHHs IependayeHux 3a-
KOHOM 3aXOJiB JI0 OCi0, $Ki BHHHI y BYHMHEHHI 3JI0YMHIB, Ta
MPaBOBITHOBIIOBAIbHY JisUTBHICTh, CHOPSMOBAaHY Ha YCYHEHHS 3aIio-
JUSTHOT IIIKOJTY Ta BIJIIIKOIyBaHHSI 30U TKIB.

VY cycHinbCTBi 3 BUCOKMM piBHEM 3JIOYMHHOCTI BETMYE3HI KOIITH
BUTPAYaIOTHCSl HA CHCTEMH OXOpPOHH JIIoJiel, MaliHa, TPOMaJICbKOTro
MOPSZIKY, HA 3a0e3MeUeHHs CHCTEMU BUKPHTTS 1 MMOKapaHHS YHCIICH-
HUX 3JIOYMHIIB. | Bce MEHIIIE KOIITIB 3aJIUIIAETLCS HA OCBITY 1 KYJIb-
Typy. Y pe3ynbTaTi Taka CHUTyallisi IPU3BOAUTH A0 CTAHOBJIEHHS Ha
3JI0YMHHUH IUISIX BCE HOBMX Ta HOBUX JIIOJCH 1 10 PO3IIMPEHHS TMpa-
BOOXOPOHHOT CHUCTEMHM, BUTPAT Ha HET eIl MaCIITa0HIIINX KOIITIB,

82



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 2 (2),2017

Crig moroautuch i3 TBeppKeHHsAM Jlanbimmaa 1. M., 1110 cycniyib-
CTBO 3HAYHO OUIBIIE 3aIlIKABICHO B TOMY, MO0 HE JOMYCTUTH 3JI0-
YHH, HDK TIOKapaTH 0co0y BiKe MICIs TOro, sIK BOHA 3aBjajia IIKOAY
CyCHiIbHMM BimHOCHHAaM [1, ¢. 97].

JisnpHICTh 13 3amo0iraHHsl 3aralbHOKPUMIHANBHIN KOPUCIUBIi
3JI0YMHHOCTI IPYHTYETHCS Ha KpUMIHONOTI4HIN iH(pOpMaii: mpo craH
Ta JAWHAMIKY KOPHCJIHMBHX 3JIOYMHIB; NMPO TepUTOPil Ta 00’ €KTH, e
3IACHIOEThCS HAWOUIbINA KUTbKICTh TaKUX 3JI0YMHIB; MPO 0Ci0, sKi
BUMHWJIM 3JI0YMHHU IPOTH BIACHOCTI 1 CXMJIBHUX JI0 1X BUMHEHHS; PO
piBeHb JTATEHTHOCTI Pi3HUX BHUIIB 3JIOYUHIB MPOTH BIACHOCTI; MPO
JKEPTBU WX 3JI0YHHIB; PO COIiaJIbHI HACTIIKY 3a3Ha4YeHOl KaTeropii
3JI0YMHIB; MPO CTaH 1 3aX0/AW MOIEPEKEHHS 3JI0YMHIB MPOTH BIIAC-
HOCTI Ta e(EeKTHUBHOCTI 1X 3aCTOCYBaHHS; NpO BIUIMB HA CTaH LUX
3JIOYUHIB PI3HUX COI[IaJIbBHUX, CKOHOMIYHHMX, MOJITUYHUX Ta I1HIIUX
nporieciB. [Ipu 11bOMy HEOOXIJHO BHSIBJIATA HE TUIBKU NMPUYMHU Ta
YMOBH, III0 3yMOBJIIOIOTh HEraTUBHI TEHACHII1 37I0YMHIB MIPOTH BJIac-
HOCTI, ajie i MTO3UTHBHI (PaKTOPH, SIKi CJIiJl BABYATH 1 CTUMYJIFOBATH.

Ha 3miny mepiogaM NpHBAaTHOI MOMCTH Ta KOMITO3MIIIi HAcTaB
nepiof 3amobiraHHs 3704WHaM, KW maHye B Haml yac. Hampukman,
3rigao 3 4. 1 cr. 1 KK, kpuMiHaabHUN 3aKOH Ma€ OJHUM 31 CBOIX 3a-
BJaHb 3amobiranus 3mounHam. g 3mificHeHHs 1poro 3aBaanHs KK
BHM3HAYAE, SKi CYCIUTLHO HEOE3MEUHI JiTHHS € 3JIOYMHAMU Ta SKi 110-
KapaHHsI 3aCTOCOBYIOTBCS 10 0ci0, mo ix BumHWmM (4. 2 cr. 1 KK).
PesynbTaT mocAraeTbcsi HE OKpEMO 3aKpilJIeHMM B HOPMi CKJIaJlOM
3JI0YMHY ¥ OKpeMO Tepe0aueHnM 3a Horo BUMHEHHS MOKapaHHsM, a
IX CIIUIBHUM BIUIMBOM Ha CBIJIOMICTbH JIIOJEH.

3araJibHOBIZIOMO, IO MPOQiTaKTHKa 3I0YMHHOCTI BKIIOYAE 3aXO0-
JIM 10710 O3/IOPOBJICHHS 1 €KOHOMIYHOT, 1 COIIaJIbHOT, 1 OJITHYHOT, 1
IyXOBHOI c(ep XUTTA CycminbcTBa. [IpuTomMy Ha mepHioMy IUIaHi
3aBXK]IM Mepe0yBarOTh caMe IIi 3aX0JH, SIKi xoua 0e3M0CepeHbO 1 HEe
BILTUBAIOTh HA 3JI0YMHHICTH, ajJi¢ € OCHOBOIO, 110 CIIPHSE ii MOCTYIO-
BOMY CKOpOYeHHI0. KpuMiHaNbHO-TTPaBOBi 3aX0AHM € JIUIIE OJHUMH 3
YHCICHHUX JIAHOK Y TPOIEci MPOTHAIl 3T0YMHHOCTI, TOOTO KpPHMi-
HAJBHUI 3aKOH BUKOHYE CITY>KOOBY POJIb Y IPOTUAIT 3TOYMHHOCTI.

IcHyBaHHSA KpUMIHATBHO-TIPABOBUX 3a00POH 1 CaHKIH, O Mic-
TATBCSA B 3aKOHi, Y BHUIVIAJI KPUMIiHAJIBHUX TOKapaHb MOIepemKae
BCIX TPOMAJISH PO T€, MO IIi 3a00pPOHU MOpyIIyBaTH He MoxHa. [le-
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pendayeHi B 3aKOHI CaHKIIi-NMOKApaHHS TONEPEKAIOTh TPOMAISH
MOTEHI[IHHOI MOXKJIMBICTIO TX 3aCTOCYBaHHSI, ITOTPO30I0 TTOKAPAHHSI.

Edekr 3aranpHoi mpeBeHIIi BAHUKAE B PE3YJILTATI B3a€EMOIIT MiX
CaHKIIIIMU Ta iX 3aCTOCYBaHHSM y KOHKpETHHX Bumankax. [lorposza
CaHKIii MOBHHHA OYyTH BiJIPaBHUM MYHKTOM 3 MOTJISAY 3arajlbHOrO
3armo0iraHHs, a TOJIOBHE 3aBJIaHHS MOKApaHHS TOJISATae B TOMY, 1100
3pOOUTH TIOrPO3y CaHKIII peanbHO. ToOTO MeXaHi3M 3armo0iKHOro
BIUIMBY CaHKIIii Ha CyCHIbHY CBiJOMICTh 3AIHCHIOETHCS y OpMI I10-
TpO3HM TpU3HAYEHHS IMOKApaHHA 3a 3JIOYMHHE JiSHHA MIe 0 HOoro
BUMHEHHS Y OpMi MPU3HAUYEHOTO 32 BUPOKOM CYy iHAMBITyaIbHOT'O
MOKapaHHs, a TAKOXK y GopMi BUKOHAHHSA I[bOTO ITOKApaHHS.

OpHi€ero 3 HaHOUTBI BAXKIIMBUX Ta HEOOXIIHUX TIEPEIYMOB edek-
TUBHOT'O MPEBEHTHBHOTO BILTUBY 3aKOHY € CyBOpE NOTPHMaHHS BH-
Mmor cT. 65 KK 11010 mpusHaueHHsl TOKapaHHsS B MeXaX, yCTaHOBJIE-
HUX y caHkiii cratri OcoOnuBoi 4YacTWHH, ska mepeadavae
BIJINOBIIAJIbHICTh 32 BYMHCHUN 3J0YMH. YPaxyBaHHS IIi€i BUMOTH
MPUITYCKAE HacamIiepesa Te, M0 B KOKHOMY KOHKPETHOMY BHIIAIKY
CyZ TIOBUHEH OpIEHTYBaTHCS Ha Ti BUAM Ta OOCSATH MOKapaHHS, SKi
nepea0ayeHi BIIMOBIIHOK CAHKIIEI0 KPUMIHAIBLHOTO 3aKoHY. To0TO
CaHKIIi TOBWHHAa OyTH 3arajibHO000B’s3K0BOIO. OIHAK HE MOXKHA
TOBOPHUTH TPO 3arajibHO000B’ I3KOBICTh KPUMIHAILHO-TIPaBOBHX CaH-
KII#A Toal, Koiau B 3aranpHiil yacTrHl KK MICTUTBCS CTUIBKH MOXKIIH-
BOCTEH JUIsl iX YaCTKOBOTO UM MOBHOTO HE3aCTOCYBAaHHS. 3BHYANHO,
3aKOH MMOBHHEH HAJaBaTH Cy/ISIM MOXKIIUBICTh BUOOPY IUIsl TOTO, 100
OOBHHYBJIbHUIM BUPOK MIT' BiAIIOBIIATH CTYIEHIO TSXKKOCTI 3T0YHHY
Ta 0co01 BuHHOro. OnHak moaiOHe He MOBMHHO BHUXOIUTH 3a MEXI
COILiaJIbHOI OOIPYHTOBAHOCTI 1 MiAPUBATH 3arabHO3aMO0KHY QYyHK-
[il0 KPUMIHATBHO-IPABOBUX HOPM. 3pO3yMiIO, MIO KpUMiHAIbHHNA
3aKOH TIOBMHEH perjiaMeHTYyBaTH 1 He3acTocyBaHHs caHKLid. [Ipore
OUTBIIIC TOJOBMHU 3JIOUMHIIIB 3BUIBHSIOTHCS BiJl BiJIOyBaHHS IOKa-
panHs 3 BunpoodysanHaM (ct. 75 KK), y Tomy umncii 3a TskKi i 0co0-
JIMBO TSDKKI KOPUCIMBI 3J10YWHU, a TEBHIM YacTHUHI MPHU3HAYAETHCS
OUIBII M’SKe MOKapaHHs, HiX nependadene 3akoHoM (cT. 69 KK). He
€ BUHSITKOM BHUIIaJIKH OIHOYACHOT'O 3aCTOCYBAHHS LIUX ABOX CTATEH.

TakuM YMHOM, CHIBBIAHOIICHHS MIX TIOIPO30I0 3aKOHY 1 MPAKTH-
KOO TIPHU3HAYCHHS MMOKapaHHs 3aIMIIAETHCS TykKe ckiaguuM. Ha Ha-
11y IyMKY, 3arallbHO3ano0DKHHANA eeKkT KpUMIHAIBHOTO 3aKOHY 3Ha-
YHO OcNabJeHWH depe3 TOMMpEeHYy MPaKTUKy 3acTOCYBaHHS
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3BUIbHEHHS BiJl BiOyBaHHS MOKapaHHs 3 BUIPOOyBaHHSAM (CT. 75
KK) i mpusnaueHHs1 OinbIl M’SIKOTO MOKapaHHA, HK INepeadadyeHo
3akoHOM (cT. 69 KK), abo mpu3HaueHHS MEePEeBaKHO MiHIMAJIbHOI'O
MoKapaHHs, 0 nependadeHe B caHKiii. ToMy KOHQIIIKT MiX 3araiib-
HUM 1 CIICIiaJIbHUM 3aro0iraHHsIM JIOCATae BEIMKOI rocTpoTH. [loku
OLUTBIIIE MTOJIOBUHU 3aCY/PKEHUX 3BUIBHSIOTHCS BiJ BiOyBaHHS IOKa-
paHHs, Y TOMY YHCIIi 32 TSKKI i 0COOIMBO TSKKI KOPUCIIMBI 3JI0YMHH,
OYIKyBaTH BiJ KPHUMIiHAJIBHOTO 3aKOHOJABCTBA €(QEKTHBHOTO BHKO-
HaHH$ Horo 3ano0iKHOT (YHKIIIT HE JOBOJAUTHCS.

3BiTbHEHHSA BiJ BinOyBaHHS MOKAapaHHS 3 BUIIPOOYBAaHHSIM CHPHIi-
Ma€ThCA B CYCHUIBCTBI SIK CBOrO POAY IOPUAMYHE TOMUIYBAaHHS, IO
MiIpUBac AOBIpYy 0 CUCTEMH KPUMIHAIBHOI'O MPaBOCY/Isl. 3BUYANHO,
IpPOMaJICbKY AYMKY HE MOXKHa BBaXXaTH 00’ €KTUBHUM KpUTEpieM Aikic-
HOi e(peKTHBHOCTI KpUMIHAJIBHOTO 3aKOHY, OJJHAK CaMe iCHYBaHHSI YsIB-
JIeHb PO HOro HeJoCTaTHIO e()eKTHBHICTh HEraTUBHO BIUIMBAE HA J0-
CATHEHHS 111l 3arajJbHOro 1 CHeiaaIbHOr0 3a00IraHds 3JI0YMHAM.

3ano0ikHa pOJIb KPUMIHAJIBHOTO 3aKOHY peai3yeThCs dYepes
TICUXOJIOTTYHUI BIUIMB Ha CBiJOMICTh TpoMajisiH. [Ipore ocHOBHA Ma-
ca JIFoJIeH He MIKaBJIAThCS, SKi TTOKapaHHS BCTAHOBJICHI 3aKOHOM 3a Ti
YM iHIII 3JIOYMHU, 1 BOHM HE CKOIOIOTh 3JIOUMHIB HE Uepe3 CTpax Iie-
pen ToKapaHHsIM, a B CHJIy CBOiX MOpajJbHUX MepekoHaHb. [lorpoza
3aKOHOM 3BEpHEHA JIMIIE 10 TUX, XTO Ma€ HaMip BUYMHUTH 3JIOYHH Y
CHJTy CBOiX aMOpaJlbHHX SKOCTEH, TOZ1 AK JUis OLIBIIOCTI Jrosei Be-
JUYWHA TIOrpo3u Oaiiyka, OCKUIBKH BOHU JOTPHUMYIOTHCS PABOBHX
HOPM JTIOOPOBITBHO, TOMY 3aKOHOCIYXHSIHUX TPOMaJIsiH HEMa€e Heoo-
X1THOCTI MoTepe/KaTH MOrPO30I0 3aCTOCYBAHHS TOKAPaHHSI.

B ropuanyHili MpakTHIlI TAKOXK TPAIUISIFOTHCS BUMAJAKA BUMHEHHS
3JIOYMHY 1]l BIUIMBOM 3JIOYMHHOTO OTOYCHHS, HAWOLIBII JJO TaKOro
BIUIMBY CXMJIbHI HEMOBHONITHI. Y TaKWX JOfEH cTpax OyTH NMpUHU-
KEHUMH YIICHaMHU TPYIH, MiJJaTHCS HACHIBCTBY, BTPATUTH SIKUICH
CTaTyc CUJIbHILIE CTpaxy Mepes IOpUINIHUMH CaHKIIISIMHU.

3JI0uMHeIb YacTO Ji€, BUXOJMYHM 3 MPUITYIICHHS, 10 BCE 00iii-
JIeThCs, a JIyMKa PO Te, 110 BiAOYIEThCs, AKIIO WOr0 3aTPUMAIOTh,
BIIXOJIUTH Ha JPYyruii miad. ToMy MiIBULIEHHS CTYIEHs HEBiIBOPOT-
HOCTI] BiAMOBIAJILHOCTI BeJle 10 CKOPOUEHHSI 3II0YMHHOCTI. [IpuHImn
HEBIJIBOPOTHOCTI O3HAYa€, M0 BUHHI y BYMHEHHI 3JI0YMHIB HE TIO-
BHMHHI 3aJIMIIATHCS O€3KapHUMU. SIK TIIbKM CKOEHO 3JIOYMH Ta MOPY-
IIEHa KPUMIHAJILHO-TIPABOBa 3a00pOHa, IMOrpo3a 3aKOHY MOBHHHA
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CTaBaTH peaNbHOI0 1 HeBinBOpoTHOW. CyCHibcTBO MOBUHHO OYyTH
MepeKoHaHe B TOMY, IO MOKapaHHs HE TUIBKH MependadeHe B CaHK-
11ii, aJie i peaibHO 3aCTOCOBYETHCSI.

VY 3j10uMHaX MPOTH BIACHOCTI JUIsS JOCATHEHHS IIJICH 3arajibHOI i
CHeliaabHOI MPEeBEHIIil BaXKJIMBE 3HAUCHHSI Ma€ HE TLIBKU HEBIBOPO-
THICTh KPUMIHAJIBHOI BiJIIOBIJANIBHOCTI, aj¢ i HEBiJBOPOTHICTh Bij-
IIKOTyBaHHS 3aIOisIHOT 3JI0YMHOM MaiHOBOI mikomu. J{is Garatbox
3JIOYMHINIB BIJIIIKOJyBaHHSI IIKOJW € OLIBIIOK Kapor, HDK MpH3HA-
4yeHe nokapanHs. Ha sxanb, yepe3 HeeeKTHBHY CHCTEMY BiAIIKOIY-
BaHHS IIKOJM 3JIOYMHII 3 JIETKICTIO YXWJISIOTHCS BiJ WOro CILIATH.
BigmkomyBaHHs MPaBOMNOPYIIHUKOM 3amolisiHOi MalHOBOI IIKOAW
BIJTHOBJIIOE JIMIIIE MAWHOBI BiIHOCHHHM, ajieé HE KOMIICHCYE TMOTEepIIi-
JIOMy BHUTpAT 4Yacy 1 mpaili Ha peaji3allito MoKapaHHs, a TaKOX MO-
payibHUX 30UTKIB. BiAmkoayBaHHs 30MTKIB MOBHHHO 3aCTOCOBYBATH-
Csl OIHOYACHO 3 KpUMIHABHUM TIOKapaHHsAM. EQekTuBHICT mpoTuail
3JI0YMHAM MPOTH BIIACHOCTI, KPIM iHIIMX 3aXOJiB, 3a0e3MeuyeThes i
pealibHUM BiJIIIKOYBAHHSM IIIKOHU, 3aIOJIITHOKO 3JIOUHHOM.

3aranpHO03aM00KHE 3HAUCHHS TOKapaHHS 3HAYHO 3HIDKYETHCS 32
paxyHoK ciabkoi peanizaiii nNpuHOUNY HeBigBopoTHOCTI. CTyIiHB
pU3UKY OYTH BHKPHTUM 1 3aCy/DKEHHM Ma€ TMEpIIOpsSAHE 3HaUCHHS
JUIS 3aII00DKHOTO BIUIMBY KPHMIHAJIBHOTO 3aKOHY. XO04 HEOOXIiIHO
3a3HAYMTH, 110 JJIsl JOCSITHEHHS METH 3arajibHOi IPeBEeHIIil mepuioyve-
proBe 3HAUYCHHS Ma€ HE peajbHEe CTAHOBHIIE, 110 BiJOOpaXKaeThCs B
CTaTUCTUYHUX JaHUX, a T€, K PH3UK BUKPHUTTS CIIPUAMAETHCS Hace-
neHHsM. Ha skaib, rpoMajsiHM BIIEBHEHI B TOMY, IO 3HAYHA YacTHHA
3JIOYMHIIIB, SIKi CKOINM 3JI0YMHU MPOTH BIACHOCTI, HE MPUTSTAIOTHCS
JI0 KPUMIHAJILHOT BiJIIIOB1IaIBHOCTI.

HeoOxiqHo He TUIBKHM MPAKTUYHO MiJBHILYBATH PIBEHb PO3KPHUTTS
3JIOYMHIB Ta TPHUTATHCHHS 3JIOUMHINB JO KPUMIHAJIBGHOI BiJIOBI-
JalbHOCTI, @ W MIMPOKO iH(GOPMYBAaTH HACEJCHHS MPO el MpoIec.
Tak, ysiBa Ip0 HU3bKE PO3KPUTTS 3J0UYHHIB (HE3aJIEKHO Bif X (akTu-
YHOTO PO3KPUTTS) HEraTHBHO I103HAYAETHCS HA CTaHI MOpaJIbHO-
MICHXOJIOTIYHOrO KJIIMaTy 1 € TCHUXOJOTIYHUM JKEPEIOM 3JI0YMHHOL
noBemiHKU. TlOMMpeHHsT MOBHUX CTATUCTUYHHUX JIAHUX 4epe3 3aco0H
MacoBoi iH(opmallii, 0e3repedHo, CIIPUITUME 3aIT00IraHHIO 3JIOUHHIB,

TobTto 3acobam MacoBoi iH(oOpMaLlii BiABOAUTECS 3HAYHA POIb Y
npotufil 3moynHHOCTI. [IpoTe y KpuMiHOMOTIUHIN JiTepaTypl € To4kKa
30py mnpo BB 3MI B KyJbTUBYBaHHI <«3JIOYMHHOI» imeonorii. Y
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3B’SI3KY 3 IIMM 3a3HAa4yaeThes, 110, TO-Teplle, e HarHiTaHHs CTpaxy
nepe] 3MOYMHHICTIO Ha TITi iH(opMallii, CIIOBHEHO] JKaxiB 1 4yacTo jaaie-
Kol Bifl peanbHOI AiicHocTi. [lo-Apyre, He MEHIIOI MKOAW 3aBJAA€ PoO-
MaHTHU3AIlisl 3JIOYUHHOTO JXKUTTS 1 MOpaJti, 300pakeHHsI 3JI0UMHIIS MaJIo
HE TepOoeEM CYCIUTLCTBA Ha cTopiHkax myomikamid 3MI. [le npu3BomuTh
JI0 TOTO, 1110 CEepe] HACeNIeHHs, OCOOIMBO MOJIOJII Ta TIJUTITKIB, HETaTH-
BHa CoIliaJlbHA TIOBEAiHKA HaOynaa MpuBaOIUMBOCTI. BHCIIOBIIOIOTHCS
i1€1 TIpo Te, 10 3JIOYMHHHI CBIT, «3JI0JIiT B 3aKOHI» — 11 YaCTHHA KYJIb-
TypH, a 3JI0YMHHI «IPaBUJIBHD» MOHSITTS JIETIIe 1 PO3yMHIIEe 3aKOHIB.
I mapemri, 3MI akTHBHO CHpUSIOTH PYHHYBaHHIO JyXOBHOI cepu
XKHTTSl CYCIUIBCTBA B IJIOMY: TIOPODKYIOTh aMOPAJIBHICTD, HACHIIBCT-
BO, MOpHOTrpadito, BUXOBYIOTH JIO/IEH Ha i1eanax BCeI03BOICHOCTI.
[NommpeHHst 3a KOPUCIMBI 3JI0YMHU TIOKapaHb, MOB’A3aHUX 3 0OMe-
KEHHSIMUA MaTepiabHOrO XapakTepy, AOUUIBHO 3 MOTJISILY JOCSTHEHHS
METH CIIeIiajbHOT MpeBeHIlil. PeaibHe 3aCTOCYBaHHS TaKUX BUJIIB MOKa-
paHHsI, Ha HaIly AyMKY, eeKTUBHIlIe, HAPHUKIIA], 3BUTLHEHHS Bij Bifl-
OyBaHHSI TIOKapaHHS y BUIJISI MO30aBICHHS BOJI 3 BHIIPOOYBaHHSIM.
EdexTrBHICTD crelianbHOT MPEeBEeHIil Pi3K0 3HMKYEThCS, KOJIH 3J10YH-
Hellb BUTUIaUye mTpad He 31 CBOET KUIIIEH], a TOBEPTAIOYH JIMIIIE YaCTH-
Hy Harpa®oBaHoro. ToOTo mopsn 3i cTsaryBaHHsSM wTpady MOBUHHO
3IMCHIOBATUCS TIOBHE BiJIIIKOyBaHHSI IIIKOJIU MTOTEPIILIOMY.
BucnoBku. [Ipobnema 6anaHcy npas moTepminux i oOBUHyBaye-
HUX € OIHIEI0 3 KIIOYOBHX Y MPOTHIII KOPHCIMBOI 3JI0YMHHOCTI,
OCKUTBKH CHOTOJHI MpaBa MOTEPHiIMX MEHII 3aXHIIeHi, HiK MpaBa
OOBMHYBauEHUX. [HOJI 3JTIOUMHIII BBaXKAIOTh BUTIJHUM BiJIOyTH IIEB-
HUW CTPOK TMO30aBJCHHS BOJI, aje 30epertd 3700yTe 3JIOYMHHHUM
HUISIXOM AJISl CBOTO MaTepialibHOTo 3a0e3MeueHHs Ha JIOBT1 POKH.
Heo0OxigHO 3aKOHOJABYO MAaKCHMANbHO CTUMYJIOBATH BUHHOTO
JI0 TOOPOBUIBHOTO MOBEPHEHHS BUKPAJICHOTO Ta BIJIIKOJYBAaHHS 3a-
BIaHOi mkoau. HaliBaxJMBiluM 3aBJJaHHSIM TIOBUHHO OyTH HE JIHMIIE
MOKapaHHs 3MOYUHIIS, a i BiIIKOIyBaHHS MOPAIBHOI Ta MaTepiaib-
HOT IIIKOJTH, 3aBJIAaHOI TIOTEPITIIIOMY.
Otxe, 3anmo0iraHHs 3araJlbHOKPUMIHANBHIM KOPUCIMBIN 370YMH-
HOCTiI Ma€ OyayBaTHCs 3 ypaxyBaHHSM OCOOJIMBOCTEH JeTepMiHalli-
OHHOT'0, MPHYUHHOTO KOMIUIEKCY IbOTO BUAY 3I0YMHHOCTI.

Cnucok BUKOPUCTAHUX J7KepeJt
1. JanpmmH U. H. 3a npecrynnenne — HakazaHue. XapkiB: Buma mko-
ma, 1975. 106 c.
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®uaei 10. B.

HNPUYHUHBI, YCJIOBUA U HPEAYIIPEXXIEHUE
OBHIEYT'OJIOBHOU KOPBICTHOMU NPECTYITHOCTH

B cmamve coenan axyenm Ha HeOOXOOUMOCMU BbIAGIANb 3AKOHOMEPHOCIU
nPecmynHoCmu, ee NPUYUHbLL U YCIL0BUSL C Yelbio 8blpabomKu Haubonee I(hexmug-
HbIX Mep NPOMUBOOEtiCMEUs. IMOMY He2AMUBHOMY, ACOYUATLHOMY S8/LEHUI).

Ommeueno, umo Oe3HAKA3AHHOCHb, Mecme ¢ OblICMPOMOU U OMHOCUMENbHOL
J1€2KOCbIO0 NPUoOpemenusi O0OCMAamoyHo OONLUIUX MAMEPUATLHBIX CPeOCcms, biazo-
0apsi KOPICHIHBIM NPECYNIEHUSIM, CIIUMYAUPYen KPUMUHATUZAYUIO 06Uujecmed.

Koncmanmuposano, umo 6 obujecmee ¢ blCOKUM YPOBHEM HPEeCHynHOCHU
02POMHblE CPeICmEd MPAMAMCS HA CUCIEMbL OXPAHbL IO, UMYUecmed, obuec-
MBEHHO20 NOPAOKA, HA 0OecnedeHue Cucmembl pasodayeHus U HAKA3aHUus MHOO-
YuCIeHHbIX npecmyntukos. M ece menvue cpedcme ocmaemcsi Ha 0Opazosawnue u
Kynbmypy. B pesyibmame makas cunyayusi npugooum K CImaHoGIeHuio Ha nPecmyn-
HblIl NyMb 6Ce HOBbIX U HOBbIX NH0OEL U K PACUUPEHUI) NPABOOXPAHUMETbHOU CUC-
memvl, pacxo008aHUsl HA Hee 8ce Dolee MACUMAOHBIX CPEOCM.

Knrouesvie cnoea: obujey2ono8Has KOPbICMHAS NPECMYNHOCMb, NPUYUHbL U
VCIIOBUSL RPECTYNHOCIU, NPEOYRPENCOEHUe NPECHYNIeHUL.

Filey Yu. V.

CAUSES, CONDITIONS AND PREVENTION OF GENERAL
CRIMINAL CRIME

The paper notes that it is necessary to identify the crime patterns, its causes and
conditions, in order to develop the most effective countermeasures this negative,
asocial phenomenon.

1t is noted that impunity, along with the speed and relative ease of acquisition of
sufficiently large material resources, due to selfish crimes, stimulates the criminal
infection of society.

1t is stated that in a society with a high crime rate, huge funds are spent on the
systems of people protection, property, public order, to ensure the system of exposure
and punishment of numerous criminals. And less and less money remains for
education and culture. As a result, this situation leads to the emergence of new and
new people in the criminal way and to the expansion of the law-enforcement system,
the cost of it more and more large funds.

The problem of balancing the rights of victims and accused is one of the key to coun-
teracting mercenary crime, because today the rights of victims are less protected than the
rights of the accused. Sometimes criminals find it advantageous to have a certain period
of imprisonment, but to keep a criminal offense for their material support for many years.

It is necessary legislatively to encourage the perpetrator, as much as possible,
to return the stolen voluntarily and to compensate the damage. The most important
task should be not only to punish the offender, but also to compensate moral and
material damage inflicted on the victim.

Key words: common criminal crime, causes and conditions of crime, prevention
of crimes, the law-enforcement system, victims’ rights.
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Yyradekos I'. 3.,

3aMECTUTEITh HAYalIbHUKA YUPEKICHUS 1O BOCIUTATEILHON
pabore 'M-172/10 JYUC no Manrucrayckoii ooactu MBJ]
Pecrryonuku Kazaxcran, r. Akray

O HEKOTOPBIX ITPOBJIEMAX B YI'OJIOBHOM,
YI'OJIOBHO-UCHTIOJIHUTEJIBHOM
3AKOHOJATEJIBCTBE PECITYBJIMKH KA3AXCTAH,
KACAIOIIUXCS NEATEJbHOCTH YUPEXJIEHUI
MUHHUMAJIbHOM BE3OITACHOCTH,

IYTHU UX PELIEHUSA

B cmamve packpeimol ocobennocmu omoObIBAHUS. HAKA3AHUSL 8 ywpeo;caenwzx
MUHUMATBHOU 6e30nacHocmu (KOAOHUSA-NOCeNeHUe) Y20N08HO-UCROTHUMENbHOU CUC-
memvl Cmparbl, NPOOIEMblL U RYMU UX PEUleHUs NYMeM 6HeCeHUll USMEHeHUll U OONo-
JIHEeHULl 8 ()eﬁcmeyrozqee 3AKOHOOAMENbCMBO CMpAamrbvl, npeaocmaeﬂenbl NlAaHsbl no
Moaepnusauuu U nepcnekmueam pa3eumusi OanHo20 urHcmumyma.

Knroueswvie cnosa: yupedicoenue MUHUMAIbHOU Oe30nacHocmu, npoodiemvl, nep-
CNneKmuebl paseumusl.

IMocTtanoBka npodJieMsbl. YupexaeHne MUHUMAILHON Oe3omac-
HOCTH — OJIHO U3 BaXKHBIX YUPEXKJECHUN YTrOJIOBHO-UCIOIHUTEIHHOMN
cucreMbl PecniyOonmku Kazaxcran (manee — YHC PK), umeromee
omnpezeneHHy0 cnenuduky. B ydpexxaeHusx MUHUMaIbHON Oe3ora-
CHOCTH, KaK TpaBWJIO, OTOBIBaIOT HAKa3aHHE TBEPJO BCTABIIHME Ha
MyTh UCHpaBIEHUs, IepeBeieHHble U3 yupexaeHuit YC 3akpsiToro
tuna (mpum. aBropa) (m. 2 4. 1 cr. 96 YUK PK), ocyxnennsie k nu-
LICHUIO CBOOOBI 3a MPECTYIUICHHSI, COBEPIICHHBIE TI0 HEOCTOPOKHO-
CTH, W JIMIIA, BIEPBHIE OCY)KJIEHHBIEC 32 COBEPIIEHNE YMBIIUIEHHOTO
MPECTYIUIEHHsI K JIMIIEHUIO CBOOOBI Ha CPOK IO OJHOTO rofa, C OT-
ObIBaHMEM HaKa3aHUSl B KOJOHHSX-TIOCEIEHUSX, a TAaKXkKe OCYKICH-
HBIC, TIepeBe/ICHHBIE U3 YUPESKACHUIN CpeHEH U MaKCUMallbHOW 0e3-
OIMACHOCTH B COOTBETCTBUHU C YacThIo nepBoi ctathu 96 YUK PK [1].

Ponb maHHBIX yupexaeHHH MUHUMAaIbHON 0€30MacHOCTH B Hepap-
xun yapexaenuit YUC, HecomHeHHO, Benmuka. C OJHOM CTOpPOHBI,
YUPEXICHUS MUHAMAILHON O€30MacHOCTH — 3T0 yupekaenus YUC, B
KOTOpPBIX OTOBIBAIOT HAKa3aHHUE B BUJIC JMIICHUS CBOOOBI (4. 1 CT. 48
VYK PK), ¢ npyroii cTopoHbI, yUpeKAeHHE HCKIIOYaeT HEeTaTUBHBIC
MPOSIBIICHUS JIMLIEHHS CBOOO/IBI 3aKPBITHIX TUTIOB Yupexaenuiit YUC.

NnmenHo uccnenoBanue NeSITENbHOCTH 3TUX YUPEXKICHUH MCION-
HEHHs HaKa3aHWs, TMPOOJIEMHBIX BOMPOCOB, KOTOPbIE BO3HUKAIOT B
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mpoliecce MCIOMHEeHUsI HaKa3aHW, AacT BOZMOXXHOCTH OoJiee MOIHO
3a/lelicTBOBAaTh MX MOTEHIMAT M YMEHBUIUTHh KOJIWYECTBO OCYXAEH-
HBIX, Ha KOTOPBIX OYyZeT HEraTUBHO BO3/IEHCTBOBATh KPUMHUHOT CHHAS
cpefia OCYXAEHHBIX 3aKPBIThIX KOJOHUH.

AHaIN3 NOC/IeTHUX Hccael0BaHnii U myOaukanuid. Teoputuue-
CKOM 0a3olf HMCcemoBaHUs MPOOIEMBbl CTAIM TPYABl CHELUAIHCTOB
YTOJIOBHOTO, YT'OJIOBHO-HCIOJIHUTENBHOTO MpaBa M KPUMHHOJOTHH, a
nMeHHo: Aoauposa H. M., AreibaeBa A. H., AnayxanoBa E. O., Jly-
naroekoBa H., XKynycosa b. XK., Hapuxbaesa M. C., Munaarymno-
Ba A. X., Uykmantosa /I. C., Porosa U. U., Pyctemonoii I'. P., Hyke-
HoBa M. O., UmameBa b. M., Maynenosa I'. C., Typenxoro H. H u ap.

Heas crarsu. Onpenenuts NpodiieMbl B YTOIOBHOM, YTOJIOBHO-
WCTIOJIHUTEIBHOM 3aKoHojaTenbcTBe Pecnyonmkm Kazaxcran, kaca-
IOUIUXCSA JIESITENBHOCTH YUPEXKIEHHH MUHUMAaIbHOM 0e30MacHOCTH,
MIyTH UX PEIIeHUsI.

H3noxenne 0CHOBHOr0 MaTepuasia. 3aKOHOIATENb HE 3PS BhIJIE-
JIUIT OCOOBIN cTaTyc AaHHBIX YUPEKICHHN: Tak, B yacTH 1 crartbu 48
YK PK ykazano, 4To JIMIIIEHHE CBOOOJBI COCTOMT B M3OJISIIUM OCYX-
JICHHOTO OT OOIIECTBA ITyTeM HANpasieHus ero B KOJOHHIO-TIOCETIeHHE
WIN nomeujeHusi B WCTIPABUTEIBHYIO KOJOHHIO OOIIEro, CTPOroro,
0c000T0 peKUMA WIH B TIOPEMY [2].

B yupexnenuss MUHUMaIbHON 0E€30MACHOCTH OCYKICHHbBIE HANpa-
enaomces, a B Apyrue Bunsl yupexaenut YUC nomewaromes, tem
CaMbIM 3TO O3HAYaeT, 4TO OCYXJEHHBIE B KOJIOHHWU-TIOCEIEHUH OT-
OBIBAIOT HAKa3aHHUE JOOPOBOJILHO.

bonee toro, naHHbBIA BUJ YUYPEKIECHUNW PEATBHO JAET BO3MOXK-
HOCTb TPOBEPHUTH OCYKIIEHHOTO, BElb, TI0 CYTH, YUPEXKACHHUS 0100~
HOT'O poJia SBJISIOTCS MEPEXOAHBIM 3TAallOM MEXAY PeabHOW M30IId-
el ot odmecTBa U 0e3 TAKOBOTO.

HebGe3pinTepecHbIM siBiIsieTcss MHeHHE yaeHbIX Kysnenosa @. T.,
ITogpimoBa II. E. u IImapoBa U. B., koTropsie 10 3TOMYy MOBOAY B
OJHOH M3 CBOMX PabOT OTMEUald, YTO KOJOHHH-TIOCENCHUs AAl0T
BO3MOYKHOCTh ITPOBEPUTH, HACKOJIBKO MPOUYHO KaXKJIbIH OCYKJIEHHBIN
BCTaJ Ha IMyThb HCIPABJIEHUA, MOPBAJl C MPECTYMHBIM IMPOLUIBIM U
CMOJKET JI1 OH XHTh B YCIOBUSAX 0CBOOOKIeHUs. OCOOEHHO 3TO BaXK-
HO JUISL JIML, COBEPUIMBIIMX HamOoliee TSDKKUE MPECTYIUICHHsI, JIJIH-
TEIbHOE BpEeMsI COJEpXAIIMXCs B MECTax 3akKIIOYeHHs M B 3HAUU-
TENFHON CTENEeHU YTPAaTUBIIMX COIHANIbHBIE CBS3U € oOmecTBoM [3].
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MBI coriacHbl CO MHOTHMH aBTOPaMHU HAYYHBIX TPYAOB IIEHUTEH-
nuapucroB — Haramesa A. E., UykmanrtoBa /1. C., Xacenosa H. XK. u
JOPYTHEMH HCCIIEIOBATEISIMH, YTO YUPEXKICHNEe MUHUMAIILHON Oe3oma-
cHocTH (pakTHUecku He JumaeT cBoOonbl. K mpumepy, ocyxaeHHBIE,
COTJIACHO PACTOPSAIKY AHS, B JHEBHOE BPeMsl HaXOAATCS Ha paboumnx
00beKTax, HaXOJIINXCS B OCHOBHOM 3a MpENelaMu Y4pESKACHUS
(a03. 2 4. 8 c1. 143 YUK PK), a ocyk/eHHbIE, OTOBIBAIOIINE HAKA3a-
HUSl B OOJIErYeHHBIX YCIOBHSAX, U BOBCE UMEIOT IMPAaBO MPOKHUBATH
BHE YUpEXJCHHUS Ha apeHJOBAaHHOM WM COOCTBEHHOH >KWIIOW TLIO-
1Iaay B Mpezenax HACeJIeHHOro MyHKTa, TAe HaXOAUTCs YUpEeKIeHNE
(m. 2 4. 5 ct. 143 YUK PK).

Kazaxcranckuit neanrennmapuct Yykmautos /. C. B cBoux Tpy-
nax 0003HAYWI, YTO «...B CIydasx OTOBIBAaHHS HAKa3aHHs B KOJO-
HUSX-TIOCENCHUAX 3ajlada M30MSIUH OCYXKJAEHHOro OT ofliecTBa He
JOCTHUTAETCsI, U, CIIEIOBATENbHO, HEllb3s IPU3HATH JaHHOE HaKa3aHHe
JIAIICHHEM CBOOOABI»[4].

JlesTenbHOCTh YUpEeXKACHUS MUHUMAaJIbHOH 0€301acHOCTH BO MHO-
TOM KOHKYPUPYET C APYTMMHU BHJIAMU HaKa3aHWH, TAKMX KaK OrpaHu-
4eHUsI cBOOOJIbI, B HEKOTOPHIX MOMEHTaX C YCIOBHBIM HaKa3aHHEM.
OcyxeHHble, OTOBIBAIONIME HAaKa3aHWUE B YUPEKICHHSX IOJHOH U
MaKCHMaIIbHOM 0€30MacHOCTH, CTOST B OOJBUIMHCTBE CIy4asx Iepes
BBIOOPOM — OCBOOOIMTHCS 1O YCIOBHO-JIOCPOYHOMY OCBOOOXKICHUIO
WK OTOBIBATh HAKAa3aHHE B YUPEKICHUSIX MUHUMAIbHOW Oe30macHOC-
TH MO0 HA000pOT, JMOO 3aMeHBl HEOTOBITOTO CpOKa HaKa3aHHS
mrpadom. [TomumMo ykazaHHON KOHKYPEHIIMH MEKAY coOOH KOHKYpH-
PYIOT OrpaHW4eHHs CBOOOABI M YCIOBHOE oCyXkIeHue. Mmerotest psj
npoOiieM MeXly OIMHAKOBBIMH BUJaMH HaKa3aHHs OrPaHHYECHUS CBO-
00/IbI KaK BHJIOM HaKa3aHHUS U 3aMEHbI OoJiee MATKMM BHJIOM HaKaza-
HUSI, TO €CTh HA OrPaHUUYEHUE CBOOO/BL.

Ha Ham B3risiz, A7 ONTHMHU3AIMK YTOJNOBHBIX HaKazaHW, yro-
JIOBHO-HMCTIOTHUTENBHONW CUCTEMBI, YMEHBIICHUS! TIOPEMHOTO HaceJe-
HUSl ¥ HHCTUTYTA YIOJIOBHBIX HAaKa3aHU, HE CBSI3aHHBIX C JIMIICHUEM
cBOOO/IBI, MBI TIpeJIaraeM peopMUPOBaTh YUPEXKISHHE MHHUMAb-
HOM 0e30MacHOCTH M TIEPEBECTH ero B paspsn yupexnenuid YUC, He
JUIIAIOMINX CBOOOJBI, a OrpaHMYMBAIOIIMX CBOOOAY. YUpexXIeHHS
nepexBanu(UIUpPOBaTh B HCIPAaBUTENbHBIE IEHTPHI AJS JIMI, OT-
OBIBAIOIIMX HaKa3aHHE B BUJC OIPAaHUYCHUS CBOOOJBI, C mepenavei
JaHHBIX yupexIeHui ciyx0am mpobaunuu. bonee Toro, B ct. 51 Mo-
JeTTbHOTO YTOJIOBHO-UCTIOIHUTEIBHOTO KOjeKca, mpuHsToro IlocTa-
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HOBJICHHEM MEXKIIapJIaMEeHTCKON accamOien TocylapCTB-y4acTHHKOB
ConpyxectBa HezaBrucumpix ['ocygapcTB 0 MOJENIBHOM YrOJOBHO-
WCIIOTHUTEIBHOM KoJIeKce JuIst TocyaapeTB ydactHukoB CHI', ykasa-
HO, 4TO OCY>KACHHBIE K OTPaHMYEHHIO CBOOOBI OTOBIBAIOT HAaKa3aHHE
B KonoHusgx-nocenenusx [5]. Jaunsiit Borpoc paccmatpusaics Ko-
MUTETOM YTOJIOBHO-UCIIOIHUTENbHON cucTeMbl Munucrepctsa HOc-
tuun PecniyOnukn Kazaxcran, HO MONY4HMI HETaTUBHYIO PEAKIIHIO
CO CTOpOHBI MEPCOHAaa U PyKOBOJCTBAa KOJOHMH-nIocenennii. Hema-
JIOBXXHBIM OCTaercs TOT (paKT, 4TO TOCYyIapCTBOM TPATATCS OTPOM-
Hble OIO/PKETHBIE CPEACTBA Ha COAEP)KAHHE OCYXKIACHHBIX, KOTOpBIC
TPYAOYCTPOEHBI, TONYYalOT 3apab0THYIO TUIATy, OTOBIBasl HaKa3aHHS
B BUJIC JIMIICHUS] CBOOOJBI, TIPY 3TOM HE HaXOAACh OCHOBHOE BpEMs
CpoKa JHIeHus: cBoOoabl B n3omsiuud. K nmpumepy, no uroram 2016
roga, Ha cogepxkanue PI'Y «Yupexnenus ['M -172/8» KYUC MBJ]
Pecnyonuku Kazaxcran (yupexaeHHe MUHUMAIbHON 0€30MaCHOCTH ),
I/le CpelHECIMCOYHAsI YHCIEHHOCTh He npeBbiiana 50 ocyKIeHHBbIX,
3arpaveHo Oonee 157 MUJUTMOHOB TEHTE.

[Ipu pedopMupoBaHNH TIO BBINIEYKa3aHHOW CXEMe, IO HaIeMy
MHEHHUIO, YaCTUYHO pelaTcs MpoOSieMbl, CBS3aHHBIE C OTOBIBAHUEM
HaKa3aHMs B BUJIE OTPaHUYEHHs CBOOO/BI, TaK KaK B JIAHHBIX yUpPEK-
JeHusX (YIpeKIeHHIX MHHUMAILHON 0€30MacHOCTH — UCIPABUTENb-
HBIX LIEHTPax) UMEIOTCS peajibHble MEXaHMU3MBbI 110 BBIABIEHHIO, Ipe-
CEUEHUIO U HENOMYIIEHUIO MPECTYIIEHUH, B TOM YHCJE TOBTOPHBIX
npectymieHuidi. CaMoycTpaHsTCsi MPoOIeMbl, CBA3aHHBIC C JEITENb-
HOCTBIO YUPEXKJIEHNUS MUHUMAIIBHOM 0€30MacHOCTH, OJIHOBPEMEHHO C
3THUM OKUJAETCS YMEHbIIEHHE TIOpeMHOro HaceneHus. C 3KOHOMH-
YecKOW TOUYKH 3pEHHUs Ha MOJIEPHU3ALMIO YUPEXKICHUS HE OKUIaeTcs
CYIIECTBEHHBIX PacxXoJOB OIOJDKETHBIX CPEACTB, TaK KaK BMECTO
OCYX/ICHHBIX, OTOBIBAIOIINX HaKa3aHWE B BUJE JIMIICHUS CBOOOIDI,
OyayT OTOBIBAThH OCYXKJCHHBIE K OTPAaHUYCHUIO CBOOO/IBI.

Mexny Tem B 2014 rony 75 % MOBTOPHBIX NPECTYIIEHUH coBepIIIe-
HBI JIMLIAMH, OTOBIBAIOIIIMY HaKa3aHHE B BHJIE OTPAHUYEHHS CBOOOIBI.

K mnpumepy, Tonbko B 3amajaHo-KazaxcraHckoit 00yacTH Cypl,
CChIIasCh Ha 3TO MOCTAHOBJICHUE, OTKA3aJIM B YJIOBJIETBOPEHUH 15 mpen-
CTaBJICHHH O 3aMeHE OrpaHUueHHs Ha JIMIIEeHne cBoOopl. B mocnenyro-
LIEM 3TH OCYX/IEHHbIE COBEPIIIMIIN IOBTOPHBIE MTPECTYIUIEHUS [5].

B cBs13u ¢ TeM, 4TO yupekeHHe [0 CTPYKTYpE ABIISETCS MOTYOT-
KPBITHIM BHJIOM YUpEKICHUs, HAa 0a3e peOpMUPOBAHHBIX yUPEKIeC-
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HUI MMeeTCsl BO3MOYKHOCTD OTKPBITh peaOMIINTAIlMOHHBIE IIEHTPHI, B
KOTOpBIE OCYXKIIEHHBIE OyAyT HampaBlsAThCA A0 TOIYyroga 0 OKOH-
YaHUsl CPOKa JIMIIEHUs cBOOOJBI, TO €CTh OYIyT TMepeBeleHbl B MC-
MpaBUTENbHBIE EHTPBI JUIS ajanTaluyd K KU3HU Ha cBoOoze. Ilpu
3TOM TaKKe€ MOXXHO OTMETHTH OOTraThlii ONBIT COTPYAHUKOB YYpEK-
JICHUI MUHHMAaJIbHOW O€30MacHOCTU MO COIMAILHOW TOMOIIU: TPY-
JOYCTPOWCTBO, N3yYEHHE JIMYHOCTH, BBISIBIICHHE CKIOHHOCTEH K CO-
BEPUICHUIO YTOJOBHBIX TNpaBOHApYIIEHWH W T. A. s mpoBepku
3¢ (EKTUBHOCTH BHOBb CO3JJAHHBIX MCIIPABUTEIBHBIX LIEHTPOB MpPEA-
Jlaraercsl MOATOTOBUTH 3aKOHOMPOEKT O BHECEHWH M3MEHEHHH U JIo-
MOJTHEHUH B 3aKOHONATENBHBIE aKThI, PEryIHpYIOIIHe JIeITebHOCTh
BHOBb CO3JaHHBIX YUYPESKACHUH, HCIOMHIIONMX HaKa3aHHE B BHUJE
OTpaHUYEHHS CBOOOMBI, U OCYXJICHHBIX, POXOASAIINX TaM peaduin-
TaluIo, ¥ Ha 0a3e yuypexaeHUs MUHUMAaNbHOU Oe3omacHoctu JIYUC
no MaHrucrayckol o0JacTy IPOBECTH 2-J€THUH SKCIIEPUMEHT.

HecMotps Ha TO, 4TO JAaHHBIA BUJ YUPEKICHUS UMeEET OOraTyro
HUCTOPHUIO, B CHUCTEME OCTAINCHh HEPEHIEHHBIMH MHOTHE MPOOIJIEMBI,
Kacarolyecs Ha/J30pa U pexXuMa OTObIBaHWS HaKa3aHUs. MHOroumc-
JIeHHBbIE peOPMBI M MOJICPHHU3AIMY HE PELINIH OCHOBHBIE MTPOOIEMBI
B JICATENLHOCTH YUPEXKICHUH MUHUMAILHON 0€30MacHOCTH.

Ha ocHOBaHUM aHanM3a AESTEIBHOCTU YUPEKICHUA MUHUMAIIBHOU
6e3omacHocty Pecrryommku Kazaxcran B nepuon ¢ 2014 o 2016 roasl,
PE3YJIbTaTOB MPOBEICHHOTO OMpoca MPAKTHYECKUX paOOTHHKOB yupe-
KJICHUI MUHUMAaIbHOM OE€30MacHOCTH, a Takke jaenapramenta Y MC
mo MaHrucrayckod 007acTy, HaMH YCTAHOBJIGHO PsiJI OCHOBHBIX MPO-
0JieM, KOTOpbIC TPEOYIOT HE3aMEUIUTEIILHOIO PEIICHHSI YXKE CErOIHS:

- OpraHu3aIFsl HAAJIeXKAIEero Hal30pa 3a OCYKICHHBIMU;

- OpraHu3anys BOCIHTATEIBHOTO Mpollecca C OCYXKICHHBIMU
(ocykJieHHbIE OCHOBHOE BpeMs HaxXOAATCS BHE YUPEKACHHS, 3a HC-
KJIIOUEHHEM BBIXOJHBIX U MPa3IHUYHBIX JTHEH, COTPYJAHUKN BOCIIUTA-
TENFHOIO PEKHMHOTO, OTIeNa CIeNUalbHOro ydera W ApYyrue
CITyObI OCTAIOTCS B YUPEXKICHUH 110 OKOHYaHUU pabouero aH:);

- ynotpebieHne OCyKJeHHBIMA HAPKOTHYECKHX (TICUXOTPOIHBIX
W JIp.) BEUIECTB, aJIKOTOJIbHBIX HAIIUTKOB;

- IpOOIIEMBI TPYIOYCTPOHCTBA OCYKACHHBIX;

- COBEpIICHHE OCYXICHHBIMU YTOJOBHBIX TpaBOHAPYIICHUH,
MPECTYIICHHI, B TOM YHCJIe YKIOHEHHI OT OTOBIBaHWS HAKa3aHHs B
BUJIC JIMIICHUS] CBOOO/IBI, CBSI3aHHBIE C HUMHU MPOOJIEMBI MPEJOTBPa-
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LIEHHS, BBISBICHUS U PACKPBITHS JAHHBIX MPECTYIUIEHUH, a TaKkKe
OpTaHM3alMs U TIPOBEIEHHE PO3BICKHBIX MEPOIIPUATHIL;

- pSA IPaBOBBIX MPOOETIOB, TAK WM MHAYE CIOCOOCTBYIONIMX T10-
SBJICHUIO BBIIIEYKA3aHHBIX MPOOJieM W TPeOYIOMIMX JOMOMHEHUH B
YrOJIOBHOE, YTOJOBHO-MCIIONHUTENBHOE 3aKOHOIATENHCTBO Pecmy0-
nmukn Kazaxcran;

- psaa  TpaBOBBIX MpoOenoB  (KOMIW3WH) B YroJOBHO-
HCIIOJTHUTEIHHOM 3aKOHOIATENbCTRE.

ABTOp BHOCHUT psJ] IPENTI0KEHHH, KOTOpbIe YaCTUYHO WJIM B TO-
JHOHM Mepe MOMOTYT B pa3pelleHnH BhIle HaMH 0003HaUYeHHBIX MPO-
OJIEeMHBIX BOIIPOCOB.

Jnst obecriedeHust 3aKOHOIATEIBHON MOJIEPKKA aJMUHUCTPAIIU-
SIM YUPEXKJCHUI MUHUMAJIEHOW 0€30MaCHOCTH MPU OpTaHU3aIUuH Jie-
ATENFHOCTH OTJENIOB M TPYIIl TPYJIOYCTPOMCTBA OCYKACHHBIX HEO00-
XOAMMO BHECTH JomofHeHuss B nyHKT 2 crateu 18 YUK PK
(ITomHOMOYMS MECTHBIX MCIIOMHUTENBHBIX OPTaHOB) U U3JIOKHUTH €€ B
CIICIYIONIEH peIaKiuu: «Y CTaHABIMBAIOT KBOTHI PaO0YUX MECT JUIs
JIUI], COCTOSIIIUX HA Y4eTe CAYKObI MpoOaIluu U OTOBIBAIOIINX HaKa-
3aHUE B YUPEXKICHHIX MUHUMAJIbHOH O€30MacHOCTH, a TaKKe JIHII,
OCBOOOXKJICHHBIX U3 YUpexIeHUI». Tak, corliacHO 3TOH HOpME MeCT-
HbIC UCIIONHUTENbHBIE OPraHbl MOTYT YCTAaHOBHTH paboure MecTa Ha
MPOBOAMMBIC MU KOHKYPCHI 110 OYHCTKE U OJIaroyCTpoOHCTBY ropoja
U Ipyrue o0beMbl, TPEAOCTaBIsEMbIE MECTHBIMH MCIIOJIHUTENBHBIMU
opraHamMu. B MozenbHOM yrojlOBHO-MCIIOTHHUTENBHOM KOJEKCE JUIsS
ctpan CHI' mpemycmoTpeHo yacTthio 4 ctaThu 51, 9TO OpraHbl MecT-
HOT'O caMOyIpaBlieHHs 00s13aHbI COIEHCTBOBATH B TPYJAOBOM H OBITO-
BOM YCTPOWCTBE JIMILI, OTOBIBAIONINX HaKa3aHHE B BUJE OrpaHHUCHUS
CBOOO/IBI B KOJIOHUSAX-TTOCEICHUSX [6].

B cBs3u ¢ Tem, 4yTO B TEPPUTOPHANIBHBIX OpPTraHax BHYTPEHHHUX
JielT UMEIOTCS CIeUaIN3UPOBAHHbIE TOApa3/IeNIeHus], 3aHNMalOIe-
Csl PO3BICKOM, HEOOXOIMMO KOHKPETH3UPOBATh MOJIOKEHHUS ITyHKTa 3
gactu 1 craten 100 YUK PK (OnepaTuBHO-pO3BICKHAS 1€ TETBHOCTh
B YUPSKICHUAX) U U3NOKUTH ee B cleaytoulell penakuuu: «Opranu-
30BBIBAIOT NEPBOHAYAIBHBIE PO3BICKHBIE MEPONIPUATHS 10 MOUCKY U
YCTaHOBJICHUIO OCY)KJICHHBIX, COBEPIIUBIINX MOOET U3 YUPEKICHHIA,
a TaKXKe OCYXKIEHHBIX, YKIOHSIOIUXCS OT OTOBIBaHUS HAKa3aHUs 10
O0BSIBIICHUS MX B PO3BICK MO TIOCTAHOBIICHHIO OpraHa JO3HAHMS WIIH
CyJla, a TAKXKE OKa3bIBAIOT JAIBHEUIIEE COAEHCTBUE B PO3BICKEY.
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B npakTuydeckoil nesTenbHOCTH YUpeKIeHH MUHUMAaNbHOU 0e3-
OTMACHOCTH YCTaHOBJIEHA MpoOJieMa MpeJoCTaBlICHHs MpaBa BbIE3Ia
OCY)KJICHHBIM 32 MpeieNbl HACeIEHHOTO MTyHKTa B CBA3U C MPOXOXK/Ie-
HUEM IUIAaHOBOTO M BHEIUJIAHOBOTO JIEYEHHsI, HEHANpaBIeHuEe KOTOpPO-
IO MOXET MPUBECTH K TSHKKUM TOCIEACTBUSAM. B CBSI3M ¢ 3TUM HE0o0-
XOAMMO BHECTH JIOMOJIHUTENbHYIO 4YacTh B cTartbio 113 YUK PK
(Bble3npl 3a mpenenbl yupexaeHus ), U3JI0KUTh €€ B CIeAyIomIen pe-
nakuun: «OCYKII€HHBIM, OTOBIBAIOIIMM HaKa3aHUE B YUPEXKICHHH
MUHHUMaJIbHOW 0€30MacHOCTH, MPEAOCTABIISIOTCS BBIC3/IBI 32 TIPEAEIIbI
HaCeJIEHHOTO IMyHKTa JUIsl TPOXOXKIEHUS IJIAHOBOI'O U BHEIUIAHOBOTO
JIEYCHUsI, a TAKKe COOTBETCTBYIOUIETO OOCIEIOBAHUS Ha CPOK COO-
TBETCTBYIOIETO KBOTE YITOJTHOMOYEHHOT'O OpraHa B cdepe 3paBoox-
paHeHMsD». B maHHBI MOMEHT Takue BbIE3/bl MPEIOCTaBISIOTCS COT-
JACHO YKa3aHUIO YNOJIHOMOYEHHOTO opraHa B cdepe YroloBHO-
HUCTIOJTHUTEIBLHOM JesaTenbHocTd, To ecTh Komutera YUC MB/] PK, a
TaKXe C COorJlacusl MPOKypopa I0 HaJ30py 3a JEATENbHOCTBIO YToJlo-
BHO-HCITOJTHUTENBHON CHCTEMBI, B pa3pe3 JAEHCTBYIOIIEr0 yTrolOBHO-
HCIOTHUTEIBHOTO 3aKOHOJaTeIbCTRA.

B yactu 2 craten 118 YUK PK (MarepuaibHast OTBETCTBEHHOCTb )
MPEAyCMOTPEHO BO3MelleHHe yiepOa, MPUYMHEHHOTO TOCyIapCTBY,
YUPEXKIECHUIO, JOMOIHUTEIbHbIE 3aTPaThl, CBSI3aHHBIE C MpPECceUueHUEM
ero nmooera, oHaKO HEe yKa3aHO O BO3MEIICHUH 3aTpaT Ha MPOBEICHHE
PO3BICKa OCY)KJIEHHOT'O, COBEPILUMBILETO YKIOHEHHE OT OTOBIBAHUS
HaKa3aHUs B BUJE JUIIEHUS cBOOOABL. B cBs3M ¢ 3THM HEOOXOAMMO
BHECTH B COOTBETCTBYIOIIYIO YacTh JOIMOJHEHUS U H3JIOXKUTH €€ B
cienytomieii penakuuu: «OCyXJICHHBIH JIOJDKEH BO3MENIaTh YIIEpO,
MIPUYMHEHHBIN rOCy1apCTBY, YUPEKIACHUIO, TOMOTHUTENbHbIE 3aTPaThI,
CBSI3aHHBIE C TIpeceYeHNEM ero mobera, po3bicka OCYKJIEHHOTO, COBEp-
HIMBLIETO YKJIOHEHHS OT OTOBIBaHMS HAKa3aHWsS B BUJE JIMIICHUS CBO-
00Ibl, a TAaKXKe €ro JICYCHUEM B CITyyae YMBIIUICHHOTO MPUYUHEHUS
Bpesia CBOEMY 3JI0POBBIO B CIy4asx, NMPETYCMOTPEHHBIX MOAMYHKTOM
2) gactu Bropoii ctater 130 YUK PK».

[IpoGneMHBIM BOIPOCOM AESTEINFHOCTH YUPEXKACHUS MHUHUMAb-
HOM ©e30MacHOCTH, CBS3aHHBIM HEMOCPECTBEHHO C MpPUBIICYCHHEM
OCYX/IEHHOTO K JWCIMIUIMHAPHON OTBETCTBEHHOCTH 3@ COBEPILEHHUS
YrOJIOBHOTO TpaBoHapymeHus, sisiercst 4. 1 cr. 68 YK PK ocBobox-
JIEHUE OT YTOJIOBHOW OTBETCTBEHHOCTH B CBSI3M C NMPUMHPEHUEM, COT-
JJACHO KOTOpOH: «JIMIO, COBEpIIMBILIEE YrOJOBHBIA IPOCTYIIOK WIIU
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MpecTyIyieHue HeOOJIbLION WM CpelHEed TSDKECTH, HE CBSI3aHHOE C
NPUYUHEHUEM CMEPTH, TOMICKUT OCBOOOXKICHWIO OT YrOJOBHOU
OTBETCTBEHHOCTH, €CIIH OHO NMPUMHPHIIOCH C MOTEpPIEBIINM, 3asBUTeE-
JieM, B TOM YHCJIe B MOPSJIKE MEAWAIUU, U 3arauio NpUYMHEHHBIHN
Bpeay. CornacHo TaHHOW HOpMe, JTaKe €CJIU JIUIIO SABJISIETCS OCYXKIEH-
HBIM, OTOBIBAIOIMM HAKa3aHUE B BUE JIMILICHUS] CBOOO/IBI, HE3aBUCUMO
OT BU/Ia UCIIPABUTEIBHOIO YUPEXACHHS, B YACTHOCTU YUPEXKJICHUS MU-
HUMAQJIBHOH 0€30TMacHOCTH, TpU COOJIIOICHNH BBIIIEYyKa3aHHBIX YCIIO-
BUH OH TIOJICKUT OCBOOOXICHUIO OT YT'OJIOBHOM OTBETCTBEHHOCTH.

Ortciona BO3HUKAET MpobiieMa MpH OnpeleIeHNH HaKa3aHusl AnC-
LUIUIMHAPHOTO XapakTepa WM MHOTO pearupoBaHMs aJMHHHCTpa-
uueit yupexnenus YUC. K nmpumepy, oCyKIeHHBIH COBEPIIEHHBIM
YTOJIOBHBIM IPaBOHApPYIIEHUEM IOKa3ajl aJMUHUCTPAINK yupexkKie-
HUS CBOE HEIOCTaTOYHOE MCIIPaBJIEHUE, U 3TO JOIKHO OTPa3sUThCA
TP ONpeAeSIeHNH CTENIeHH MOBEJCHNS U U3MEHEHUH YCIOBUI coep-
YKaHWS B YUPEKACHUU.

Takum 00pa3oM, YUYHTHIBAasi CIOKHUBIIYIOCS CHTYAllUIO B LIENSX
OOBEKTUBHOTO H aJeKBAaTHOTO pearMpoBaHUs aJIMHHHUCTpaIMei
YUPEKACHUS, JOCTHXKEHMs Lelle M 3aJjad yrojOBHOIO, YTOJIOBHO-
WCTIOJIHUTEIBHOTO 3aKOHOAATENCTBA, HEOOXOAMMO BHECTH JOMOJ-
HeHus B craThio 96 YUK PK:

3.1. OcyxklieHHBIC, OTOBIBAIOIIUE HAKA3AHUE B YUPCSIKICHUH MHU-
HUMaJIbHOM 0€30MacHOCTH, COBEPIIMBIINE BHOBb YIOJIOBHOE MPaBO-
HapylIeHHe U OCBOOOXKAEHHBIC OT YrOJOBHOW OTBETCTBEHHOCTH IIO
He peaOMIUTHPYIONIMM OCHOBAHHSM, B CY/I BHOCUTCS TPEICTABICHUE
0 TIepeBOJIE U3 YUPEXKACHUS C IPU3HAHUEM €ro TpeTbe OTpHUIIATEINb-
HOM CTENeHU TTOBE/ICHUS

- B yUpeXJeHUE, BUJl KOTOPOTo OBbLI paHee ONpeieieH CYA0M;

- B KOTOpPO€ OHM OBIIM HalpaBJICHBl MO0 MPUTOBOPY cylda — B
yUpeXJIeHHe CpeHei 0e30MacHOCTH.

Ab63a11 BTopo# 1. 3 4. 4 cT. 95 YUK PK uznoxuts B crnemyromei
pelaKkuuu: TPeThsl OTpHUIaTelIbHAs CTENIEHb MOBEACHUS — MPU NPHU3-
HAHWW 3JI0CTHBIM HapyIIUTEIEM YCTaHOBIICHHOTO MOpsAKa OTOBIBA-
HUS HaKa3aHUS WM COBEPIIEHHS YrOJIOBHOTO NMPAaBOHAPYILIEHUS U
0CBOOOX/IEHHOTO OT YTrOJIOBHOM OTBETCTBEHHOCTH IO HE PEaOHIUTH-
PYIOLIUM OCHOBAHMSM.

B uwactu 10 craten 142 YUK PK (YupexneHne MUHUMAIbHOMI
0€30MacHOCTH) OCYK/IEHHbIE, COBEPIIUBIINE MPECTYIICHHS B COyda-
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CTHH, OTOBIBAIOT HAKa3aHUS B Pa3HBIX YUPEKICHUAX MHUHHMATbHON
OezomacHocTH. JlaHHas HOpMa B MPAKTUYECKOH JESITENbHOCTH HE CO-
Omroaercss 1 BO MHOTHUX OOJIACTSIX OCY)KJIEHHBIE 32 COy4acTHE COjie-
pkatcs B ogHOM yupexaeHun. K npumepy, B yupexaenun ['M-172/8
AYUC MBJI PK nmo Manrucrayckoii 00jacTé Mo MTOraM aHajM3a
CTaTHCTUYECKUX JaHHBIX B nepros ¢ 2013 no 2017 roj ycTaHOBIIEHBI
MHOTOUYHUCIICHHBIE (PaKThl COMIEPKAHUS B IAHHOM YUPEXKIICHUU OCYXK-
JIEHHBIX B coydacTHH. bojee Toro, JaHHas HOpMa MPOTUBOPEUHT Yac-
1 3 crarbu 88 YUK PK (MecTta ncnomHeHus Haka3aHHs B BUJE JIH-
meHuss cBoOOnbI). «HampaBiieHHE OCYXJIEHHOrO )i OTOBIBaHUS
HaKa3aHMs B YUPEKICHHUE COOTBETCTBYIONIErO BHIA PEXMMA JPYTroi
obnacTu IomycKaeTcs MO PeHIeHUI0 YIMOTHOMOYEHHOI'0 OpraHa yro-
JIOBHO-HCTIOTHUTENBHOW CUCTEMBI B CiTydasx: 1) OTCYTCTBHSI TIO MecC-
Ty JKUTENbCTBA OCYKACHHOTO YUPEXKIEHUS COOTBETCTBYIOLIETO BUA;
2) TpeBBIICHUs JTUMHTAa MECT OTOBIBAHWSI HAaKa3aHMsS, MPEAYCMOT-
perHoro yactbto BTopod crtarbu 115 YUK PK». B cBsazu ¢ atum
MpeyIaraercs UCKIIYNTh JaHHYI0 HopMmy u3 YUK PK.

B yactu 1 crateu 143 YUK PK (YcnoBust oTObIBaHMS HaKa3aHUS
B YUPSKICHUSIX MHHHMAIGHONH O€30MaCHOCTH) OTMEUEHO, YTO OCYXK-
JIeHHbIEe, OTOBIBAIOIIME HaKa3aHHE B YUYPEKICHHAX MHUHHMaJIbHOU
0e3011acCHOCTH, COjepKaTcs 0e3 oXpaHbl, HO TOJ KOHTPOJEM M Ha-
J30pOM aIMHHUCTPALMH YUPEKICHHUS, OMHAKO, B TYHKTE 2 yacTu 4,
gactu 5, nmyHkta 4 yactu 6 crateu 143 YUK PK c pazpemenus
aJIMUHHCTPAllUA YUYPESKACHUS UM pa3pelaercsl nepeaBuraTbes 0e3
HaA30pa B Mpejenax rpaHull TEPPUTOPHH, MTPUIIETaloNIed K yupexie-
HUIO, €CITM 3TO HEOOXOJMMO IO XapakTepy BBIOJIHIEMOW UMM pa-
0O0THI, B CBSI3U C 00y4YeHHEM, ISl MPUOOPETEHHS IPEIMETOB MEPBOM
HEOOXOJJMMOCTH, MOCEHIeHNs1 OaHU WM MapUKMaXxepCKoi OT OIHOTO
70 YeThIpeX pa3 B MecAl B 3aBUCHMOCTH OT YCIOBHH COAEp>KaHUS.
Bosnukaer npoGiiema onpeaeneHus: MOHATHA «Hanazopay. Ilo cyTw,
HaJ30p JIOJDKEH OCYIECTBIATHCA BCErja, Jake €CIM OCY)KJEHHBIE
HaxomsiTca Ha pabounx OoOBEKTax 3a MpefelamMH YUpexAeHHs WU
MPOKUBAIOT 3a MpeneaamMu yupexaeHus. B mucmosuruu crateu 427
VYK PK npu coBepuieHHH OCYXIEHHBIM YKIOHEHHSI OT OTOBIBAHHS
Haka3zaHMs B BUJE JIMIIEHUS CBOOOIBI TEPMHUH «HAJ30P» COCTABIISIET
OCHOBOIIOJIATAFOIINH CTIEU(PUIECKUN TEPMHH, OMNPEACISIONHMA, YTO
OCYX/IGHHBIH COBEPIIMJI YKIIOHEHUE OT OTOBIBAHUS HaKa3aHHE UMEH-
HO U3 YUPEKACHUS MHHUMAIILHOIN 0€30MacHOCTH.
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B cBs13u ¢ ykazaHHBIMH (pakTaMu BO3ZHHMKaeT MpoOiemMa KBaQu-
KallMU TMPECTYIUIEHUs, TaK KakK JUCIIO3UIMS CTaThbHU TJACUT «HEBO3-
BpallleHHe OCYXJIEHHOTO B MecTa JIMIIEHUSI CBOOOJIBI, KOTOPOMY pas-
pellieH KpaTKOBPEMEHHBIN BBIE3[] 3a MpeJesbl UCIIPaBUTEIBHOIO yUupe-
xnenus (ct. 113 YUK PK), a paBHO OCYyXIIEHHOTO, MOJB3YIOMIErocs
MPaBOM TeEpeIBIKEHNsT 0e3 KOHBOSI OO HaXOJSIIErocsl oA HaA30-
pom». [ucnosunueit crateu 427 YK PK He ompeneneno, 4ro eciu
OCYKJCHHBI CaMOBOJIBHO MOKHHYJI MPUJIETaloNlyl0 TEPPUTOPHUIO
YUpEKICHUs, Tae Haxoawics Oe3 Haa3opa, ¢ pa3pelieHus aAMHHHUC-
TpaLUH YUPEKICHUS COrTacHO NonokeHusM ctateu 143 YUK PK.

B cBsi3u ¢ 3THM 1151 yCTpaHEHUsl POTUBOPEUrii He0OX0IUMO HC-
KIIIOYUTH U3 NTyHKTa 2 4acTu 4, yacTu 5, myHKTa 4 yact 6 ctaTthu 143
YUK croBa «0e3 Ham30pay.

Takke mpennaraerca BHeCTU gomoiaHeHus B crathio 427 YK PK
(YryIoHeHHE OT OTOBIBaHWS HaKa3aHWs B BUJC JIMIICHUS CBOOONbI B
BUJIC JIMIIECHUSI CBOOOBI) MPUMEYaHUE O TOM, UYTO €CIIH OCYKICHHBIN
COBEpIIMJ YKIIOHEHHE OT OTOBIBAHMWS HaKa3aHWsS B BUJE JMIICHUS
cB00O/IBI, HO JOOPOBOJIILHO BO3BPATHJICS B YYPEXKICHHE B YCTAHOB-
JIHHBIN 3aKOHO/IATENbCTBOM CPOK, €CIIM OH HE COBEPIIMJI HHOT'O HO-
BOT'O YTOJIOBHOT'O TIPABOHAPYILIEHHS, TO TOAJIEKHUT OCBOOOKACHUIO OT
YTOJIOBHOM OTBETCTBEHHOCTH. BHOCHMBIE MpEIIOKEHH aKTyallbHBI
10 IPUHIMITY Ha3HAYEHUS HaKa3aHUs C YIeTOM XapaKTepa U CTEleHU
ob1ecTBeHHOM onacHocTu. Mcxoas u3 cankumii crateu 426 YK PK
(ITober n3 Mect nuieHUs1 cBOOO/IBI), MAKCUMAJIBLHBIM CPOK JIMIICHUS
CBOOO/IBI 1O YacTH MEPBOM COCTABIISICT TPH Tofia, a MO MyHKTY mep-
BOMY YacTH BTOPOH — JO HIECTH JIET JIMIIEHHUs] CBOOOJBI. 3a coBep-
LIEHHE YTOJIOBHOTO MpPAaBOHAPYIIEHUS, MPETyCMOTPEHHOIO CTaThei
427 YK PK, npenycMOTpeHO JHIlIeHUue CBOOOIBI 10 ABYX JIET, TO €CTh
HPECTYIIEHUE, INPEAYCMOTPEHHOE JAHHOW CTaTbed, MPEACTABISIET
MEHBIIYIO CTENEeHb OOLIECTBEHHON OMAacHOCTH, OTHAKO 3aKOHOAATENb
MpeaycMoTpen 3a Ooliee THKKOE MPECTYIUICHHE BO3MOXKHOCTH Bep-
HYTBCSI OCYXKJIEHHOMY, COBEPIIMBIIEMY MOOET, a OCYKICHHOMY, CO-
BEPUIMBILIEMY YKIOHEHHE OT OTOBIBAHHS HAKa3aHUS B BUJE JIHMIICHUS
CBOOO/IBI, HE MPEIYCMOTPEN TaKOH BO3MOXKHOCTH. YKa3aHHBIE Tpe/i-
JokeHus: MUHUCTEPCTBOM BHYTpeHHUX Jen Pecnyonuku Kazaxcran
BHOCWJINCh Ha paccMoTpenue OTaeny MpaBOOXPAHUTENbHON CHC-
tembl AnmuHucTpanmu [pesunenta Pecniyonuku Kazaxcran (NVel-14-
3-42/1490//52-14.111 om 12.06.2015200a).
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CoILMONIOrMYECKU OMpPOC COTPYIHUKOB YUPEKICHUN MUHUMAIIb-
HOI 0e30I1acHOCTH, a TaroKe orepaTuBHBIX coTpyaHukoB YHC mo moBo-
Jly TIpeJUIaraéMbIX U3MEHEHN MOKa3aJl, YTO JAHHBIE U3MEHEHHS] MOTJIH
OBl YCTPaHUTh MPOOJIEMBI PO3BICKA OCYKJICHHBIX, TAK KaK OOJILIIIMHCTBO
OCYXJICHHBIX, COBEPILHUBIINX YKIOHCHHE OT OTOBIBAHUS HaKa3aHHS, 10
WX MHEHHIO, HE UMEJIU 1IN COBEPIINUTh YKJIOHEHUE OT OTOBIBAHMS Ha-
Ka3aHUsl, IPUYUHBI HEBO3BPAIIICHHUSI MHOTHUX OCYKJICHHBIX OOBICHSUTUCH
pellIeHneM CeMEeHHO-OBITOBBIX TpOoOIeM, YIoTpeOleHneM alKorois |
JPYTHMU [TPUYMHAMY, CBSI3aHHBIMU C YEIIOBEYECKUM (DAKTOPOM.

BprlilieykazanHble IPEAJIOAKEHHUS] BO MHOT'OM ITOJIYYEHBI B pPE3yJib-
TaTre Oonpoca IMPaKTHYECKUX pPaOOTHUKOB, M3y4YCHHS ACATEIBHOCTH
YUPEXKIECHUH U aHAIM3a YTOJOBHO-UCIIOJIHUTEIBHOTO 3aKOHOAATEIb-
CTBa, PErJaMEHTHUPYIOLIEr0 JEATEIbHOCTh YUYPEKJICHUN MHHUMAaJb-
HOW 0e30MacHOCTH, OBUIH OOCYKACHBI Ha CEMHHApE, MPOBEACHHOTO
Ha 0a3e yupexJICHUS MUHUMAJIBHOW O€30MaCHOCTH, M MOJYYHIIU T0-
JIO)KUTENNBbHBIE OTKIIMKH.

BuiBoabl. Takum oOpa3om, npejjiaracMbie aBTOPOM HOBIIECTBA
MPOIILIH YCICIIHYI0 alpoOaIMi0 B YUPSKICHUIX MUHUMAIILHON 0€3-
OIIACHOCTH, CTAJIM PE3YJIbTATAMHU JUCCEPTALUOHHOIO UCCIEIOBAHUS
MO JIAaHHOM TeMaTUKe W TPeOYIOT CKOPOro pelleHUs: 0003HaUYeHHBIX
aBTOPOM MpPOOJIEM, KOTOpbIE OYAyT CIOCOOCTBOBATH MCKOPCHEHHIO
HEKOTOPBIX KOJUIU3UK B YTOJIOBHOM, YTOJIOBHO-UCIIOJHUTEIBHOM 3a-
KOHOZATENBCTBE CTPAHBL.

ITo BceM BuaM yrojIOBHBIX MPaBOHAPYLIEHU, COBEPIIEHHBIX MO
HEOCTOPOXKHOCTU C OTOBIBAHMEM HaKa3aHWsS B BUJC JHUIICHHUS CBO-
00bI B YUPSKICHUSIX MHHHMAJIbHOW OE€30MacHOCTH, HEOOXOJUMO
MPOU3BECTU 'YMaHHU3ALMIO IaHHBIX CTAaTEW U U3MEHEHUN CAaHKUMNA Ha
OIPpaHUYCHHUE CBOOOIBI.
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Yyradekos I'. 3.

PO JESKI ITPOBJIEMHU B KPUMIHAJIBHOMY,
KPUMIHAJIBHO-BUKOHABYOMY 3AKOHO/IABCTBI
PECITYBJIIKH KA3AXCTAH, IO CTOCYIOTbBCA
JIAJIBHOCTI YCTAHOB MIHIMAJIBHOI BE3IEKH,
IIJISIXH IX BUPIIIEHHS

Y emammi poskpumo ocobnusocmi i00y6anHs NOKAPAHH 8 YCMAHOBAX MIHI-
MAnvHOL 6e3neKku (KONOHIS-NOCENeHHsl) KPUMIHAbHO-8UKOHAGUOL cucmemu Kpaiuu,
npobiemu ma wiasxXu ix GUPIUEHHS WISIXOM GHECEeHHs 3MIH 1 OONO0GHEHb 00 YUHHO2O
3AKOHO0ABCMBA OepiICcasl, HAOAHO NAAHU 3 MOOEPHI3aYil Mma Nepcnekmueam po3eu-
MKY Yb020 THCHMUMYIY.

Knrouosi cnosa: ycmanosa minimanvroi 6esnexu, npodiemu, nep-cnekmugu po-
36UMIKY.

Chutabekov H. Z.

CONCERNING SOME PROBLEMS OF CRIMINAL,
CRIMINAL AND EXECUTIVE LEGISLATION OF
KAZAKHSTAN, WHICH RELATE TO BODIES WITH
MINIMUM SAFETY ACTIVITY, WAYS OF THEIR SOLVING

The pecularities of serving a sentence in facilities with minimum safety (colony-
settlement) of state’s Criminal and Executive System, the problems and ways of their solv-
ing by making changes and additions into state’s current legislation are revealed in the
article. Plans of modernization and perspectives of this institution development are given.

The mentioned proposals were largely obtained through a survey of practitioners,
studying the activities of institutions and analyzing the penal executive legislation
which governs the institutions of minimal security activity, were discussed at a seminar
held on the basis of the Institution of minimum security and received positive responses.

Thus, the innovations proposed by the author have been successfully tested in
the institutions of minimal security, have become the results of a dissertation study on
this topic and require the prompt resolution of problems identified by the author that
will contribute to the elimination of some conflicts in criminal, criminal and execu-
tive legislation of the country.

For all types of criminal offenses committed with negligence with serving a sen-
tence in the form of deprivation of liberty in institutions of minimal security, it is
necessary to elucidate the humanization of these articles and the changes in sanc-
tions to restrict freedom.

Key words: facility with minimum safety, problems, perspectives of develop-
ment, Criminal and Executive System, current legislation.
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I11. OPTAHI3ALIIHHO-TIPABOBI
INUTAHHA BUKOHAHHSA ITIOKAPAHD,
HE ITOB’AA3AHHUX 3 ITO3bABJIEHHAM

BOJII

VIIK 340.0 (09)

IBanbkos 1. B.,
KaHAUJAT IPUIUYHUX HAYK, JOUEHT, CTapIiui
HayKOBHH CHIBPOOITHUK HayKOBO-/IOCIITHOTO IEHTPY
3 MMATaHb JiSUTGHOCTI OpTaHiB Ta YCTAHOB
Jlep>kaBHOI KpUMiHaIBHO-BUKOHABYOI CITY)KOU Y KpaiHH,
Axazemist [lep>kaBHOI NeHITEHIIapHOT CIy>K0H, M. YepHiriB

CYUYACHUM CTAH CJIYKBH ITPOBAILII B YKPAIHI

TA NEPCHEKTHUBHU Ii PO3BUTKY

Y cmammi npoananizoeano ocroeui Hanpsamxu OisnbHocmi ciyocou npodayii 6
Vkpaiui. Ha niocmaei pexomenoayiil MidiCHAPOOHUX CMAHOAPMI6 O0OIPYHMOBAHO
BAANCIUBICIMD 3ANPOBAONCEHHS NPOOAYIT K 8UOY KDUMIHATbHO20 NOKAPAHHSL, Allbmep-

HAMUBHO20 N030asNeHHI0 607i. 3 YPAXy8aHHAM MINHCHAPOOHO020 00C8I0Y 008€0eHO
He0OXIOHICMb GUKOHAHHSL CILYHCO0I0 NPOOAayii 8 NOGHOMY 00CS3I NOCMNEHIMEHYIAPHOT

HKUY11.
P Ilémolwsi cnosa: Toxilicoki npasuna, npobdayis, arbmepHamueu no30A61IeHHs.
eoni, hynKyii cyscou npobayii.

[ocTranoBka npodyaemu. BinmorigHo 1o 3micty crareit 8, 9, 10,
11 3akony Ykpainm [1] «[Ipo mpobamito» 3aKoHOIABElb BH3HAYAE
couni ¢ Ykpaini (kypcus Miit — 1. 1.) Buan npobauii. Lle, mo-nepuue,
cynoBa mpooairisi, ToOTO 3a0e3nedeHHs cyay (hopMalizoBaHO0 iH(O-
pMalti€ro, 10 XapakTepu3ye OOBUHYBA4YE€HOTO, 3 METOH yXBaJICHHS
CYZIOM pillIeHHS [TPO Mipy HOTo BiANOBiAaIBLHOCTI.

[o-ppyre, e HarnggoBa mpodaris, TOOTO 3IiIHCHEHHs HarIsI0-
BHX Ta COILialIbHO-BUXOBHHUX 3aXO0/IiB MO0 3aCYKEHUX JI0 TIOKApPaHb
y BUTIJIsIII T030aBiIeHHsI TIpaBa 00iiiMaTH NeBHi nmocaau abo 3aiimaTu-
Csl TIEBHOIO JIISUTbHICTIO, TPOMAJICHKUX POOIT, BUIIPaBHUX POOIT, 0CiO,
SKUM TIOKapaHHS y BUTJISAI OOMEXeHHs Bojii abo 1o30aBieHHs BOIi
Ha MEBHHUU CTPOK 3aMiHEHO TOKapaHHSAM y BUIJISIII TPOMAJCHKUX PO-
0iT abo BUMpaBHUX POOIT, 0Ci0, 3BUILHEHUX Bifl BiOyBaHHs IMOKa-
paHHA 3 BHIpPOOYBaHHSM, 3BUILHEHUX BiJ BiIOYBaHHs IMOKapaHHS
BariTHUX *IHOK 1 KIHOK, SIKi MalOTh JIITEH BIKOM 0 TPhOX POKIB, a
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TaKOXX HaIpaBJICHHS 3aCy/DKCHUX JI0 OOMEXEHHs BOJII JUIsl BinOyBaH-
Hs TIOKapaHHsI 10 BUMPAaBHHUX LIEHTPIB.

[To-Tpere, 1e meHiTeHIliapHa MpoOallis, TOOTO MiAroTOBKa OCi0,
SKi1 BiIOyBarOTh MOKapaHHS y BUTIISAAI OOMEXEHHs BoJi abo mo30aB-
JICHHsI BOJII HA MEBHUN CTPOK, JIO 3BUIBHEHHS 3 METOI TPYIOBOTO i
moOyTOBOTO BJIAINTYBaHHS TAKUX OCI0 MICHIsl 3BUTLHEHHS 32 00paHUM
HUMH MICIIEM MPOKUBAHHSI.

TakuMm 4MHOM, BiIIOBITHO 10 3aKOHY 3MiCT mpodarlii B YkpaiHi
O0OMEKEHHI JOCYI0BOI0, HAMIISIOBOO Ta IEHITCHITIapHO0 MpOoOaIli€ero.

Mera crarti. Jocniauti 3Mmict mpobamii Ta BCTaHOBUTH, Ha-
CKUTbKM BiH BiAMOBia€ MKHAPOJHHUM cTaHAapTaM y cdepi mpodarii
Ta CBITOBOMY JIOCBi/ly BUKOHAHHSI KPUMiHAJIBHHUX MTOKApaHb.

AHaTi3 ocTaHHIX KocaimKensb i myOmikamiii. Pesomroris 45/110
I'enepanbhoi Acam6nei Opranizanii O6’eananux Hamiit Bin 14 rpyass
1990 p. «Ilpo Minimaneai crangaptHi [lpaBuna y BimHOIIEHHI 3ax0-
B, HE MOB’s3aHMX i3 TIOpeMHHUM YB’si3HeHHsIM» (TOKiiichKi mpaBuiia)
[2] BU3HAYAE METOIO PO3POOKH 3aXOJiB, HE IMOB’SI3aHUX 13 TIOPEMHUM
yB’SI3HEHHSIM, Y MEKaX HaI[lOHaJbHUX MIPABOBHUX CHCTEM, CKOPOUYEHHS
3aCTOCYBaHHS TIOPEMHOT'O YB’SI3HCHHS Ta palliOHaJIi3aIlii0 MOJITHKU B
rajgy3i KpEMiHaJbHOIO MPaBOCYAS 3 ypaxyBaHHSM HEOOXiJHOCTI 3a-
Oe3IMeUeHHs 1IPaB JIFOJAWHY, BUMOT COIIJIbHOI CIIPaBEIJIMBOCTI 1 TOT-
ped TpaBOMOPYIIHKKIB MIOAO TTOBEPHEHHS 10 HOPMAJIBHOTO KUTTSA Y
CYCIUIBCTBI.

TokilchbKi paBuia MepeadavaroTh, 0 CYIOBUI OpraH, SIKUi Mae
Yy CBOEMY PO3IMOPS/DKCHHI HACTYNMHHE Tepellik  3aXOoliB, HE
MOB’SI3aHUX 3 TIOPEMHUM YB’SI3HEHHSIM, TIOBUHEH ITiJl YaC BUHECEHHS
CBOTO pillleHHs Opatu 70 yBaru: 1) morpedu MpaBoONOpYIIHHUKA 3 TOY-
K{ 30py WOTO MOBEpHEHHS O HOPMAaJbHOTO JKUTTS; 2) IHTepecH 3a-
XHCTY CYCIIBCTBA; 3) iIHTEPECH JKEePTBH, 3 SIKOI Y HEOOXiAHUX BH-
najaKax ciiJl IPOBOIUTH KOHCYIbTYBaHHS.

Oxpemo TokilichbKi MpaBuiia BU3HAYAIOTh HEOOXIAHICTh HIMPOKO-
ro BUOOPY anbTePHATHUBHUX 3aXOJIB, 110 3aCTOCOBYIOTHCS IIC/IS BH-
HECEeHHS BUPOKY 3 METOI0 BiJ]MOBH BiJl TIOPEMHOT'O YB’sI3HEHHS 1 Ha-
JaHHS JOMOMOTH MPaBOMOPYIIHUKAM JUIS iX IIBHAKOTO MOBEPHEHHS
JI0 HOPMAJIBHOT'O JKUTTSI Y CYCHIIbCTBI.

Takum ynHOM, X04ya TOKIHMCHKI TpaBUja i HE BUKOPUCTOBYIOThH
MOHSITTS «Ipo0arlii», BOHU BU3HAYAIOTh HEOOXIIHICTh CTBOPCHHS 1H-
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CTUTYTY CHEIiaJIbHUX 3aXOJiB, aJIbTEPHATUBHUX IM030aBJICHHIO BOJII,
a TAaKOXK CIelialIbHIX 3aXO0/iB MMOCTIEHITEHIIapHOTO BILJIUBY.

Binbin geranbHO Mpo HEOOXIAHICTH 3aCTOCYBaHHS IMOMIOHMX 3a-
XOJIiB #nerTbesi B €Bponeichkux mpauiax mpobdanii (Pekomenaaris
CM/Rec(2010)1 Komitery MiHicTpiB aeprkaBaM-uieHam mpo [IpaBu-
na Pagu €Bponu npo npodarrito, yxpaneHa Komirerom Minictpis 20
ciuas 2010 p. na 105-my 3acizanni 3actynaukiB Minictpis) [3]. Ta-
KUM 4YMHOM, €BpOnerchKi nmpaBuiia npodallii € KepiBHUMH IJIs1 CTBO-
peHHs Ta epeKTUBHOrO (DYHKIIOHYBaHHS CITY>KOH TpoOartii.

Buknax ocHoBHoro marepianay. BinnosigHo 1o €Bponeicbknx
MpaBui Mpo0allist BiTHOCHTHCS 0 MPOIECY BUKOHAHHS B CYCILIBCTBI
MOKapaHb 1 3aXO0JIiB, Mepea0aueHX 3aKOHOM 1 TPU3HAYCHUX MPABO-
MOPYIIHWKOBI, Ta BKJIIOYA€E MIMPOKE KOJIO /il Ta 3aX0JiB BUXOBHOI'O
BIUIMBY, TAKUX SIK HArjsiJl, KOHTPOJb 1 HAJaHHS JIOMOMOTH, METOIO
SKHX € 3aJy4eHHs 3aCyIDKEHOTO J0 TPOMAJCHKOTO KHUTTS, a TaKOX
3a0e3rmeueHHs O3MeKH CYCIIUTLCTRA.

3akon Ykpainu «[Ipo mpobarrito» Oe3micTaBHO 3BYXKYE II€ T0-
HATTS, BU3HAYAIOYH TIPOOAIlit0 K «CUCTEMY HATJISIIOBUX Ta COLiajlhb-
HO-BUXOBHHX 3aXOJIiB, 110 3aCTOCOBYIOTHCS 3a PIIICHHSM Cyay Ta
BIJIMOBIIHO JIO 3aKOHY JIO 3aCy/UKCHHMX, BHKOHAHHS IEBHUX BHJIIB
KpUMiHAJIBHUX TOKapaHb, HE MOB’S3aHUX 3 M030aBJIEHHSIM BOIi, Ta
3a0e3nedyeHHs cyay iHdopmaliieto, o0 XapakTepu3ye 0OBHHYBauCHO-
T0, 1110 MPU3BOIUTH 0 OOMEXKEHHS CKIIAJIOBUX MPOOaIii.

YKpaiHChbKUH yYeHUN — JOCTIHUK MPOOJIEM 3aCTOCYBaHHS IPO-
Oamii [Imutpo SIryHOB momnepepkae, 1o B YKpaiHi mijg yac 3amnpoa-
JOKEHHS JisUTbHOCT1 HAIIOHAJIBHOT CITy»0U mpo0ariii He Clij| «irHopy-
BaTH  CBITOBUH  JIOCBil  KOHIENTYaJbHOTO  OOIPYHTYBaHHS
npobaiiftHol AisTBHOCT»; BUKOPUCTOBYBATH IJisi OOIPYHTYBaHHA ii
JUSUTBHOCTI JIUIIE «(pOpMalibHI aCIIEKTHY; «PO3TJsSAaTH 3acTapiyi pa-
JSTHCHKI MEXaHi3MH BUKOHAHHS HEB S3HUYHHMX IOKApaHb SK aHAaIor
MexaHi3MiB poOOTH 13 3acCy/[UKEHUMH Yy TIpolleci BHKOHAaHHS
HeB’SIBHWYHMX Nokapaub» [10, c. 224].

OTKe, JOCHTIPKEHHS Cy4acHOTO I0CBiNY (QYHKI[IOHYBaHHS CITYKO
npobaitii abo ix aHanoriB y eBponeiicbkux kpainax ta CILIA [4-9;11]
CBIJIYUTH TIPO HACTYIIHE.

[o-mepure, B GinbiocTti eBponeiickkux kpain ta CILIA npobaris
TaKOXX 3aCTOCOBYETHCS SIK KpUMIHAJIBHAN HArJIsI — OJMH 3 HAWOUTbII
MOIMYJISIPHUX BUIB MOKapaHHs, allbTEPHATHBHOTO 1030aBIEHHIO BOII,
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SIKUI MOYKe OyTH CaMOCTIHHUM BHJIOM IOKapaHHsi a00 3 JIOIOBHECH-
Hsamu. Hampuknaz, y IBenii npo0atis Moxxe MoeTHyBaTHCS 3 TPO-
MaJICBKUMH KOPHCHUMH pPOOOTaMH, OCOOIHMBOIO MPOTPaMOI0 JIKY-
BaHHSI, EIEKTPOHHUM MOHITOPHHTOM TOIIO [4, c. 198].

[To apyre, cain pozymity, o B €Bpori Ta CLLIA akTHBHO BUKOpH-
CTOBYETBCS TIOHATTSI COIliAJIbHOI ananTariii (aftercare), mig skum po3sy-
MIIOTh MPOIIEC HAJaHHS KOHCTPYKTUBHOI, CIIAHOBAHOI JOTMOMOTH 3a-
CY/DKEHOMY IIIOJI0 IHTEerpailii B CyCIILCTBO MICIIs 3BUILHEHHS 3 MICIIb
1030aBJICHHS BOJII i/l HATJISIOM 1 3a HOro J0OPOBLIBHOO 3ro/ioo [3].
Orxe, comianbHa ajanTaifis, TOOTO 3AIMCHEHHS HArJsIy Iicis J0-
CTPOKOBOT'O 3BUJIbHEHHS Bijl IOKapaHHS y BUTJISI TO30aBICHHS BOIMI,
BUCTYIIA€ B POJIi MOCTIEHITeHIiapHOT PyHKIIT mpobarii. OxHak Biamo-
BiZTHO J10 TipaBmiia 62 €BporneiicbkuX MpaBwil Mpodarlii micis BUKOHaH-
HSl 3acy/DKEHMM TIOCTIEHITEHI[IapHUX O0OB’SI3KIB ciy:k0a mpoballii,
SKIIO e TiepeadayeHo 3aKOHOM, MOKE TIPOJIOBKUTH 3a 3TOJI0K0 KO-
IIHIX yB’S3HEHUX HaJaBaTH iM JONOMOTY BECTH 3aKOHOCITYXHSHHM
CTOCI0 KHUTTSL.

Cnip migkpecnuty, 1o €BponeichKi mpaBuiia npoodariii 1ei tep-
MiH BiIOKPEMJIIOIOTH BiJl TEPMiHA «IIOCTIIEHITEHI[IapHUI KOHTPOIIb»
(«resettlementy), sxuii 03Ha4ae mependavYeHUN 3aKOHOM KOHTPOJb 32
MOBEIHKOIO Oy1b-sIK0i 0cOOM, 3BiTbHEHOT BiJ] BiNOYBaHHS OKapaHHs
y BUTIsiAL mo30aBneHHs Bomi. Y [lpaBunax 59-61 3a3HadaeTbesi, «sIK-
o ciyx0a mpoObarlii BUKOHYE (DYHKIIIIO 3 KOHTPOIIIO 33 3aCyKCHH-
MU TiCIIsl 3BUTbHEHHS BiJ BiIOYTTS MOKapaHHS Y BUTIISAL 1030aBIIeH-
HS BOJNi, BOHa MOBHHHA MpAaIIOBaTH Y B3a€EMOIil 3 TIOPEMHOIO
aJIMIHICTpAIIi€l0, 3aCYJDKCHUMH, iX CIM’SIMU 1 TPOMACHKICTIO s
TOro, MO0 MiATOTYBAaTH 3aCy/DKCHUX JIO 3BUIBHEHHS W ajanTailii B
CyCHiibCcTBl. BOHM NMOBUHHI BCTAHOBUTH KOHTAKTH 3 BiJIIOBIIHUMU
ciry0aMu TIOPMH ISl TOTO, 1100 OMOMOI'TH B OOYTOBIH 1 TpyAOBiit
ajanTanii 3acy/pkeHux micis 3BiibHeHHs. Ciyx0i nmpobairii Mmae OyTu
3a0e3MeyeHuil IOCTYI A0 3acCyKEHUX, AKi MepeOyBaroTh y TIOPMI,
00 JTOMOMOITH 1M MiArOTYBaTUCS J0 3BUILHEHHS 1 CIJIAHYBaTH Ha-
CTYIHUI KOHTPOJIb 32 HUMH JJIs 3/1IHCHEHHS O0€311epepBHOT0 KOHTPO-
JIIO 1 TIPOJIOBKEHHSI BHUXOBHOI POOOTH, siKa 3/iMCHIOBAJIACs I 4ac
TIOpeMHOT0 yB’si3HeHHS. KOHTpoIb Ticist 3BUTbHEHHS BiJ TIOPEMHOTO
yB’sI3HEHHsI Ma€ OyTH CHpPSMOBAaHWN Ha BUPILIEHHS MpobieM 3acy-
JDKEHHX, TaKUX SIK MpaleBiIalliTyBaHHs, MicIle TPOKUBAHHS, OCBiTa 1
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3a0e3nevyeHHs] BUKOHAHHS HUMH YMOB 3BUTbHEHHS, 1100 3MEHIIMTH
3arpo3y CKOEHHS HOBOTO 3JI0YMHY 1 3aBJaHHS 3HAYHOTO 30UTKY.

BucnoBku. TakuM 4MHOM, BU3HAIOUH aKTYaJIbHICTh 1 BaXKIUBICTh
yxBasieHHst 3akoHy «[Ipo mpobarito», Ha MiACTaBi MPOBEAEHOTO JI0C-
JJDKEHHS 3MiCTY MDKHApOJHHUX CTaHIapTiB y cdepi mpodaii Ta cBi-
TOBOT'O JIOCBiJly BHKOHAHHS KPUMIHAJIBHUX IOKapaHb MM IOBHHHI
3a3HAYMTH, 10 MEPEJiK BUJIIB MpoOdallii Ciijl JTOMOBHUTH MPOOAIIi€r0
K PI3HOBMAOM KPHMIHAJIBHOTO HArIALy Ta IOCTIEHITEHI[IapHOIO
npodarieto.
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COBPEMEHHOE COCTOSIHUE CJYXBbbI IPOBALIUN
B YKPAUHE U IIEPCIIEKTUBBI EE PA3ZBUTHUSA

B cmamve npoaHanuszuposanvl OCHOBHbIE HANPABILEHUS! OESTMENLbHOCIIU CILYHCOb
npobayuu ¢ Yxpaune. Ha ocnoseanuu pexomenoayuii MexcOyHapOOHbIX CIMAHOGPNO8
060CHOBAHA BAICHOCMb 68€0CHUsL NPOOAYUU KAK BUAA Y20I08HO20 HAKA3AHUS, (lb-
MepHamueHo2o auuieHust c0600vl. C yuemom MenrcOyHapoOH020 Onbima OOKA3aHA
HE0OX00UMOCHb 8bINONIHEHUSL CIYHCOOU Npobayuy 8 NOIHOM 00beme NOCINEeHUNMeH-
yuapHou gynxyuu.

Knrouesvie cnosa: Toxuiickue npaguia, npooayus, aibMepHAMUEsl JUUeHUs
6000001, PyHKYUU CTYAHCOBI NPOOAYUU.

Ivankov I. V.

THE CURRENT STATE OF PROBATION SERVICE IN
UKRAINE AND PROSPECTS FOR ITS DEVELOPMENT

The article analyzes the main directions of the probation service in Ukraine.
Based on the recommendations of international standards, the importance of
introducing probation as a type of criminal punishment alternative to deprivation of
liberty is justified. Taking into account international experience, the need for the
probation service to be fully implemented in the postpenitentiary function is proved.

The probation service should have access to prisoners in prison in order to help
them prepare for their release and to plan their future control in order to carry out
constant monitoring and continuing educational work maintained during imprison-
ment. Control after release from imprisonment should be aimed at solving the prob-
lems of convicts, such as employment, place of residence, education, and ensuring
their release conditions, in order to reduce the risk of commission of a new crime and
the task of significant damage.

Thus, recognizing the urgency and importance of adopting the Law on Proba-
tion, on the basis of the study of the content of international standards in the field of
probation and world’s experience in the implementation of criminal penalties, we
should note that the list of probation types should be supplemented by probation as a
type of criminal supervision and post-penitentiary probation.

Key words: Tokyo rules, probation, alternatives to imprisonment, probation
service functions, international standards.
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VIIK 343.851.3
Ocranmuyk JI. I'.,
KaHJUIAT FOPUINIHAX HAYK, JOICHT Kadeapu
KPUMIHAJILHOTO, KpUMiHAJIEHO-BUKOHABYOTO MPaBa Ta KPUMIHOIOT11,
Axanemist [lepkaBHOI IEHITEHITIapHOT CITy»k0H, M. UepHiriB
IMPOBJIEMHI ACITIEKTH BUKOHAHHS ITIOKAPAHHS
Y BUTJIAAI IITPA®Y B YKPAIHI

Y emammi npoananizosano ocrnosni npoonemu Kpuminanonoco kodexcy Yrpai-
Hu (2001 p.) 6 acnekmi 800CKOHAIEHHS NPAKMUKU 3ACMOCYBAHHSA NOKAPAHHS ) GU-
20l wmpaghy. Busueno HUsKy cy0oeux cnpas wooo 3acmocy8anHs NOKAPAHHS Y
6u2nAl wmpagy 00 ocid, BUHHUX V GUUHEHHI 3TOYUHIE HegenuKoi majckocmi. Apey-
MEHMOBAHO HEOOXIOHICIb NPUSHAYEHHS NOKAPAHHA Y Uil wumpagy 3 ypaxyeam-
HAM MAACKOCMI BUUHEHO2O0 3N0YUHY, MAHO0B8020 cmarnosuwa 3aCV09fC€H020 ma tio2o
cim’i, a makooic cymu 3apodimnoi niamu abo iHuo20 00X00y 3ACYOHCEHOO.

Knruoei cnosa: wmpadgh, ynosnosasicenuii opean npobayii, cyKynHicmo eupo-
K18, CYKYNHICb 37104UHIE, CYO08A NPAKMUKA.

IMocranoBka mpodaemu. OcTaHHIMH pOKaMU KpHUMiHAJIBHO-
MpaBoBa MOMITHKA B YKpaiHi Opi€HTOBaHa Ha OUIbII I'yMaHHE CTaB-
JIeHHs1 10 OcCi0, BH3HAHUX CYIOM BHHHUMH y BYMHEHHI 3JIOYMHIB.
CBigueHHsIM LbOTO cTaja paTudikaiis YKpaiHOW HU3KHA MKHApOJ-
HUX JOKYMEHTIB, CIIPSIMOBAaHHMX Ha PO3IIMPEHHS 3aXOMiB albTepHa-
THUBHUX MM030aBJICHHIO BOJIi, OJHUM 3 SIKUX € mTpad.

B ymoBax pedopmyBaHHS KpHUMiHaJbHO-BUKOHABYOI CHCTEMH,
mo OyJIo po3movyaTo 3 MPOTOJIOMICHHSIM HE3aJIGKHOCTI YKpaiHu i
TPUBAE JOTEIEp, MiJABUIYETHCSA aKTYAIbHICTh MPOBEICHHS KOMILICK-
CHOTO JOCITI/DKEHHS TpPOOJIEMHHMX AaCIEKTIB 3aCTOCYBaHHS Ta BHKO-
HaHHSI TOKapaHHs Y BUTJISII Tpady B YKpaidi.

Merta cratTi. [lonoBHEHHsI HAyKOBHX 3HaHb y cdepi mpaBoBoOi
periaMeHTallii 3aCTOCYBaHHS Ta BUKOHAHHS TIOKApaHHS Yy BUTJIAL
mrpady.

AHaJji3 ocTaHHIX qocaiKeHb i myOmikamiii. Y BITUN3HSAHIN Ha-
YKOBI# JIiTEpaTypi JOCHIKSHHSIM ITOKapaHHs y BUIJISL ITpady 3aii-
Manucs Taki BueHi, sk: barpiii-Illaxmatos JI. B., Baxanos M 1,
lampnepin 1. M., Kosupesa B. I1., Mixuin A. C., Crammc B. B. Ta iH.
OpHak 3HAYHA KUIBKICTh HEBUPINICHUX MUTaHb 3aJMIIUIACH 11032
yBarolo 3a3Ha4eHUX HayKOBIIiB.

Buknan ocHoBHoro marepiamy. JlociikeHHsI paBOBUX JDKe-
pel, y SAKHX 3aKPIILTIOETHCS TIOPSIIOK 3aCTOCYBaHHSI TIOKAPaHHSI y BU-
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sl wrpady, BapTo po3noyaTd 3 po3riaay KpuMiHambsHOTO Komek-
cy Ykpainu (mani — KK Ykpainn).

Tax, BignoBiaHo 1o ct. 65 KK Ykpainu cya noBuHeH MprU3HAYaTH
MOKapaHHs K y MeKaX, YCTAHOBJIGHUX Y CaHKIIii CTAaTTi (CaHKIIT yac-
tuHU cT1atTi) Ocobnuroi yactuau KK, mo nependayae BiAmnoBigaib-
HICTh 32 BUMHEHUH 3JI0YMH, TaK 1 BIAMOBIIHO IO MOJ0KEHE 3arajbHOl
gactuau KK Ta 3 ypaxyBaHHAM CTYIEHS TSDKKOCTI BUMHEHOT'O 37I0YH-
HYy, OCOOM BHHHOT'O Ta O0OCTaBHH, IO IOM’SKIIYIOTh Ta OOTSKYIOTh
MOKapaHHA.

Hopwmoto 3aransHoi yactuan KK Ykpainu, 1110 BU3HaYa€e MOHATTS
Ta MpaBHJjIa 3aCTOCYBaHHs [[bOTO BUJY MOKapaHHs, € CT. 53, 3riHO 3
KO0 mTpad — e TPOLIOBE CTATHEHHs, 10 HAKIAJA€ThCS CYIOM Y
BUIAJIKax i po3mipi, BcraHOBIeHUX B OcobnuBiit wactuni KK, 3 ypa-
XYBaHHSM TIOJIOKEHb YaCTHHHU JIpyroi 1iei crarti. Posmip mmrpady
BHU3HAYAETHCS CYZIOM 3AJICKHO BiJl TSHKKOCTI BUMHEHOTO 3JIOUMHY Ta 3
ypaxyBaHHSIM MAaiHOBOTO cTaHy BHHHOTO B Mexax Big 30 mo 50 000
H.M.J.T., ko crartsmu OcobnuBoi yactuau KK He mepenbdaueno
BULIOr0 po3mipy mrpady. [lomokeHnHs 4. 5 1iei craTTi, WO perysnro-
I0Th TIOPSIIOK 3aMiHHM HECTJIa4eHOi CyMHU mTpady MOoKapaHHAM iHIIO-
ro BUY, PO3PaXOBYIOTH TaKy 3aMiHy, BUXOISYM 3 HEOMOJATKOBYBa-
HOTO MIHIMyMY JOXOJiB TpoMalsH. ToOToO KpUMiHAIBHHHA 3aKOH
cOopMyITEOBaHO OJHO3HAYHO, BiH YiTKO 1 MOCIIJOBHO BKa3y€e Ha €U~
HUH BUMIp po3Mipy MOKapaHHs y BUIIISAAI mITpady — HEOMOJATKOBY-
BaHUU MIHIMyM JOXOIIB TpomajisiH. 3rimHo 3 «[lepexiqHuMu Mmoso-
xenHssMu» [lomaTkoBoro konekcy (mm. 5 migposainy 1 posginy XX),
SIKIIIO HOPMHM THIIWX 3aKOHIB MICTSTh MOCUJIAHHS HAa HEOIOJaTKOBY-
BaHUI MIHIMyM JOXOMIB I'pOMaJsH, TO JUIs IIiJied X 3acTocyBaHHs
BHUKOPHUCTOBYETHCS CyMa B po3Mipi 17 TpH, KpiM HOPM aaMiHICTpaTH-
BHOTO Ta KPUMIHAJIILHOTO 3aKOHOAABCTBA Y YaCTWHI KBalidikamii aa-
MiHICTPaTUBHUX 200 KpUMiHAIBHUX MPaBOMOPYLIEHB, IS SIKMX CyMa
HEOINOJaTKOBYBAaHOTO MiHIMYMY BCTaHOBIIIOETBHCS HA PiBHI MOAATKO-
BOI COIiaJIbHOT MijIbIY, BU3HAYeHOI . 169.1.1, m. 169.1 ct. 169 po3-
niny I'V nporo kouekcy ajis BinnoBigHoro poky. O1xke, HasiBHE HEOJI-
HAKOBE 3aCTOCYBaHHS OfiHi€] 1 Ti€l caMoi HOpMU TIpaBa, rependadeHol
3aKOHOM PO KPHMiHAJbHY BiAMOBINANBHICTh, 3yMOBIIOE Ha MIPAKTH-
i yXBaJleHHsI PI3HHUX 3a 3MICTOM CYJOBHX pilieHb. BiamosigHo, min
yac TMpU3HAYCHHS IMOKapaHHs y BUIIAI mTpady y po3mipi, nepeada-
YEeHOMY CaHKIIE€IO CTaTTi (CaHKIi€l0 YacTuHH cTaTTi) OcoOmmBoi yac-
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tuHU KK, 1eit po3mip BU3HAYAETHCS y MEBHIM KITBKOCTI HEOMOAATKO-
BYBaHHMX MIiHIMyMiB JOXOJIB TPOMaJisSiH, YCTAHOBJIEHOTO 3aKOHO/AB-
CTBOM Ha 4Yac MOCTaHOBJIEHHsS BUPOKY, 3 BH3HAYEHHSM HOTrO y Tpo-
mIOBil CyMmi, 3AiMCHMBIIM TepepaxyBaHHS pPO3MIpy Yy TpPHUBHSX,
BUXO/SYH 3 BUMOT 3aKOHY IIOA0 BU3HAYEHHS CyMU OJHOTO HEOMoa-
TKOBYBaHOI'O MIHIMyMY JTOXOJiB IPOMa/IsH.

Takox mij yac BHpIlIEHHS MUTAaHHS NP0 MpPU3HAYEHHS TTOKapaH-
Hs 332 CKYITHICTIO 3JIOUYMHIB BiINoB1IHO 110 monoxenb cT. 70 KK cyn,
Oepyum n0 yBaru Bumoru crareit 65—69, 103 KK, noBuHeH npusHa-
YATH TIOKapaHHS OKPEMO 3a KOXKHHUH 31 3JI0YMHIB, IO YTBOPIOIOTH
CYKYIIHICTb, & TIOTIM BH3HAYUTH OCTATOYHE MOKApaHHSA abo MUITXOM
MOTJIMHAHHSA MEHII CYBOPOTO MOKapaHHsS OUIBII CYyBOpUM, a00 IILIs-
XOM TOBHOTO YM YACTKOBOI'O CKJIAJaHHS MPU3HAYEHHX 3a OKpeMi
3JI0YMHU TTOKapaHb. 3a3HaYCHUI MOPSAIOK CTOCYETHCA SIK OCHOBHUX,
TakK i JOJaTKOBUX BUJIB MOKapaHb. 3ayBayKUMO, 1110 MOKAPAHHS Y BU-
sl mrpady 1 mo30aBiieHHS paBa o0iMMaTH MEeBHI ocaau abo 3aii-
MaTHCs TEBHOIO JiSUTBHICTIO, MIPU3HAUYCHI SK OCHOBHI, CKJIaJlaHHIO 3
IHIIUMH BUAAaMU MOKapaHb He MiUIAraoTh. [Ipu3HavueHi 3a 3JI041HH,
110 BXOJATh Y CYKYIHICTh, IOJaTKOBI IOKapaHHA Pi3HUX BHUJIB MPHE-
JTHYIOTBCSL 10 OCTATOYHO NMPH3HAUYEHOTO OCHOBHOTO MOKAapaHHS i BU-
KOHYIOTbCsI camocTiiHo (4. 4 cr. 72 KK). 3i 3mMicTy 3akoHy BOa4a€eTh-
csl, IO MPU3HAYCHHSI TOKApaHHA 3a CYKYITHICTIO 3I0YMHIB TPOXOAUTh
IBi craxii: 1) cyq mpu3Havae MOKapaHHS OKPEMO 3a KOXKEH 3JI0YWH;
2) cyn mpu3HAYa€e OCTaTOYHE MOKapaHHA 3a iX cykymHicTio. [Homi y
CrpaBi BCTaHOBJIEHO, IO BMHHWII BUYMHHMB HOBHMH 3JIOYMH Yy TMeEpiof
BinOyBaHHA MoKapaHHs 3 BunpoOyBaHHsM (cT. 75 KK). 3a Takux 00-
CTaBHH CIIOYATKY NMPU3HAYAETHCS MOKapaHHS 3a CYKYIHICTIO 3JI0YH-
HiB (ct. 70 KK), a motim 3a cykynsictio BupokiB (ct. 71 KK). Binmno-
BiJTHO ICHYIOTh HEMOOJMHOKI BWIAJKH TOPYUICHHS BH3HAYEHUX
3aKOHOM ITpaBUII NPU3HAYEHH NOoKapaHHA. Tak, Bupokom JIynpekoro
MicbKkpaiioHHoro cyay Bif 1 xoBtHs 2012 p. C. (paHime 3acymKeHni
BHPOKOM IIBOTO K cyny Bin 15 sxoBTHA 2009 p. 32 310unHH, Iependa-
yeHi 4. 1 cr. 204, 4. 3 ct. 204, u. 2 c1. 216, c1. 75 KK,— 1o n’stu po-
KiB 11030aBJIeHHs BOJI 3 KOH(]icKalli€lo TOBapiB, MPOMapKOBaHUX M-
pOONIeHNMH MapKaMH, 3 BUIIPOOYBaJbHUM CTPOKOM Ha TPH POKH), 3a
37m04nHH, nepeadadeni 4. 3 c1. 204 KK, mpusHaueHO mokapaHHS —
LIiCTh POKiB 11030aBJIEHHS BOMI 3 BUIyYEHHAM Ta 3HUILECHHSIM BHPOO-
JICHMX TOBapiB 1 KOH(icKaIli€ero OOJaHAHHS JUIs iX BUTOTOBJICHHS;
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9. 2 c1. 216 KK — mrpad y po3mipi 51 Tuc. rpH 3 KOH}icKali€o Tpo-
MapKoOBaHHUX TMigpobieHuMu Mapkamu ToBapis [1]. [lpu npomy Ge3
MpHU3HAYCHHS TOKAapaHHsS 3a CYKYMHICTIO 3J0YHMHIB BiJIIOBIAHO [0
cr. 70 KK cyx Bigpasy na mincrasi ct. 71 KK 3a cykymHicTio BUPOKIB
OUISIXOM TpHUETHAHHS 10 TOKapaHHs, MNPU3HAYeHOro 3a 4. 3
cr. 204 KK, 3a uuM BHpPOKOM MpPHEAHAB YaCTHHY HEBiAOYTOrO MOKa-
paHHS y BHUIIIAII IIECTH MICSIIB M030aBlIeHHS BOJi 32 BUPOKOM BiX
15 xoBtHs 2009 p. Ta OCTaTOYHO BU3HAYMB TOKApaHHS Y BUIJISII
LIECTH POKiB LIECTH MICSIIB 030aBJICHHS BOMII 3 BIJIYYEHHSM 1 3HH-
IIICHHSM BUPOOJICHUX TOBApiB Ta 3 KOH(ICKAIIEr 00IaHaHHS JUIs 11
BUroTOBJIeHH:. BinnosimHo no 4. 3 cr. 72 KK ocHOBHE mokapaHHs y
BUTIISAL mTpady cya NOCTAHOBUB BUKOHYBATH CaMOCTiHHO. 3a3Haue-
Hul Bupok moao C. yxsanolo AmnemsuiiiHoro cyny BomuHcbkoi o0
Big 7 rpynHs 2012 p. ckacoBaHO JIMIIE HA MiACTaBi HEMOBHOTH CYJI0-
Boro ciinctea. [loBepraroun cripaBy Ha HOBUH CYJOBHI pO3TIIS, KO-
JIeTisl CyAIiB CYAOBOI MajaTh 3 PO3rIisAy KpUMIHAIBHHUX CIIpaB arie-
JSIIIHHOTO CyNly HE 3BEepHYJIa yBaru Ha Te, 1o nokapanus C. oOpaHo
3 mopymenHsM BuMor crareid 70, 71 KK. BignosimHo mo cr. 33 KK
CYKYIIHICTIO 3JI0YHMHIB BU3HAETHCA BUMHEHHSI 0CO00I0 IBOX a00 Oilb-
i€ 30YMHIB, epen0adyeHnX Pi3SHUMHU CTaTTAMH ab0 Pi3HUMH YacTH-
Hamu oxHiel crarti OcobauBoi yacTuHU 11boro Kojekcy, 3a jxojeH 3
akuX 1 He Oyno 3acymkeHo. Tak, BUpokom JIokaunHCHKOTO pailoHHO-
ro cyay Bomuucbkoi 0611 Bix 29 tpaBus 2012 p. b. 3a BunHEeHHs ABOX
TOTOKHUX 3JIOYMHIB, IO KBaNi(iKyIOTbCS 32 OJTHUM 1 TUM K€ 3aKO-
HOM, 7ABiui 3a 4. 1 cT. 204 KK mpu3HaueHO MOKapaHHsS Yy BUTISAL
mrpady posmipom 17 tuc. rpH. Ha migcrasi 4. 1 cr. 70 KK 3a cykym-
HICTIO 3JI0YMHIB IIUIIXOM YaCTKOBOT'O CKJIaJaHHS MPU3HAYCHUX MOKa-
paHb OCTaTOYHO MpHU3Ha4eHO mTpad y po3mipi 20 THc. rpH 3 KOHic-
KaIli€l0 HE3aKOHHO BUTOTOBJICHOI MPONYKINI. ANENSmiHHUNA CyJI
Bonuncbkoi 0071. BUMPaBUB MOMMIIKY CyAYy IMEpLIOi 1HCTAHIII IIis-
XOM 3MiHM BHPOKY, BH3HABIIH 3aiiBOIO JIOAATKOBY KBaui(ikalito 3a
4. 1 cr. 204 KK, i npusnauuB b. nmokapanHs y Burisi mrpady B po-
3Mipi 17 THC. TpH. 3 BUPOKY TaK0X BUKIIOUEHO 3aCTOCYBaHHS JI0 3a-
cymxenoi 4. 1 cr. 70 KK. Bupokom JKoBTHEBOr0 pailoOHHOTO Cymy
MuxkonaiBebkoi 067. Big 11 rpyaust 2012 p. JI. 3a 3mounn, nepenoda-
yeHuit 4. 3 c1. 212 KK, npu3HaueHo mokapaHHs y BUTISAL mTpady
po3mipom 2 MitH 974 Tuc. 364 rpH 45 Kor. 3 1M030aBJICHHIM IpaBa
o0iifiMaTi KepiBHI MocagW Ha MiANPUEMCTBAX, OpraHi3amisX ycix
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(hopM BIACHOCTI CTPOKOM Ha J[Ba POKH, 3 KOH(ICKAIIE BChOTO Ha-
JIOKHOrO MaiiHa; 3a 4. 1 cr. 366 KK — mokapanHus y BUrsai oome-
JKEHHSI BOJII CTPOKOM Ha OJIMH PiK WIICTh MICSIIB 3 MMO30aBJICHHIM
mpaBa 00iiMaTH KEPiBHI MOCaay Ha MiANPUEMCTBAX, OpraHi3aIlisx
ycix (OopM BIACHOCTI CTPOKOM Ha OJHMH PiK WIICTh MICHIIB; 3a 4. 3
cr. 358 KK — y Burmnsiai oOMexeHHs BOJIi CTPOKOM Ha OJIMH PiK IIiCTh
micsiiB [1]. Ha mipcrasi 4. 1 cr. 70 KK umisixom 4acTkoBOro ckiia-
JaHHA TIOKapaHb OCTaTOYHO NPU3HAYEHO TIOKApaHHS Yy BUTJIIAII
mrpady B cymi 2 miH 974 tnc. 364 TpH 45 Kom. 3 TO30aBIEHHAM
mpaBa 00iiMaTH KEPiBHI MOCaay Ha MiANPUEMCTBAX, OpraHi3aIlisx
ycix ()OpM BIIACHOCTi CTPOKOM Ha TPU POKH, 3 KOH(ICKAIIEI0 YChOT'0
HaJIOKHOIO ili MaliHa Ta OOMEKEHHSM BOJII CTPOKOM Ha JiBa poku. Ha
migctasi cr. 75 KK JI. 3BibHEHO BiA BiOyBaHHSI MPU3HAYEHOTO il
MOKapaHHs y BUTJIAAI OOMEXEHHs BOJII 3 BUIPOOOBYBAHHSM Ha JBa
pOKH, 3 TMOKIaJaHHSM Ha Hei OO0OB’A3KiB BIAMOBIAHO [0 IYHK-
TiB 2, 3, 4 ct. 76 KK. CynoM Takox MOCTaHOBJICHO CTSTHYTH 13 3acy-
JDKEHOT Ha KOPUCTh JIepKaBU MaTepiajbHy WIKOAy. BHOCSYM 3MiHU Y
3a3HayeHuil BUpOK JKOBTHEBOro pailoHHOTO cyny, KOJeris CYAIiB
CyZOBOI MajaTd B KPpUMiHAJIBHHUX crpaBax AmnensuiiiHoro cyay Mu-
KOJNaiBChKOi 00JI. BKa3zasia, MO CyJ HENpaBWIIBHO 3aCTOCYBaB KpHUMi-
HanpHUi 3akoH (ctarti 70, 75 KK), npu3HauuBIIM ocTaToyHe Mmoka-
paHHS 3a CYKYIHICTIO 3JIOYMHIB 1 Mojaibmioro 3BiibHeHHs JI. Bix
OCHOBHOTO TIOKapaHHS y BUTJISAI OOMEXKEHHS BOJIi 3 BHUIPOOYBaJIb-
HUM CTPOKOM, a TakoX mopymuB BUMOrd 4. 3 ct. 5 KK, ockinbku
3aCTOCYBaB ycCi IOJNIOKEHHST HOBOTO 3aKOHY — SK Ti, IO
MOM’SIKITYIOT, TakK i Ti, IO MOCKJIIOIOTh KPUMIHANBHY BiANOBiab-
HICTb, a TOMY HENPaBWILHO BU3HAYUB po3Mip mTpady 3a 4. 3 cr. 212
KK y penakuii 3akony, sikuii HaOpaB 3akoHHOI cuid 17 ciuns 2012 p.
3 ormsay Ha 1e yXBaliolo AmensniiiHoro cyay MukonaiBcbKoi 0Ol
Big 5 Gepesns 2013 p. Bupok mono JI. 3MiHEHO B 4acTUHI MpU3Ha-
YeHHS MOKapaHHs 1 MOCTAHOBIIEHO BBa)KaTH 1 3aCy/KEHOI0 3a 4. 3
cr. 212 KK no nmokapanus y Burisiai mrpady B po3mipi 17 Trc. TpH 3
no30aBieHHsIM TpaBa 00iiiMaTH KepiBHI Mocagu Ha MiINPUEMCTBAX,
opraHizaiisx ycix (opM BJIACHOCTI CTPOKOM Ha JiBa pOKH; 3a 4. 1
ct. 366 KK — 10 omHOro poKy mecTu MicsiiB 0OMeKeHHS BOJi 3 1M03-
OaBNeHHSM TIpaBa o0iliMaTH KepiBHI MOCaJW Ha MiANPHEMCTBAX, Op-
raizaifisx ycix (opM BJIIACHOCTI CTPOKOM Ha OJIUH PIK HIICTh MiCsi-
miB; 3a 4. 3 cr. 358 KK — 10 01HOr0 pOKy 11’SITH MICAIIIB OOMEXKEHHS
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Boi. Ha mincragi u. 1 cr. 70 KK 3a cykynHicTiO 37104uHIB, niepenoda-
yeHux 4. 3 c1. 212, 4. 1 ct1. 366 KK, u. 3 cr. 358 KK, nursixoMm moriu-
HEHHS MEHIII CyBOPOT'0 TIOKapaHHs OUIbII CyBopuM JI. MOCTaHOBIEHO
BBaXXaTH 3aCyHKEHOI0 J0 OJHOTO POKY IIECTH MICAIiB OOMEXKEHHS
BOJIi 3 TI030aBJICHHSIM MpaBa 001MaTH KEpiBHI MOCaAu Ha MiANPUEM-
CTBaX, OpraHi3aIlisix ycix (opM BJIACHOCTI CTPOKOM Ha JiBa POKH 31
3BUIbHEHHSM Ha mijcTaBi ¢r. 75 KK Bijx BigOyBaHHs pU3HAYEHOTO il
OCHOBHOTO TIOKapaHHs y BUTJISIII OOMEXKEHHs BOJIi 3 BUIPOOOBYBaH-
HSIM Ha JIBa POKH, 3 MOKJIaJaHHSM Ha Hei 00OB’SI3KIB BIAMOBIIHO 10
nyHKTIB 2, 3, 4 c1. 76 KK [1].

Och 1Ie OAWH MPHKIAJ] OJHOYACHOTO IMPHU3HAYCHHS MalHOBUX
MoKapaHb, HABEIEHUH aBTOPaMH y3arajdbHEHHsI AMENSAiifHOro cyay
[MonTaBchkoi 001, Bupokom KprokiBcbkoro paiioHHOTO cyay M. Kpe-
MeHuyK [lonraBcbkoio0. Bix 1 6epesns 2012 p. I1. 3a 3nounnwM, 1e-
pendaueni 4. 3 cr. 212, 4. 1 c1. 366 KK, Ha miacrasi u. 1 ct. 70 KK
MPHU3HAYEHO OCTaTOYHE TOKapaHHA y BUNIAAI mTpady B CyMi
340 Tuc. TpH 3 1M030aBJICHHSAM TIpaBa O0IMMaTH MMOCaju, MOB’s3aHi 3
OOUYHUCIIeHHAM 1 HapaxXyBaHHSM IO/IATKiB, Ha CTPOK TPH POKH, 3 KOH-
¢ickalieo ycp0oro HaJIGKHOr0 HoMy MaliHa. YXBanor ANemsiiiHoro
cyny IonraBchkoi 00:1. Bix 19 yepBus 2012 p. BUpoK 3anuiieHo O6e3
3miH. [IpoOnemMa OfHOYACHOTO MPU3HAYEHHS JCKUILKOX BUIIB Maii-
HOBHX TIOKapaHb € HE HOBOIO 1 Uil HAYKW KPUMIHAJBHOTO IpaBa.
OTxe, Ha Hally AYMKY, 32 OAWH 3JI0YMH HE MOXKE OYTH BCTaHOBIICHO
OUTBIII HIX OJJHE MallHOBE MOKapaHHS, OCKUIbKU II¢ HEMUHYYE MPHU3-
BEJC JI0 HEMOXKIIMBOCTI BHKOHAHHS BUPOKY. BilMoOBiHO 10 BUMOT
YHUHHOTO 3aKOHOJABCTBA Y pa3i BUMHEHHS 3aCy/DKEHUM MPOTATOM
BUITPOOYBAILHOTO CTPOKY HOBOT'O 3JI0YMHY CY/ MpHU3HAYa€e HoMy Io-
KapaHHs 3a paBUJIaMu, nependadennmu crattsimu 71, 72 KK.

Takox, BUXOAsun 3 moyiokeHb 4. 2 cr. 75 KK Ta 3micty 4. 3
ct. 78 KK, y pa3i BunHeHHs 0CO0O0I0 ITiJ] 4ac BUIPOOYBaJIBHOTO CTPO-
Ky HOBOTO 3JI0YWHY CYIM MAalOTh PO3LIHIOBATH 1€ K TOpPYIICHHS
yMoB 3actocyBaHHs cT. 75 KK npo 3BiibHeHHS Bia BiOyBaHHsI MOKa-
paHHsA 3 BUMPOOYBaHHSAM 1 MPHU3HAYMTH TOKApaHHS 3a CYKYIHICTIO
BHupoKiB Ha mijgcrasi cT. 71 KK. ¥V Takux BUNajkax MOBTOPHE 3BiJIb-
HEeHH BiJ BinOyBaHHS MOKapaHHS 3 BUMPOOYBaHHSM € HEMPHUITYCTH-
MUM. Y pasi 3acy/KeHHs 0COOM 3a 3JI0YMH, BUMHEHHUH B TIEpioj BH-
npoOyBalbHOrO CTPOKY 3a MOMEpPEeJHIM BHUPOKOM, BHU3HAUEHUM Y
nopsaaky crateit 75, 79, 104 KK, Ta npu3HaueHHs MOKapaHHs, AKe
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3rigHo 3 4. 3 ¢r. 72 KK 3a CykynHICTIO BUPOKIB CKJIaIaHHIO 3 IHIITMMU
BHUJAaMHU TIOKapaHb HE MiJUIATaE, Cyll, HE3BAXKAIOUU HA IIe, MA€ 3aCTO-
cyBatu BuMor# cT. 71 KK i BU3HAUHTH 3a CYKYITHICTIO BUPOKIB Take
OCTaTOYHE TMOKapaHHs, sike Mae OyTH OLTBIIMM SIK BiJl TTOKapaHHS,
MPU3HAYCHOI0 32 HOBUU 3JI0YWH, TaK 1 BiJ| HEBIIOYTOT YaCTUHU MOKa-
paHHA 32 TOMEepenHiM BHPOKOM. Y TaKOMY BHUIAJKy CyJl BU3HAYAE
OCTaTOYHE MOKAapaHHs y BUTJISAI CYKYITHOCTI HEBiOYTOi 4acTWHHU
MOKapaHHs 3a MOMNepeHIM BUPOKOM Ta TOKapaHHS 32 HOBUM BUPO-
KOM, YXBaJIMBIIHM PillIeHHsI MPO X caMocCTiiiHe BUKOHaHHA. [lneHym
BepxoBnoro Cyay Ykpaiau y n. 26 IloctanoBu Ne 7 po3’sicHUB, 11O
KoJIn 0coba Oyna 3acy/KeHa J0 M030aBJICHHS BOJI 31 3BUIBHCHHSM
BiJ BigOyBaHHs IMOKapaHHsA 3 BUNpoOyBaHHsM (ctarti 75,104 KK)
a0o Oyna 3BUIBHEHA Bix BiJOyBaHHS 1O30aBJICHHS BOJII YMOBHO-
noctpokoBo (cratti 81, 107 KK) i B mepion BUnpoOyBaabHOTO CTPOKY
ab0 CTPOKY YMOBHO-JIOCTPOKOBOTO 3BiTbHEHHS! BUMHUIIA HOBUH 3J10-
YHH, Cy/ 3000B’s3aHUH BU3HAYMTH OCTaTOYHE MOKAPAHHS y BUTIISAL
nmo30aBiIeHHs BOMI W TOMi, KOJM OCTaHHIM 32 4acOM BHUPOKOM MpHU3-
HAYalOThCs OUTBII M’SIKi BUAM MMOKapaHHA. AnensuiiHuil cyn PiBHeH-
CbKOi 00JI. B y3arajJbHEHHI HaBiB MPHKIAJ, SIKHHA CBIIYUTH MPO MO-
MUWJIKH, 10 JOMYCKalOTh CyAW 3 IHMX nuTaHb. Hampukmaz, Ocoba,
paHilie 3acy/pKeHa 3a 3j04MH, nependadenuid 4. 3 ct. 185 KK, mo
nmo30aBiIeHHs BOMI 31 3BUILHEHHAM BiJ] BiIOyBaHHS MOKapaHHS 3 BU-
npoOyBanHaM Ha mifactaBi cT. 75 KK, B mepiox BUMpoOyBaibHOTO
CTPOKY 3HOBY BUMHMWIA KopuciuBHi 3mounH. Cyn Kocromiabcbkoro
paiiony PiBHeHchKO1 00i1. BupokoM Bix 18 TpaBuss2012 p. Ocobi 3a
3mounH, nependadyenuit 4. 2 cr. 185 KK, mpusHaumB nokapanHs i3
3actocyBaHHsM cT. 69 KK y Burnsai mrpady B po3mipi 595 rpH i He
BH3HAYMB OCTAaTOYHE MOKAPaHHA 33 CYKYITHICTIO BUPOKIB, Y TOMY YH-
Clli He MPU3HAYMBIIM MOKAPaHHS Y BUIJISIII pPeabHOTO M030aBIeHHS
Boni. Taki mpuknaan mopymieHHs: BuMor cT. 75 KK, 060B’a3k0B0I0
YMOBOIO IKOT € HEBUMHEHHSI 3aCYKEHUM TPOTATOM BHUIIPOOYBATBHO-
TO CTPOKY HOBOI'O 3JIOUMHY 1 BHUKOHAHHS MOKJIaJEHMX HA HBOTO
00OB’5I3KiB, € HEMOOJHOKMMHU Yy CYJOBIM MPAaKTUI MICIEBUX CYHiB
PiBaeHchKOT 0011, [Ipu 11boMy cyau, mocuiiarouuch Ha 4. 3 c1. 72 KK,
MOMHUJIKOBO BH3HAIOTh, 1110 B Pa3i BUMHEHHSI 0COOO0I0 HOBOTO 3JI0UHHY
il Yac BUMPOOYBAILHOTO CTPOKY i MPH3HAYEHHS 32 HOBUW 3JI0YHMH
MOKapaHHs y BUMIAAI Tpady, MoKapaHHs 3a TOoNepeIHiM BUPOKOM 1
HOBE TIOKapaHHs CKIAJaHHIO HE IMiUIATa0Th i BUKOHYIOTHCS CaMo-
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criiiHo, a Tomy cT.71 KK He 3acTocoByeThCsI 1 onepeaHe moKapaHHs
y BUTJISAI 11030aBJICHHS Yl OOMEKEHHS BOJIi 31 3BUILHEHHSIM BiJl BiJi-
OyBaHHS TIOKapaHHS 3 BUIPOOYBaHHIM HE MOXKE 3aMiHIOBATHUCH Ha
peanbHe TO30aBiIeHHS 4M OOMexeHHs Bojii. Crim 3ayBaKWTH, LIO
BiAmoBiaHO 110 4. 2 c1. 70 KK y pasi ckinaganHs mokapaHb OCTaTOYHE
MOKapaHHs 332 CYKYIHICTIO 3JI0YMHIB BU3HAYAETHCS B MEXKaX, BCTAHO-
BJICHUX CaHKIi€r cTaTTi (vactuHu craTti) OcobmuBoi yactuan KK,
1o niepeadayae OUIBIN CyBOpe mokapanHs. [Ipu boMy cyJ1 BU3HAUaE,
sKe 3 MOKapaHb, MPU3HAYEHUX 32 OKPEMi 3I0YMHH, € OUIBII CYBOPUM,
BUXOJSIYM 3 HOr0 BHIY, — SIKIIO MOKapaHHs PI3HUX BHJIB, Y 3 HOr0O
PO3MIpy, — SIKILIO IOKAPAHHS OJJHOTO BUY.

BucHoBku. OTxe, nokapaHHs y BUIJIsAL mTpady € MaHOBHM
BHJIOM TIOKapaHHs, KapaJbHUH BIUIMB SIKOTO CNIPSIMOBaHM Ha (piHaH-
coBi iHTepecu 3acymxenoro. [lItpad e nokapaHHsM, e 3aCTOCYBaHHS
3ac00iB BUIIPaBJICHHS BUKIIOYAETHCS, caMe 3 i€l IPUYMHN MpU3Ha-
4yeHHs WTpady Mae BH3HAYATHCS, Y TEpIIy 4Yepry, He KaTeropi€ro
BUMHEHOTO 3JI0YMHY, a CTylIeHeM KpUMIHAJbHOI ypaXeHOCTi ocobw,
siKa MOTr0 BUMHWIIA. BiAMOBIAHO 00CST KapaJlbHOTO BIUIMBY MOKapaH-
HS Y BUDJISLII mTpady O6e3mocepeiHbOo OB’ I3aHui 3 HOTO PO3MIipOM.
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IMPOBJIEMHBIE ACIIEKTbBI UCITIOJTHEHUSI HAKA3AHMUSA
B BUJIE HITPA®A B YKPAUHE

B cmamve npoananuszuposanvl 0cHosHble npobiembl Yeon06H020 Kodekca Yi-

paunvt (2001 2.) 6 acnexkme yco8epuIeHCMBOBAHUS. NPAKMUKU NPUMEHEHUs HAKA3d-

Hus 6 ude wmpagpa. Hzyueno psao cy0ebHbix 0en no NPUMeHeHUI0 HAKA3aHUs 6 8ude

wmpagha OmHOCUMENbHO Y, BUHOBHBIX 8 COBEPULCHUU NPECMYNIIEHUL HeDONbULOL

msicecmu.  ApeyMeHmuposana HeoOX00UMOCMb HA3HAYEHUS. HAKA3AHUS 6 6ude
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wmpagha ¢ yuemom msncecmu COBEPUIEHHO20 NPECMYNIEHUS, UMYWECNEEHHOLO
NONIOANCEHUSL OCYHCOCHHO20 U €20 CeMbll, d MAKI’Ce CYMMbL 3apadomHOl nAamol win
UHO20 00X00A OCYIHCOEHHOZO.

Knrouesvie cnosa: wmpag, ynotHoMOUEHHbLIL OpeaH npodayull, COBOKYNHOCHb
nPU2080OPO8, COBOKYNHOCHb NPECMYNICHUL, CYOCOHAs NPAKMUKAL.

Ostapchuk L. H.

PROBLEMATIC ASPECTS OF PUNISMENT IN FORM
OF PENALTY EXECUTION IN UKRAINE

Main problems of Criminal Code of Ukraine (2001) in the aspect of improving
practice of punishment in form of penalty application are analyzed. Series of lawsuits,
concerning application of punishment in form of penalty towards persons, who are
guilty in crimes of minor gravity, are examined. The necessity of award of punishment
in form of penalty, according to the severity of commited crime, convict and his family’s
financial position and the sum of convict’s salary or the other income, is grounded.

Thus, the punishment in the form of a fine is a property type of punishment
which punitive influence is directed at the financial interests of the convicted person.
Fine is a punishment where the usage of remedies is excluded, precisely for this rea-
son the purpose of the fine must be determined, first of all, not by the category of
committed crime, but by the degree of the person’s who committed it, criminal dam-
age. Accordingly, the amount of punitive effects of punishment in form of fines is
directly related to its size.

Key words: penalty, authorized probation body, complex of judgements, com-
plex of crimes, judicial opinion.

VIIK 343.8
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Axazemist Jlep>kaBHOT IeHiTEHIIapHOI ciry»k0u, M.YepHiris;
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KypcaHT 132 HaBuasbHOI Ipymy,
Axazemist [lep>kaBHOI IeHITEHIIapHOI CITyk0H, M. UepHiriB
HNEPCIHHEKTUBU BITPOBAI’KEHHSA
HNOCTIIEHITEHIIIAPHOI'O CYITPOBOAY B CUCTEMY
BITYU3HAHOI'O 3AKOHOJABCTBA

Y emammi suxnadeno pesynvmamu 0ocnioxcents 3apyOisncHo2o 00csidy nioeo-
MOBKU 3ACYONCEHUX 00 36LIbHEHHS 3 MICYb No30asnenHs: 6oi. Ha ocHosi euxopucma-
HUX 0dicepell POKPUMO NOHSMMSL «NEeHIMeHYIapHa npooayisy, oXapakmepuzo8aHi
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OCHO8HI QhyHKYii | 3a60anHs opeany npobayii, a came: SUPIUIEHHS NUMAHY, SKI GUHU-
Kaioms ni0 4ac nid20Mo6KU 34CYOHCEHUX 00 36LIbHEHH 3 MICYb N030A61eHHs 60,
HAOAHHSL 34CYOANCEHUM NCUXOKOPEKYITIHUX NPOSPAM, OONOMO2A 3ACYOICEHUM Y NOHO-
BJIEHHI 36 S3KI8 3 POOUHON. Buceimneno npoyec nio2comosku 00 36i1bHeHHs 3 MiCYb
nosbaenenns eoni zacyodcerux v Opanyii. Haconoweno na neobxionocmi oompu-
MAHHSL €6PONELICLKUX CMAHOAPMIE /il BUNPABIIEHHS A PeCOYiani3ayii 3aCy0HCeHUX.

Knruosi cnosa: npobayis, donomoza 3acy0iceHoMy, SUNPABILEHHS, Pecoyiai-
3ayisn, NOCMNEHIMEeHYIaPHULL CYRPOSIO.

IMocTranoBka npo6jemu. Ha nuraxy interpanii Ykpainu no €s-
PONEHChKOI CIUIBHOTH OAHUM 3 MPIOPUTETHHUX 3aBJaHb JCPKaBU €
3a0e3reueHHs peaizailii mpaB i CBOOOJ JIFOJIMHU 1 TPOMaJTHUHA, BH-
3HadeHux KoHcTuTymieo YKpaiHu.

MeTo10 cTATTi € TEOPETUUHHUI aHANI3 BIPOBAKEHHsI TTOCTIIEHI-
TEHIIIapPHOT0 CYIPOBOY 3aCYKEHUX Ta PO3TIIS] MOXKIUBOCTEH 1 mep-
CIIEKTHB BIPOB/HKEHHS BiMOBINTHOI MPAKTUKK B CHCTEMY Mpooarrii
Ykpainu.

AHaJi3 0CHOBHHUX J0CTiIzKeHb i myOJikaniii. TeopuTHaHUM mij-
IPYHTSIM CTATTi CTaJIM Tpalli BiIOMUX SIK BITYM3HIHUX, TaK i 3apyOik-
HUX YYEeHUX, AKi MPUAUSIMA 0araTo yBard NUTAHHSM MATOTOBKH 3acy-
JOKEHUX JI0 3BUIbHEHHS 3 MicClb 1030aBieHHs Boui: boratupros L. I,
Txyxa O. M., 3ybkoB A. I, Kyk O. M., ®inimonos O. B., Sko-
Bewb 1. C., Aposuit A. O.

Buknan ocuoBHoro marepiany. IIpoTsrom ocTaHHiX pokiB Yk-
paiHa Jii€e y HanpsiMi BJIOCKOHAJICHHS 3aKOHOJIaBCTBA, 30KpeMa, I0J10
MPUBENICHHS HOr0 y BIJIMOBIIHICTh 13 3aKOHOJIABCTBOM KpaiH KOHTH-
HEHTaJIbHOI €Bpory, 110 nependayae HaOJIMKEHHS YKPATHCHKOTO CY-
CIIJILCTBA J0 €BPONEUCHKUX CTAHIAPTIB KUTTSI.

BignoBizno 1o KpumiHadbHO-BUKOHABYOTO KOJEKCY KpHUMi-
HAJIBbHO-BUKOHABYE 3aKOHOJIABCTBO CKIAJAETHCA SIK 3 HALlIOHATBHOTO
3aKOHO/IABCTBA, TAaK i 3 MDKHAPOAHUX JAOKYMEHTIB, sIKi paTu(ikoBaHi
BepxoBHoto Pamoro Ykpainu. Y pasi patudikanii MbKHapogHOTO 10-
KyMeHTa BiH HaOyBae 3akoHofaBuo0i cuiu. [Ipore He Bci MbKHApOAHI
JOKyMEHTH MOoTpeOyroTh paTudikamii. Jeski MbKHapOIHI TOKYMEHTH
MalTh PEKOMEHJAIIHUI XapaKTep Ta BCTAHOBIIIOKOTH MiHIMaJIbHI
CTaHJapTH CTOCOBHO 3aXHUCTy TpaB JIOJUHH B TIEBHIN Taiy3i opHc-
npyneHnii. CporoJjHi OCHOBHHUMH MDKHapOAHUMH JIOKYMEHTaMH B
ranysi 3aXMCTy MpaB yB’SI3HEHUX € €BpOMelCchKi B I3HUYHI MpaBua,
po3pobieni Panoro €Bpomnu, Ta MiHiMasbHI CTaHIAPTHI MPaBUIIA T10-
BOJDKEHHS 3 yB’s3HeHMMH, yxBajieHi Panoro Opranizaitii O0’etHaHuX
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Hami#i. Cmig 3a3Ha4uTH, 10 B [IMX JOKYMEHTaX MPUALISETHCS 0CO0-
JMBa yBara 30epeXeHHIO, BIIHOBIEHHIO Ta BCTAHOBICHHIO COIlialib-
HUX 3B’A3KIB 3aCy/IXKEHHUX 13 30BHILIHIM CBITOM, SIKi TOBHHHI TTO3UTH-
BHO BIUIMBaTH Ha (OPMYBaHHA TPABOCIYXHSIHOI TOBENIHKU
3acy/PKEHHMX Ta CHPHUATH iX MIBUIIIN peconianizamii.

[Mopsin 3 ©MM HapsIMOM BeNTUKA yBara MpUALISETHCS JiSIBbHOCTI
yCTaHOB BUKOHAHHS TIOKapaHb 3 BHIPABJICHHS Ta pecouianizamii 3a-
CY/PKEHHX IIOAO HaJaHHS JOMOMOTH B MOOYTOBOMY Ta TPYJOBOMY
BIIAIITYBaHHI. SIK 3a3Hayae B CBOEMY MOHOTpaghiqYHOMY JOCIIPKCHHI
Sxosens 1. C., came BHIE3a3HauUCHI HEJONIKH € TOJIOBHOIO MPHYH-
HOIO BUMHEHHS 3JI0YMHIB 0c00aMu, siKi BinOynu nokapanss. [lo Ta-
KHX JK€ BUCHOBKIB y CBOiX mpaipsix aidnum boguap 1. B., IBanb-
koB O. 1., Kpercyn O. M., Ilaprok C. B.

AXTyaJbHICTh i€l TeMH 3yMOBJIEHA ICHYIOUMMH HENOJIKaMHU B
mpoleci BUIMPABIEHHS Ta pecoliaizanii 3acyIKeHHX, HEHaJIeKHa
JISTBHICT y cepl HaJlaHHA JOIOMOTH B TPYIOBOMY Ta MOOYTOBOMY
BJIAIITYBaHHI.

3 METOI0 MOI0NaHHs 3a3HAYSHUX MIPUYHMH MPOTUIIPABHOI MOBEiH-
KH 0Ci0, sIKi BifOYJIM MMOKapaHHs, 3akoHoaBelb Y 2015 polli yxBairoe
3akon «[Ipo mpobarito». 3rigHo 3 MM 3aKOHOM KpPUMIHAJIBHO-
BUKOHABYA 1HCIEKLIiSl pEOPTraHi3yeThCsl B OpraH mpoodarlii Ta HaIis€Th-
Csl IONATKOBUMHU (DYHKITISIMU.

Jlocmipkyroun 3a3HadueHUi 1HCTUTYT, BBAXKAEMO 3a HEOOXiIHE
OUIBII JeTabHO BU3HAYMTH (PYHKII, SKi 3aKOHOAaBENb MOKIaaae Ha
opran npobarii. 3rigHo i3 3akoHoM Ykpainu «[Ipo mpobariro» BOHH
MOJUISIIOTHCST 32 BUJaMM MpoOarii. BigmoBigHo mo crarti 8 1poro
3aKOHY BKa3aHO, 1[0 BUJaMU IpoOallii € J1ocyaoBa nmpodarris; HarJs-
noBa mpobalis; meHiTeHmiapHa mpoOamis. CaMe Ha IMEHITEHIIapHY
npodarifo MokIagaeTbcs (YHKIIS MATOTOBKH JI0 3BIIbHEHHS 3acy-
JDKEHUX 3 MICI[b 1030aBJIEHHS BOJII.

[NeniTenmiapHa npoOarltis — e MiArOTOBKA 0cCi0, SKi BiIOYBalOTh
MOKapaHHs Y BUTJISIII OOMeXeHHs BOJIi abo 1mo30aBJIeHHs BOJIi HA Te-
BHHI CTPOK, JI0 3BUIBHEHHS 3 METOI0 TPYJOBOI'O i MOOYTOBOT'O BJIAII-
TyBaHHSI TaKux OcCiO ImicCiis 3BUIBHEHHS 3a OOpaHUM HHMH MICIIeM
npoxuBaHHs [3]. Ciig 3a3HAYUTH, [0 1€ MUTAHHS PEryJIIOETHCA HE
Tinbku 3akoHoOM Ykpainm «[Ipo mpobGamito», a i KpuminaibHo-
BUKOHABUMM KOJIEKCOM, Y SIKOMY B CTaTTi 156 3a3Ha4eHO, IO YIOB-
HOB&)XEGHUH OpraH 3 MUTaHb MPOOAIlii pa3oM 3 aIMiHICTpaIli€l0 ycTa-
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HOBM BUKOHAHHS MOKapaHb He Mi3HIIIe HK 3a TPU MicAli 10 3aKiH-
YECHHS CTPOKY MOKapaHHS Yy BUTIIAIAI OOMExeHHs a0o 1mo30aBiieHHs
BOJII Ha TEBHUN CTPOK OPraHi30BYE 3IIHCHEHHS 3aXOJ(iB 100 CIIPH-
SIHHSL 3aCy/DKEHHM, SIKi TOTYIOTBCS 710 3BUTbHEHHS, y BU3HAYEHHI MicC-
11 MPOXKMBAHHS MIC/Isl 3BUTBHEHHS, BJIAINTYBaHHI JI0 CIIC1ali30BaHUX
YCTaHOB ISl 3BUTbHEHMX, TOCHITali3amii 10 3aKiaaiB OXOpOHHU 3]10-
poB’s (3a moTpedu), MpaleBIaTyBaHHI Ticis 3BUIBHEHHS Mpare3/a-
THHX 0ci0 [1]. Tako HEOOXiJAHO HArOJIOCHTH, IO ILOMY MHUTAHHIO
NPUAUISETCS yBara i 3akoHoM Ykpainu «IIpo collianbHy aganTaiito
0ci0, sKi BiIOYBalOTh YM BifOyJIU MOKapaHHS y BUI OOMEXKEHHS BOJI1
a00 1030aBJICHHS BOJIi HA MIEBHUN CTPOKY.

Ha nepmmii morsisig Moke CKIACTUCS BPpaKEHHSI ITPO HAJICSKHE 3a-
KOHOJaBY€e 3aKpilJIeHHs I[bOro BHAY aisiabHOCTI. IIpoTe, K cBiguaTh
CTaTHCTUYHI JIaHI TOBTOPHOTO BYMHEHHS 3JIOUMHIB IiC/s BiOyBaHHS
IMOKapaHHs, JOCTIKEHHS BITYM3HSIHMX HAyKOBI[IB, a TaKOXK aHai3
MPOBEJICHOT0 HAMHU ONMTYBAHHS IMPAKTUYHUX MPAI[iBHUKIB OPraHiB
npo0aitii, Ha MPaKTUIl BUHUKAE HU3KA MPOOJIEMHUX MMHUTaHb, AKi I1OT-
peOyIOTh 3aKOHOIABYOTO BUPIIICHHS.

Jocnipkyiour TUTaHHS I[IOAO PO3BHTKY IHCTHTYTY Mpoodallii,
CITijI 3BEpHYTH yBary Ha Touky 30py Boska B. M., sxuii 3a3Ha4ae, 1o
OJTHUM 3 aKTyaJbHUX MMUTaHb y AISTILHOCTI OpraHy mpooariii B cy4ac-
HUX yMOBaX € BUDIIICHHS IHUTaHb, OB SI3aHUX 13 3aJI0OBOJICHHSIM
MepIIoUeproBuX, 0a30BUX MOTpPeO 3BUTLHEHHMX, a TaKOX MOTPed y
Oesmemni (ka, OIAT, KUTIO, 3aXUIICHICTh TOIIO) JJIs 3a0e3MeueHHs
OCHOBHHUX YMOB KHTTEISITBHOCTI OCOOMCTOCTI, SIKi MOJNATAIOTh Y Bijl-
HOBJICHHI JIOKyMEHTIB, 1110 3aCBIIYYIOTh 0CO0Y, a TAaKOXK CTBOPIOIOTH
YMOBHU JUIsl OTPUMAHHS MOXJIMBUX TUIBI TOINO; BU3HAYCHHI MICIs
MPOKUBaHHS; MPAllEBIAIITYBaHHS; BUPILIEHH] MUTaHb, OB’ S3aHUX 31
310poB’sMm [2, ¢. 13].

BupimeHHs MUTaHHS BJIAIITyBaHHS Ha POOOTY SK MOXKIMBOCTI
JISTaJIbHOTO OTPUMAHHS KOIITIB Jjisi 3a0€3MEeUCHHS TIEPBUHHUX TOT-
peb, TOB’sA3aHUX 13 XapuyyBaHHSM, OJIATOM TOIIO, € BKpail BaXKJIUBUM
(hakTOpOM SIK TIO3MTUBHOI COIliasTi3allii, TaK 1 3HUKEHHS WMOBIPHOCTI
PELUANBY 3JI0YHHY.

3aKOHOAABCTBOM MepeadavyeHo MIbIH JUTA BIAIITYBaHHS i€l Ka-
Teropii rpoMazsH Ha poboTy. [IpoTe Ha mpakTHIi OUTBIIICT 3BUTBHE-
HUX 0Ci0 MarOTh TPYJHOIII 13 BIAIITYBAHHSAM Ha POOOTY depe3 Opak
HaJeXHOI ocBiTH, KBamidikanii. Kpim Toro, ¢akt mepedyBaHHS B yc-
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TAHOBaX BUKOHAHHS MOKAapaHb € CTUTMATH3YIOUHMM, TaKUM, IO BH-
KIIMKA€ epecTopory y poooToaaBIIs.

[nma npobnema, Ha sIKiii HEOOXiAHO 30CEpEeNWTH yBary B [i-
STIBHOCTI OpraHiB Ta yCTaHOB BHKOHAHHS TOKapaHb, MOB’si3aHa 3 TO-
TpebaMu y CIUIKYBaHHI Ta HAJIATOPKEHHI CTOCYHKIB 3 IEBHUMH COITi-
QIBHUMH Tpynamu (ciM’s, TPYAOBHI KOJIGKTHB TOLIO) Ta IHIIMMH
CYCHUTBHMUMH TOTpeOaMu, 110 BUHHUKAIOTh 13 BXOJKEHHSIM OCOOM B
HOBE MIKpOCEpPEIOBHIIE: HAIArOKEHHS B3a€EMHUH 31 CBOEIO CIM €10 (3
0aTbKamH, JPYKHMHOI/Y0JIOBIKOM, JITbMH); B3AEMHHU 3 KOJHUIIHIMU
Ipy3sIMH Ta 3HAWOMHUMH; B3aEMOJiS 3 CYCIUTBHHUMH 1HCTUTYTaMU;
BHPOOJICHHSI HABUYOK TIOBEJIIHKY Y B3a€MOIIi 3 OTOUCHHSM [2, c. 14].

dakT HaNaroKCHHS MO3UTUBHUX CTOCYHKIB 3BUILHEHOI 0CO0U 3
ciM’ero (0aTbKH, IPYKUHA, JITH) € HEOOX1THOK YMOBOKO JUTSI COIiaTi-
3allii Ta NOAONAHHS ICHYIOUHX Y 3B’SI3KY 3 130JISIII€I0 TPOOIeM.

OKpeMOI0 aKTyaJIbHOK) TEMOIO, IIOB’S3aHOK0 3  COIliaJbHUMHU
3B’SI3KaMU 3aCY/DKEHUX Ta 0Ci0, SKi 3BUIBHSIOTHCSA 3 MICIb 11030aB-
JICHHS BOJi, € HaJlaro/DKEHHs B3a€MHH 3 TMPOTHIIEKHOIO CTaTTIO,
BCTaHOBJICHHSI JIOBrOTPHBAIIMX CTOCYHKIB, CTBOPEHHS CiM’1 AJsl THX
ocib, sIKi 10 3acy/DKEHHS He nepeOyBayv B CiIMEHHHX BiIHOCHHAX a00
X po3ipBaliu iX y 3B’SI3Ky 3 YB’sI3HEHHsIM [2, c.15].

Hepinko vepe3 BiACYTHICTh aJICKBaTHUX HABHYOK CITUIKYBaHHS,
ciequQiuHi NiHHICHI OPIEHTUPH KOHTAKTH 3 MPOTUIICKHOIO CTATTIO €
HEe TPUBAJMMH, ITOBEPXHEBHMH, 3 YaCTOI 3MiHOI mapTHepiB. Hac-
JJIKA TaKUX CTOCYHKIB MOXXYTh MAaTH IICHXOTPaBMYIOUHI XapakTep
Ta MPU3BOJUTH 10 BHYTPIIIHHOOCOOMCTICHMX KOH(ITIKTIB.

Posrnsnatoun muTaHHS BUIIPABJICHHS Ta pecolliaiizaiii 3acypKe-
HUX, IMJIrOTOBKH 1X JI0 3BUILHEHHS, CJIiJl 3BEPHYTHUCH JI0 JIOCBITY PO3-
BUHYTUX KpaiH €Bpomnu, sSKi MalOTh TPUBAJIMHA JIOCBiA 3aiTydeHHs
CITy>k0M Tipo0artii y TiCHIM B3aeMOIiT 3 yCTAHOBAMH BUKOHAHHS TIOKa-
paHb 10 JisTTBHOCTI, OB’ A3aHO1 3 TPYOBUM Ta TOOYTOBUM BJIAIITY-
BaHHSM o0ci0, AKi BigOyiaM TOKapaHHs, 3aMoO0IraHHs X MOJaNbIIii
3JI0YMHHIA JISIBHOCTI.

Tax, y ®@panuii 3 MeTOI0 MiATr0TOBKH 0OCi0 70 3BUIbHEHHS CTBOpE-
Hi [EHTPHU HAIiBBUIBHOTO PEKUMY Ta IEHTPU IOJETHIEHOrO MOKa-
paHHs, B AKHX JIi€ OUTbII TiOepalbHUA PKUM yTpUMaHHA [4].

3acyHKeHUM, SIKi yTPUMYIOTBCS Y TICHTpaxX HamiBBUILHOTO PEXH-
MY, J03BOJISIETHCS 3aJIUILIATH YCTAHOBY BJIEHb 317151 poOOTH, HaBYaH-
Hs1, JIIKyBaHHS, BUPILIEHHs] TOOYTOBUX IpodsieM Tomo. OfHak BcTa-
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HOBJIIOIOTBCSL YiTKI MpaBWiia TOBEPHEHHS 10 LUEHTPY Y BU3HAUYCHHI
yac. Taki neHTpu Oinble CXOXKi HA HEBENMKI TOTENi YU XOCTenH. Y
HUX 3aCYy/PKEHHI caMOCTIHO c001 roTye, MpuOHpae, Kynye NpoayKTH
XapuyBaHHS, B HOTO HEMA€ YiTKO PEriIaMEHTOBAaHOTO PEeKHUMY Bij-
OyBaHHS IOKapaHHSI.

3acy/pKeHHi y IIMX yCTaHOBaX Mae HEOOXiHY MOOYTOBY TEXHIKY,
JOCTYII I0 OCBITHIX MPOTpaM, METOIO SIKMX € HABYMTHCH HUMU KOPHC-
TYBaTHCh Ta aJaNTyBaTUCh Y IMBUILHOMY CyCHUIBCTBI ITICNS BiAOYTTS
MoKapaHHsL. Y [EHTpaxX HaIliBBUTBHOTO PEXXUMY CTBOPEHI poOoUi Miciist
ISt 0ci0, sIKi B HUX YTPHUMYIOTBCSI, HAJIA€ThCS MOXKITUBICTD TTepeniaro-
TOBKH 3aCy/DKEHHX 10 HOBHX mpodeciii. OcobH, sKi yTpuMyIOThCS B
X YCTaHOBaX, MOXYTh BilBilyBaTH Kade, KiHOTeaTpH, TeaTpH, 3Ha-
HOMUTHCS 3 HOBIMH JIIOABMH i iepefyBaTyl B HUX yaoma [4].

Ha migcraBi po3risily mUTaHb TPO MOPSIOK MiATOTOBKH 3Billb-
HEHHS 3aCy/PKEHUX 3 MicCllb T030aBiieHHS Boii y DpaHIii MoxeMo
CTBEPKYBaTH, 110 3apyOKHUHN JOCBI] SICKPABO CBIAYUTH MPO TE, 1110
SKICTh Ta €EeKTUBHICTh BHUIPABIICHHS 1 peaizallis 3acy/UKeHUX Iie-
peOyBae Ha BUCOKOMY piBHI. [l yKpalHCBKOI CHCTEMH BHUKOHAHHS
MOKapaHb, B KOHTEKCTI TEHITEHIIapHUX pedopM, € Oa’kaHUM 3Jiiic-
HEHHS KOHTPOJIIO 3a MPallEBIAlITyBaHHIM 3aCyKEHUX, 3BUIbHEHUX 3
MICIb 1030aBIEHHS BOJI.

JocniKeHHsT TEOpEeTHYHNX Ta MPAKTUYHUX 3aXO0/IiB 3apyOiKHOT O
JOCBily MisSUTbHOCTI CHCTEMH BUKOHAHHs MOKapaHb Ta HAyKOBHX
Mpalb Cy4aCHHX HAYKOBIIB JAIOTh MOXKIIMBICTH CTBEPIDKYBAaTH, IO
JUSUTBHICTh OpTaHiB Ta YCTAHOB BUKOHAHHS TOKapaHb y cepi HaaH-
HSl JOIOMOTH y MOOYTOBOMY Ta TPYAOBOMY BJIAINTYBaHHI 3acy/xkKe-
HHX, K1 3BUIBHSIOTHCS 3 MICLb 030aBIE€HHS BOJII, TOJOBH