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HlanoBHi yuTaui!

3 UpOro HOMepa pa3 Ha MIBPOKY MOYMHAE BUXOAMTH HAYKOBHI
xypHan «KpuminanbHO-BUKOHaBUYa cucteMa: Buopa. Cporoani. 3aB-
Tpay.

lonoBHe 3aBOaHHA LHOTO BUAAHHS — 1€ CIPHATH 00’ €IHAHHIO
3ycuiib HAyKH 1 MPaKTHKU ISl BUPILNIEHHS MPOOJieM BIOCKOHAJICHHS
JISTIBHOCTI yCTaHOB BUKOHAHHSI TOKapaHb Ta HABYaHHS [TEPCOHATY.

[lepen HaykOBISIMHM 1 NpPaKTUKaMH CTOITh BaXK/IIMBE 3aBIaHHS
MOUIYKY ONTHMAJBHOIO OajaHCy y BHKOPHUCTaHHI METOIIB TEPEKO-
HaHHSI, 320X0UEHHS 1 MPUMYCY ISl TOTO, 1100 MpHU3HAYEeHE MOoKapaH-
HS BIAMOBiIAJI0 TSDKKOCTI 3I0YMHY Ta OYyJIO BUKOHAHO BiOBIJHO A0
3akoHy. CyCHiIbCTBO 3aHEIOKOEHE 3pPOCTAHHSM CYCIIJILHO Hebe3me-
YHUX JIiSHb, 1 11 MiJIITOBXYE HOro IO HOBUX JMCKYCili CTOCOBHO CH-
CTeMH Ta BHUJIB NOKapaHb, JTOCTIPKEHHS iX e()eKTHBHOCTI B MpOLeCi
BHKOHAHHS Ta BiJOYBaHHS.

KpuminanbHe TIOKapaHHS € aKTOM OpPUMYLIEHHS 10 BUKOHAHHS
BUHHOIO 0COOOI0 TIEBHUX [l 1 HAaBiTh CIIPUYMHEHHS CTpaKIaHHA. Bu-
KOPHUCTAaHHS ITi€T CHITH 3 OOKY JIep)KaBHOI BJIaJIM MOXKE MaTh JOCUTh He-
OJIHO3HAYHI HACIIIKU 3aJI©KHO Bifl 3MIiCTy TOKapaHHs i OCOOJIMBO Bix
XapakTepy MOro 3aCTOCYBaHHS, TOOTO THX YMOB, 3 SIKHMH BOHO TilTOTe-
THUYHO MOB’s13aHe. BUBUEHHSI MOXKJIMBOCTEH TTOKapaHHsI 1 1Oro HacIiIKiB
Ta BHECEHHS BiJTOBITHUX HAYKOBUX PEKOMEH/IAIlI 3aKOHO/ABIIEBI 1110~
JI0 3aCTOCYBaHHS Ti€l 4 HIIOI CUCTEMH PEIpecii € OHUM 3 TOJIOBHUX
3aBJ[aHb KAPHOI MOJIITHKH.

KpuminanbHe mokapaHHsl ik 0co0IuBa GopMa JIepKaBHOTO TpH-
MyCy BIUIMBAa€ HE TUILKU Ha 0CO0Y, sIKa BUMHWJIA 3JI0YWH, Ta il Haii-
OJIMK4Ye OTOYCHHS, a 1 Ha MEBHI colfiayibHi npoiecu. ChOroaHi 1UBi-
JII30BaHUH CBIT MPOIMIOHYE HOBY MOJIEIb CTABJICHHS JIO 3JI0YMHIIIB, KA
MoJIsIrae, 30KpemMa, B 0OMEXKeHH1 3aCTOCYBaHHS KPHUMIHAJIBHUX TTOKa-
panb. OHAK, HE3BAXKAIOYM HA Te, M0 YKpaiHa oOpajia MUIIX J[EMOK-
pPaTHYHOTO PO3BUTKY, B CYCHUIbHIM MPaBOCBIIOMOCTI JIOMIHYIOYOIO
3aJIMIIAETHCS {yMKa MPO T€, 10 aKTUBHA MPOTH/IIS 3JIOYMHHOCTI T10-
BUHHAa OYyTH HEPO3PUBHO IOB’s3aHA i3 CYBOPICTIO KPUMIHAJIBHOTO
nokapanHs. [IpoTe, kapalo4yd 3J70YMHIS, CYCIUIBCTBO HE MOBHUHHO
MEpEeXOIUTH MEeBHUX MeX, a0l He ToKapaTh B MalOyTHbOMY cebe —
HE CTaTH 3apyYHUKOM Iie OUThIIOT KpUMiHalli3alii OKpeMOro periony
YH JIePIKaBU.
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VY HamoMy BHJaHHI OyAyTh MyOJiKyBaTHCS MaTepiayu, siKi po3-
KpUBAaTUMYTh HAayKOBi HAIPSIMKH, IIKOJIM TEOpii MEHOJIOTii; eBOIIto-
IiF0 CUCTEMH BUKOHAHHSI TIOKapaHb Ta 1 0COOIMBOCTI y Pi3HI ICTOpH-
YHI TIepio/Ii; OCHOBHI METOIONIOTIUHI MiXOIU 10 MPOo0JIeM MeHOIor i
Ta MEeHITeHIiapil; MUTaHHS 3aXHUCTY MPaB JIOAMHU; KOMEHTapi 0 HO-
BHX HOPMATHBHHX aKTiB, PO3’sICHEHHS I0JI0 MOPSJIKY iX 3aCTOCYBaH-
HS1; pO3’SICHEHHS 3aCTOCYBaHHS MDKHAPOAHUX 1 €BPONEHCHKUX CTaH-
JapTiB MOBO/DKCHHS 13 3acy/KeHUMH, TOKIHCBKMX TPaBHJI TOIIO;
BHUBYEHHSI MDKHAPOIHOTO JOCBiy OpraHi3amii BUKOHaHHSI TIOKapaHb
B IHIIMX JieprKaBax; OpraHizaliifHO-MPaBOBi MUTaHHS BUKOHAHHS TO-
KapaHb, HE MMOB’SI3aHUX Ta MOB’S3aHUX i3 030aBJICHHIM BOJIi; METO-
JMYHI peKOMeHallii 3 BUKOHAHHS OKPEMHUX BUIB MOKapaHb TOLIO.

Kpim Toro, B HamoMy xypHaii OyayTh po3MilllyBaTHUCh MaTepia-
JIY 3 IPOOJIEM ITiIITOTOBKH (haXiBI[B 3 BUIIIOK OCBITOI); PEKOMEHAAIIil
1 Mopajau i3 3aCTOCYBaHHS NPUHOMIB, HABUYOK Ta 3acO0IB JIIsl OpraHi-
3aiii BIUIMBY Ha 3aCYJKCHHX; KOHCYJIBTaIlil TICUXOJIOTIB MIOA0 MPO-
tuaii npodeciitniii gedopmanii nepconary. Oxkpemo yekaemo myodi-
Kallil 3 BHBUEHHs JOCBiAy OBOJIONIHHS Tpodeciero, GopMyBaHHS
MO3UTUBHOTO IMiJKY MTEPCOHATY Ta PO OpPraHi3allifo HACTABHHUIITBA.

[Ipocumo Bac Hajcunatu craTTi, KOpecoHAeHIII, iHpopMarllil 3a
BKa3aHOIO MTPOOIEMATHKOIO.

T'onosa peoakuiiino-eudaenuuoi paou:

Torounncbknii O.M., IOKTOP NeAArOriYHUX HAYK, TOLEHT,
pexTop Akanemii JlepskaBHol meHiTeHIiapHoi coryk0H,
3acJIy:KeHUil MpaiBHUK OCBiTH YKpaiHu
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I. 3BAT'AJIBHA TEOPIS ITPABA.
HEHOJIOI'TYHA TEOPIA

VIIK 343.6
I'punuax C. B.,
KaH/Au/aT IOPUIMYHNX HayYK,
JIoLeHT Kadeapu kpuMmiHambHOro npaBa Ne 1,
HanionansHuii ropuaHmil yHiBepeureT iMeHi Spocnasa Mynaporo,
M. XapKiB

HE3AKOHHA TPAHCIIJIAHTAIILIS:
BU3HAYEHHS IIOHATH

Cmammst npucesiueHa O0CHIONCEHHIO PI3HUX HAYKOBUX NIOX00i8 00 BU3HAUEHHS.
NOHAMb MPAHCHAAHMAYL] OP2aHie ab0 MKAHUH THOOUHU, MEOUUHO20 eKCHepUMEHMY
ma donopcmea. Ha yiti niocmasi 6uokpemnero cninbHi ma 6iOMIiHHI pUcCU 6KA3AHUX
CYMIJICHUX NOHAMb, SKI GUKOPUCTMOBYIOMbCSA 8 MeOUyHill cghepi. Asmopom 3anpono-
HOBAHe 6NIACHE (QOPMYNI0GAHHS NOHAMMS MPAHCHAAHMAYii opeanie abo MKAHUH
JIFOOUHU, SKe 00 €OHYE MeOUUHUL Ma IOPUOUYHULL ACHEKMU Yb02O A6ULYA.

Knrouoei cnosa: Oonopcmeo, MeOuyHUll eKcnepumenm, He3aKOHHA mpancniaH-
mayis, peyuniewm.

IMocTanoBka mpodaemu. KpuminanbHa NpOTHUIPABHICT Y 3aKO-
Hi MOJKe OyTH BHpakeHa TpbOMa Croco0aMu: 1) MUITXOM OKpecIeHHs
HistHHS Oe3nocepenHbo B aucnosuiii ctatti Ocobmupoi yactnan KK
4yepe3 XapaKTepUCTUKY CIIOCO0IB, y TOMY YHCHII yTPUMAHHS Bil BUH-
HEHHS HeoOXimHOoi aii; 2)3a JONMOMOrow OJaHKETHOI JUCIIO3MILIT;
3) nUIAXOM yKa3iBKM Ha JissHHS a0o Ha Hacmiaku [23, c. 184—187; 12,
c. 117-130].

Cratra 143 KK MicTuTL OUCHO3MILT, SIKi 38 CIIOCOOOM BH3HAYEH-
HSl KpUMIHAJIBHOI MPOTUIPABHOCTI BiTHOCATHCA 10 OJIaHKETHUX, TOO-
TO TaKuX, SKi OE3MOCEPeHhO HE BU3HAYAIOTH O3HAKH 3JIOYMHHOTO
JUSIHHS, & BIJICHJIAIOTh JJO HOPMAaTUBHUX aKTIB IHIIMX rajly3el mpasa.
Yunanii KK, okpim cr. 143, MicTuTh i Oarato iHIIUX HOPM 3 OiaHKe-
THUMHU JMCNIO3MIlisiMU. Hanpuknaja: «...MOpYIICHHS MOPSAKY, BCTa-
HoBneHoro Koncruryniero Ykpaiau...» (4. 1 cr. 110); «mopymeHHs
MOPSAIKY MPOBEJCHHS SKOJOTIYHOI €KCIEPTU3HU, MTPABHII SKOJOTIYHOT
Oesmeku...» (4. 1 cT. 236); «HOpyIIeHHS paBUJI, HOPM 1 CTAHAAPTIB,
0 CTOCYIOThCSI 3a0€3MeUeHHS JOPOKHBOTO PyXY...» (cT. 288) Toto.
[Ipu oMy 3aKOHOABEI[h BUKOPUCTOBYE Pi3HY 3aKOHO/IaBUYy TEXHIKY
i/l Yac XapaKTepUCTUKU TaKUX CKJIalaiB. BifcyTHICTh €qHOCTI y (op-
MYJIIOBaHHI OJaHKETHHX IUCIO3MIIA HEraTUBHO BILTMBAE Ha YHi]i-
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Kallil0 3aKOHY PO KPUMiHAIBHY BiINOBIJaNbHICTh, 8 TAKOXK YCKIIa-
HIOE MIPAaBO3aCTOCYBAHHS BKAa3aHUX HOPM. Y 3B’S3KY 3 LIUM aKTyallb-
HUM € BJIOCKOHAJICHHSI TEPMIHOJIOTTYHOI'O arnapaTy 3a3Ha4eHuX OJiaH-
KeTHuX HOopM [ 18, c. 263].

Mera craTTi — 31IHCHUTH JETANIbHUN aHAIi3 MOHSTTS «TPAHC-
IJIaHTAIlil OpTaHiB ab0 TKAHWH JIFOJUHWY, K 0€3M0CePETHBO BHKO-
puctoByethesi B ¢T. 143 KK Ta NOHATh «MEIUYHUN €KCIIEPUMEHTY 1
«IIOHOPCTBOY, IKi € CYMDKHUMH IIO/I0 TPaHCIUIaHTAIli1.

Buxsian ocHoBHoro Matepiany. TpaHcmiaHTalis opraiB i TKa-
HUH (1aTWH. transplantare — mepecajKyBaTH; CHHOHIM — IepecajKa
OpTaHiB 1 TKAHWH) — 1I€ 3aMiHa TOIIKO/PKEHUX a00 BIJICYTHIX TKaHUH
Y OpraHiB BIaCHMMHM TKaHHMHAMH a00 OpraHaMu Yd TKaHHHAMH, abo
OpraHam#, B3THMH 3 IHIIOrO opraHi3my. PisHOBuaamu TpaHcIuiaHTa-
ii €: 1) ayrorpanciuianTanis (ayroriactuka [13, ¢. 566], «ayromnoriu-
Ha TPaHCIJIaHTALlis) — Iepecasika BJIacCHUX OpraHiB i TKAHUH OpraHi3-
My; 2) i30TpaHCIUIAHTAllid — Mepecajka OpraHiB ad0 TKaHWH, B3STHUX
BiJl OpraHi3MiB, I'€HETHMYHO ITOBHICTIO iIEHTUYHUX (MOHO3UTOTOITHI
ONM3HIOKY, CHHTEHHA TPaHCIIAHTaIlis) a00 MEpeBaKHO iACHTUYHUX
(xpoBHi poanyi); 3) roMoTpaHcIanTanis (romoractuka [14, c. 761],
aNIOTpaHCIUIAHTALlisT) — Tiepecajka opraHiB abo TKaHWH BiJ OpraHizmy
TOTO X BHIY; 4) KCeHOTpaHCIUIaHTalis (rereporiactuka [11, c. 275],
reTepoTpaHCIUIaHTAllis) — [epecaka opraHiB abo TKaHWH BiJ opraHis-
My iHmoro Buay [1, c. 212]. Pi3HoBHA TpaHCTIaHTAI]l 3aJIEKUTh Bil
BUJy TpaHCIUIAaHTaTa — AUTSIHKA TKaHWHU a00 opraHa, sSIKHi BUKOpPHC-
TOBYETBCS ISl TpaHcmanTaii [1, ¢. 210]. Takumu BUuaaMu TpaHcCIia-
HTaTa € ayTOTpPaHCIUIAHTAT, i30TPaHCIUIAHTaT, T'OMOTPAHCIJIAHTAT,
KCEHOTpaHCIIaHTaT. HaBeneHi MOHATTA mepecajku OpraHiB i TKaHUH
JIOIMHNA XapaKTEpU3YIOTh MEIUYHY CTOPOHY TaKOTO OIEpaTHBHOTO
BTpYYaHHSI.

AHani3 ocTaHHiX Hochaimkenn i mydaikaniii. B ropuanuniit mi-
TepaTypi unmano HaykoBuiB (I'opemik L. 1., Kpacikos A. M., Mapra-
upka, H. O., MucmuBa O. O., Hprouens ., Xomnennep I1., Manei-
Ha M. M, KobGskos /[I. I1., UeboraproBa I'. B. Ta iH.) Hamaranucs
BHU3HAYMTH MTOHATTS «TPaHCIIaHTALIID».

3okpema, 'openik . 1. BU3Ha4ae TpaHCIUIAHTAIIO SIK MepecaaKy
oprana ab0 TKaHWHH Ha iHIIy YaCTWHY Tila TOrO X Opraniamy abo Ha
iHmmi opranizm [3, c. 5]. Jprouens . ta Xomnennep I1. mix tpaHc-
IJTAHTAIIEI0 PO3YMIIOTh MEIUYHY OIEPAIlito, IMiJ] YaC BUMHEHHS SKOI
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XBOpA YaCTHHA JIFOJICBKOIO OpPraHi3My 3aMIHIOEThCSI 3JI0POBOK0 YacTH-
HOIO, BUJIYYCHOIO 3 TOrO K ab0 iHIIOro opraHismy [5, c. 91]. Uebora-
proBa [". B. mpomnonye BU3HauaTH TpaHCIUIAHTAIIIO SIK cocib peaisa-
il KOHCTUTYLIMHOTO MpaBa TPOMajsH YKpaiHi Ha OXOPOHY KHTTS Ta
3JI0POB’, 1O SIBJISIE COOOK0 OCOOIMBHI BU MEAWYHOI JisTBHOCTI, Bpe-
T'YJIbOBaHOI 3aKOHOJIABCTBOM, IO 3MiHCHIOETBHCS MiJ] KOHTPOJEM Jep-
’KaBH 1 Ma€ MPaBoBi HACTIAKK 1S Ti y4acHUKIB [26, c. 17].

IcnyBanns OnankerHux mucnosumid y cr. 143 KK morpebye min
qac (OpMYJTIOBaHHS MOHSTH BPaXOBYBATH MOJIOKECHHS YAHHUX MEIHY-
HUX HOpM Ta mpaBun [25, c. 217], 30kpema, cT. 1 3akoHy Ykpainu
«[Ipo TpaHCIUIaHTaIif0 OpraHiB Ta IHIIMX AHATOMIYHHX MaTepiaiiB
JOAMHMY [22], Ae TOHSTTS TPaHCILIaHTallil CPOPMYIBOBAHO K CIIEIli-
TBHUA METO]l JIIKYBaHHs, IO NOJSATaE B Mepecaili penuIieHTy opra-
Ha a00 IHIIOTO aHATOMIYHOTO MaTepiaily, B3STUX Y JIOJWHU YH Y TBa-
PHHH.

lonoBHMM HENOMIKOM BH3HA4YeHb, 3amporoHoBaHuX [ operni-
koM L. 1., Ipronuem A., Xomnenaepom I1., € BiACyTHICTD Yy HUX OpH-
JUYHUX O3HAK MOHATTS TPaHCIUIAHTAllil, TOOTO BOHH € CYTO MeAnd-
HUMH W OKpECIIOIOTh JIHIE MEJUYHY CTOPOHY IIbOTO SIBHIIA, HE
BPaxOBYIOUH IOPUINYHI 03HAKU aHAJII30BAHOI'O TIOHSTTSI.

Ha >xanb, nporo HeqoNIKy HE YHUKHYB 1 3aKOHO/aBellb. Y HaBe-
JICHOMY 3aKOHI aKIICHT 3pO0JICHO TAKOXK CaMe Ha MEIUYHOMY acCIeKTi
TpaHCILIAHTAIlI.

Crpo0y BUOKPEMHTH IOPUIMYHI O3HAKU MOHATTS TPAHCIUIAHTAILT
3pobommu Mapramnbka H. O. ta UeboraproBa I'. B. Crnix 3a3HaunTH,
mo X BU3HAYEHHS TpaHCIUIAHTalii 0arato B YoMy CXOXi, 30KpeMa
BOHM 3a3HAYalOTh, 110 TPAHCILIAHTAIlIS — 11€ OCOOJMBUI BHJI MEIUY-
HOI IisUTbHOCTI (TIOCITYTH), SIKMH 3A1HCHIOETHCS il CYBOPHM KOHTPO-
JIeM JIepKaBU Ta Ma€ NPaBOBI HACHiIKK s 11 yuacHuKiB [17, c. 21].
Ane i 1l BU3HAUYCHHsI He TI030aBJieH] HeJomiKiB. Tak, MOHSATTS TpaHC-
IaHTallii, 3anpornoHoane Yeboraproporo . B., mo-nepie, He po3-
KpUBAa€e CyTi I[bOr'0 SIBUINA, BKAa3iBKM Ha OCOOJMBUN BUJ MEIUYHOT
IISUIBHOCTI HEJOCTATHLO, aJpKe MiJi OCOOJIMBUM BHIOM MEIUYHOI Ii-
SIIBHOCTI MOYKHA PO3YMITH HE JIMIIE TPaHCIUIAHTAlilo, aje i Oyb-
SKYy 1HIIY orepallifo, METOANKY JiKyBaHHs, IiarTHOCTHKY TOILIO.

TpaHCIIaHTAIIIO CITiJl PO3TJISAATH SK METOJ JIKYBaHHS, SKHI
SBIISIE COOOI0 MEIMYHY OIEpallilo 3 BUIIyYEHHsI aHATOMIYHMX MaTepi-
aliB y JOHOpa Ta mepecaaky ix penurmieHty. Take xipypriune abo
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iHIIIe OTIepaTHBHE BTPYYaHHS MPOBOIUTHCS Y BCTAHOBICHOMY MOPSI-
Ky. 3a3BU4ail JOHOPOM MOXe OyTH 0c00a, B SIKOT 3a XKUTTS a00 micis
ii cMepTi B3SATO aHATOMIYHI MaTepiany JUIi MOoJANbIIoro 6e3nocepe-
HBOT'O BHKOPWUCTAHHSI U JIIKYBaHHS, BHUTOTOBJIIEHHS JIKapChKHX
nperapari, 0i0IMILIAHTATIB, MPOBEICHHS HAYKOBUX JOCHiJiB, HaB-
YaJIbHUX TPOIIECIB TOIIO, aje 1€, 3p03yMiJI0, OUIBIN 3arajibHe MOHST-
1. Y cr. 143 KK mix noHopom ciiif po3ymitu jimiie oco0y, B SKOI 3a
XKUTTS 200 micis 11 cMepTi BUIY4eHO aHAaTOMIYHI MaTepiaiu Ajs Tpa-
HCIUTAHTAIlil, a TiJI PEIMITIEHTOM BiAMOBIAHO — 0CcO0Y, JIIS JIIKYBaHHS
SIKOT 3aCTOCOBYETHLCS TPAHCIUIAHTAILLISI.

Buznatoum B 1yioMy TO# (hakT, M0 TPAHCILIAHTALlIS € METOJOM
JikyBaHHs [24, ¢. 17], HEOOX1IHO 3a3HAYUTH, 10 B TPAHCILIAHTOJIOTI T
SIK HayIll € TIeBHI HANIPSIMKH, SIKI 3HAXOAATHCS B CTAJil HAYKOBUX JIOC-
JiKeHb (HampuKIaa, HOBI METOIM KOHCEpBallii opraHiB, yJIOCKOHa-
JICHHSI METO/1iB TKAHWHHOTO THITYBaHHS, HOCTIIXKEHHS BIUIMBY HOBUX
IMyHOZIETIpECaHTIB Ha OpraHi3M JIOAWHH, SIKiil 3po0JieHa TpaHCIIaH-
Talis TOmo), TOOTO Taki, IKi MOXXYTh OYTH BiJIHECEHi 3 MPaBOBOI TO-
YKH 30py 10 MEIUYHOTO EKCIEPHUMEHTY Yepe3 HeAOCTaTHIH piBeHb
HAYKOBO-TIPAKTHYHOTO PO3BHUTKY LILOTO HATIPSMKY.

MenuuHuil eKCepuMeHT TeX MOoXe OyTH CIocoOOM JTIKYBaHHS
XBOPOT'0, aJic 3 HEBIIOMHUM 3a3JIaJIeTi/Ib PE3yJIbTaTOM, OIlIHKAa SKOT'O
Mae HMOBIpHUH XapakTep i pU3UK SIKOTO Oyje MpaBOMIpHHM 32 YMO-
BU HaJIEKHOTO HAYKOBOT'O OOIPYHTYBaHHSI Ta JAOIYCTUMOCTI 3a 3aK0-
HOM [15, ¢. 37]. CramisiMu TaKoro €KCIIEPUMEHTY €: a) JIA0opaTOpHUI
EKCIIEPUMEHT, KWW MPOBOJUTHCS HA TBapuHax; 0) GlomenuuHe noc-
JKeHHS (EKCIIEPUMEHT), SIKE € TEPIINM MICIsl AOCIiAIB Ha TBApUHAX
1 TIPOBO/INTBHCS Ha JIFOJIUHI, B MPOIECi SIKOTO CKIAJa€ThCsl HAYKOBE
OOTPYHTYBaHHS HOBOI MPOIO3UIIii 1 30UParOThCS BIZIOMOCTI, BaXJIUBI
HE TUIBKY JIJISl KIITHIYHOTO 3aCTOCYBAHHS, aJie i 3 TOYKHU 30pY 3arajib-
HOI IMYHOIIOTii, TEHETHKH MEXaHi3My PO3BUTKY opranizmy. biomenu-
YHUW EKCIEPUMEHT MPOBOAUTHCS Ha JOOPOBOJIBISX, ILTKOM 310pO-
BUX JIOJSX, 00 HOro pe3ybTaTH HEMOXKIIMBO MEpea0auyuTH TOUYHO Ta
HE BUKIIOYAETHCS TOTIPIIEHHS 37I0pPOB’S YYaCHUKIB EKCIIEPHMEHTY;
B) KJIIHIYHHU (TeparneBTHYHHI) EKCIIEPHUMEHT, SIKHH JO3BOJIETHCS
BUKOPUCTOBYBAaTH B MEAWYHIA yCTaHOBI Ha NOOPOBOJBLSX-XBOPHX.
Sxmo nepri ABi CTafii MEANYHOTO €KCIIEPUMEHTY CIIOCOOaMH JIiKYy-
BaHHS HE €, TO TPeTs cTajis (KIIHIYHUA eKCIIEPUMEHT) SIBJISIE COOOI0
HAyKOBO OOTPYHTOBaHMH MeTo JikyBaHHs [8, c. 115, 116; 7, c. 322].
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VY Toif e yac BiH OJJHOYACHO BBAXKAETHCS €KCIIEPUMEHTOM, OCKUIbKH
SK METOJl JIIKKyBaHHS HE MOBHICTIO BiANPalbOBaHUHN i HE BHKIIOYAE
pHU3UKY, a HOro MPOBEIEHHS MOMKIJIHMBE TUIBKA B OKPEMHUX JIIKyBallb-
HUX ycraHoBaXx. [licis mpoBemeHHs abOpaTOpPHOro, GiIOMETUYHOIO
Ta KIHIYHOTO EKCIIEpUMEHTY HOBHH METOJ JIIKyBaHHS MOXeE OyTH
JIO3BOJICHHI JI0 IIMPOKOI'0 BUKOPUCTAHHS B MEIUYHINA mpakTuili Mi-
HICTEpPCTBOM OXOPOHH 3/10pOB’sl YKpaiHH.

Kpim Toro, B MeIMIIMHI, 3aJISKHO BiJl METH MPOBEICHHS MEIUY-
HUX JIOCTI/DKEHb Ha OpraHi3Mi JIFOJAMHH, CKCIICPUMEHTH TOIUISIOTH
Ha JIBa BUJIW: MCIUYHUN TEPANICBTUYHUI EKCIEPUMEHT i MEIUYHUN
HAaYKOBUI €KCIIEPUMEHT. METOI0 MEIUYHOI0 TEPAINEBTUYHOIO EKCIIe-
PUMEHTY € pATYBaHHS JKUTTS a00 TOKPAIeHHs 310pOB’ s mamieHTa. Y
TOM e Yac BKa3zaHa MeTa € (DaKyJIbTaTUBHOIO JJISI MEJUYHOIO HAYKO-
BOro ekcrepuMmeHTy. Hacammepen MeauuHHM HAayKOBUN EKCIIEpH-
MEHT CIPSIMOBaHHMW Ha MiATBEPKEHHS a00 CIPOCTYBaHHS HAYKOBHX
rinoTe3 eMITIPUYHUM IUISTXOM, HOTO METOI0 € TIOCTYIT Y MEIUIIUHI Ta
CyMDXHHUX Haykax [8, c. 115, 116; 7, c. 322].

Taxk, TpaHCILIAHTAIliS HUPOK CHOT'OJHI BXKE HE € EKCIICPUMEHTOM,
a € JIIKyBaJIbHUM MeToqoM [ 16, c. 57, 58; 19, ¢. 208], Toxi sk nepeca-
JIKa Cepllsl, CepIeBO-JIETeHEBOr0 KOMILJIEKCY, TIEYiHKH € Ha el Jac B
VYkpaiHi, 30e0UIbIIOr0, KITIHIYHHM (TEparmeBTUYHHUM) EKCIIepUMEH-
TOM, 00 KUIBKICTh TaKUX TPaHCIUIAHTAIll HEe3HAYHA, a SK HaCIiJ0K,
BiTYYBa€ThCS HEJOCTATHICTh JOCBIAY B JIIKapiB-TPAHCIIAHTOJIOTIB.

[Iporpec MeaunuHu 0€3 SKCIEPUMEHTIB HEMOXKIIUBUN — IS T€3a
JOKa3yBaHHSA HE TOTpedye, aje € eKCIIEPUMEHTH, SIKi B OyAb-KOMY
pa3i HenpurnyctuMi. OCOONHMBO CITIJl 3yMUHUTHCS HAa MAcOBHX Bap-
BapCHKHUX EKCIIEPUMEHTAaX MiJ] Yac BifHH, KOJIH TPyNu (PammcTChKIX
HEJIOJIOAKIB 3 JUIJIOMaMH JIKapiB MPOBOJMIN BHIIyYEHHS B KHBHX
JiTeill POTiBKM OKa, BYIIHMX PaKOBHH, KICTKOBHX KiHI[IBOK JUIS €KC-
MEPUMEHTIB i/ Yac TpaHCIUIAHTallil OpraHiB iHIIUM B’si3HsAM. Humu
PO3pO0JICHI 1T METOJAMKKM OTPUMAHHS «YUCTOTO CEJICKIIIHOTrO Ma-
Tepiany» HUIIXOM MHTTEBOTO YMEPTBIHHS B’SI3HS Ha IMOTPIOHOMY
erarni eKCIepuMeHTy Ta Oarato inmoro [4, ¢. 131]. Yumano Bunajakis
HE3aKOHHUX EKCIIEpUMEHTIB BiloMo i B MupHHii yac. 3okpema, ['po-
MoB O. [1. HaBoIUTH TaKUi PUKJIAJ: Cy/l BU3HAB JIOKTOpa MEIMYHUX
HayK yposnora M. BUHHHM, BKa3aBIIU Yy BHPOKY Take: «llimcymuwmii
po3pobisiB HaykoBY TeMy «KaBepToHOMis HUPOK 1 MPUAATKIB 3 Bif-
cOByBaHHAM». sl 1bOro moTpiOHO OYINO MaTH AOCTATHIO KUTBKiCTh
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BHUIA/IKIB 13 XipypriuHOi MPaKTHKH 3 TTO3UTHUBHHUM MICIISIONepalliiHIM
pesynbraToM. L{to TpuBany mpaiio M. «CIpOCTHBY THM, 110 BCyIeped
iHTEepecaM XBOPHX YMHCHO CTaBUB iM MOTpPiOHI Ui cebe IiarHO3M
TyOepKyJIb03y HUPOK 1 MPUIATKIB, a MICJsi IOro pOOUB HEMOTPIOHI
JUISl XBOPHX oleparllii. 3anofiroroun XBopuM QisudHHN Oilb 1 Jy1IeB-
Hi CTpaskJaHHs, M. IPOTATOM JIBOX POKiB MPOBiB 12 Takux omnepariid,
il Yac OCTaHHBOI 3 SIKUX HEOOEpPEKHO 3amofisiB XBopomy Jl. TsDKKi
TIJICCHI YIIIKOKEHHS, BHACIIIOK YO0 XBOpuUii momep» [4, c. 130].

JletanbHUil PO3MIIA] MEIUYHOTO CKCIIEPUMEHTY Ta WOro BHJIIB
BHKJIMKAHUW THUM, 1[0 3MICT MPABOBIIHOCHH, a BIJIIOBITHO 1 IpaBOBE
pEryJIIOBaHHS MiJ] 4aC MEAMYHOTO EKCIIEPUMEHTY B JCSKHX BUIMAAKAX
CYTTEBO BiIPI3HSAETHCS Bijl IPABOBOTO PEryaIOBaHHS TpaHCIIaHTAIlii.
Hampuxiian, mopsjgok i yMOBU 3aCTOCYBaHHS MEIUKO-010JIOTTYHHX
EKCIIEPUMEHTIB PEryioroThes cT. 45 OCHOB 3aKOHOJABCTBA Y KpaiHu
po oxopoHy 310poB’s [20], KoHBeHIi€0 mpo 3aXKCT Npas i riHOCTI
JIOIMHY 1100 3acTocyBaHHs Oiojorii Ta meauuuuu 1997 p., enbci-
HCBKOIO JAekinapaniero «PekomeHgamii Ans JikapiB, sKi IPOBOAATH
OloMeaMuHi JOCHIM Ha JIOAMHI», NpuiiHATow 18-t0 BeecBiTHROMO
MEMYHOI0 acaMOJieero B uepBHi 1964 p.

VY cror uyepry i kBasidikallis HE3aKOHHMX EKCIEPUMEHTIB Ma€e
cBoi ocoOymBoCTi. Tak, HE3aKOHHE MPOBENCHHS MEIUKO-010JIOTTYHUX,
MICUXOJIOTTYHUX 200 THIIUX JOCIIAIB (€KCIIEPUMEHTIB) HaJT JIFOIUHOLO,
SKIO 1I€ CTBOPIOBAJO HeOe3neKy s 11 )KUTTS UM 370pOB’sl, TATHE
KpUMiHaJbHY BifmoBinanbHIcTh 3a cT. 142 KK Vkpainum, a He 3a u. 1
cr. 143 KK Vkpainu. [Iporunexny nosuuito 3aiimae €roposa B. O.,
MPOMOHYIOYH y BUTAJIKY MEpecaj ki PelHIieHTy oprana abo iHIIOro
aHaTOMIYHOTO MaTepially JIOJMHH 3 HAYKOBOIO METOI0 KBaTi(hiKyBaTH
TISIHHS 33 CYKYITHICTIO 3JIOYHMHIB: SIK MOPYLIEHHS! BCTAHOBJICHOTO 3a-
KOHOM TIOPSIKY TpaHCIUIAHTAIlil opraHiB abo TKaHWH JIIOJAWHU Ta He-
3aKOHHE MPOBEACHHS AOCiAiB Hax MroanHo0. [IpoTe B nboMy Buma-
JIKYy HE BpaXxOBaHO, 1[0 TPAHCILIAHTAIliS — II¢ METOJI JIKyBaHHS 1 Horo
BiJICYTHICTb, Ha Hallly AyMKY, BUKJIIOYa€ KPUMiHAIBHY BiAMOBiAaIb-
HicTh 3a cT. 143 KK [6, c. 85].

TpaHcIianTalist — 1e JBOEMHA OTepallis, 32 SKOi KUTTS YU 3/10-
POB’sl XBOPOTo (PELHITIEHTA) PATYETHCS 32 PaXyHOK 3aTOAISIHHS HIKO-
JIM 3JI0POB’I0 1HIIOT JIFOJUHU (JOHOpa «eX Vivo») abo ILISXOM Tepe-
CaJIkKi aHaTOMIYHHMX MaTepiaiiB BiJf MEPTBOI JIOJUHH (IOHOPa «EX
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mortuo»). CkragoBUMH i€l oneparii € BUIy4eHHs TPaHCIUIAaHTaTa B
JIOHOpA Ta WOT0 MepecapPKyBaHHs PEIUITIEHTY.

VY 3B’s3Ky 3 IUM ICHY€ HarajibHa 1motpeda BU3HAYMTHU CITIBBIJIHO-
IICHHS TOHATh TPAHCIUIAHTAIlli Ta JOHOpCTBA. TepMiH JTOHOPCTBO
(anri. donor — xepTBYBaTenb, Bl JaTHH. donore — qapyBaTH, XKepT-
BYBaTH) PO3yMIIOTh SIK JIOOPOBUILHUEN aKT BOJICBUSBIICHHS JIFOJMHH,
IO MOJIATA€E B JJaBaHHI KPoBi a00 1i KOMIIOHEHTIB, )KUBOI TKAHUHU YU
MEBHHUX OpPTaHiB JUIs MOAAJIBIIOro 0e3MocepeHbOro BUKOPUCTaHHS 1X
JUIsl JIIKyBaHHS, BUTOTOBJICHHS BiAMOBITHUX JIKapChKUX TpenapariB
a00 BUKOPUCTAHHS B HAYKOBHX JOCIHIDKeHHsX [27, ¢. 286]. Sk i mo-
HATTA TPaHCIUIAHTAIlii, JOHOPCTBO TE&X PO3MIANAIOTH 3 TOYKH 30pY
MEIUIMHA Ta MPaBa.

VY 1opuIuuHINA HayIli OJHHUM i3 TIEPIIMX 3pOOUB CIIpoly chopmy-
JIOBaTH TIPaBOBI TOHATTSA JOHOpCTBA Ta TpaHcIulaHrtanii Kpacu-
KoB A. M. BiH BU3HauMB iX SK «IBOEAMHY OMEPAIilo, 3a SIKOI KUTTS
ab0 3710poB’s XBOPOr'o (PELHUIIEHTa) PATYETHCS 3a PaXyHOK 3armoji-
SIHHSI TIEBHOI IIKO/W HE XBOPIH JIOAWHI (IOHOPY) ... 1 BUPIIIUTH MH-
TaHHs TPO colliajgbHe 3HAYSHHS ONepallii MiJ] 4ac ajJoTpaHCIIaHTaIlil
MOXIJIMBO B TOMY BUTIQ/IKy, KOJIU IIF0 IBOEANHY OIEpAIli0 pO3TIIAIaTH
sk 1iticHe sBuiie» [10, c. 142-146]. OCHOBHUM HEHOIIKOM I[LOTO
BHU3HAYEHHS € BIJCYTHICTh Y HbOMY IOPHJIMYHUX O3HAK, SIKi MpHUTa-
MaHHI SIK JOHOPCTBY, TaK 1 TpaHcmianTamii [17, c. 18; 26, c. 15].

Binbin Bpanmii minxim A BU3HAYCHHS MPABOBOTO IOHSATTS J10-
HopcTBa oOpana Mapramneka H. A. [o-mepiie, aBTopka BUOKpeMHIIa
OCHOBHI Ta JOJAaTKOBI IOPHJIWYHI O3HAKU JOHOPCTBA. /0 OCHOBHMX
BOHa BijHecna: 1) m1O0OpOBUIBLHICTh, 3aCHOBaHY Ha BUILHOMY BOJICBH-
SIBJICHHI JIOHOpa; 2) MpaBO JOHOpa Ha Oe3reperikojHe 3BUIbHCHHS
BiJl poOOTH B JieHb OOCTEXKEHHs Ta 37a4i KpoBi; 3) cnenndiyny miat-
HICTh JIOHOPCTBA. SIK JIOATKOBI O3HAKHM HA3BAHO PI3HOMAHITHI MUTBIH
IUist TOHOpPiB. JIOHOPCTBO BHM3HAYEHO SIK COMLIajbHO KOPUCHY isiib-
HICTh IpOMaJsIHAHA (IOHOpa), 3aCHOBAaHY HA BIIBHOMY BOJICBHSIBIICH-
Hi, sIKa CKJIaJa€ThCs 3 HaJIaHHS KPOBIi, OpraHiB i TKAHUH MEAUYHOMY
3aKJIay JIs JIIKYBaHHS PEIUITIEHTA, 3A1HCHIOETLCS il CYBOPUM KO-
HTpOJIEM JIepKaBH, 3 HaJJaHHSM JIOHOPY MaTepialibHUX i IHIIMX MiIbT
1 TATHE TPaBOB1 HacHiAKK A7 1i yuacHukiB [17, c. 20, 21].

3aciayroBye Ha yBary BU3HAuU€HHS MOHSATTS JOHOPCTBA, 3arporo-
HoBaHe MucnuBoto O. O., 5K CBiJOMOro JIOOPOBUILHOI'O aKTa BOJIE-
BHSIBJICHHSI OCOOH, 3J1IICHEHOT'0 HEIO 3 )KUTTS UM Ha BUIIAJIOK CMEPTI,
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SIKMH TIOJIATaE B HAJaHHI aHATOMIYHHMX CEIMEHTIB OpraHizmy (oprana
a00 IHIIOr0 aHATOMIYHOI0 MaTepiary, 30Kkpema, GeraJbHUX MaTepia-
7B, KpoBi Ta i1 KOMITOHEHTIB, PENPOAYKTHBHUX KIITHH) 3 METOIO
0e3mocepeIHbOr0 iX BUKOPUCTAHHS ISl MEPecajki Yd HaBYAIBHHUX
a00 HaYKOBHX JIOCHTI/DKEHb, & TAKOXK BUTOTOBJICHHS JIIKAPCHKHX Ipe-
napaTiB (y ToMy uuci i 6ioimmanTatis) [18, c. 266].

HeoOxigHO 3a3HauyMTH, 11O came 3 PO3BUTKOM TpaHCIUIAHTAIil
OpraHiB i TKAaHWH JIIOJJMHU MOHATTS JOHOPCTBA CTAI0 OUIBII HIMPO-
KHM 1, KpiM MepeTuBaHHs KPOBi, OXOIUIIOE TAKOX 1 BHJIYYEHHS opra-
HIiB 1 TKaHUH [2, ¢. 468]. Xoua YMHHE 3aKOHOABCTBO 1 CHOTO/IHI MiC-
TUTh JIMIIE TIOHSATTS JOHOPCTBA KPOBI, IO HACHPaBIi € TiIBKH
YaCTHHOIO JOHOPCTBA. Tak, BiAMOBiAHO 10 3akoHy Ykpainu «IIpo
JOHOPCTBO KPOBi Ta ii KOMIIOHEHTIB» JJOHOPCTBOM KpOBi Ta ii KOMITO-
HEHTIB € JJOOPOBUIBHMIA aKT BOJICBUSIBIICHHS JIIOJMHHU, IO MOJISITae y
JlaBaHHI KpoBi a00 11 KOMIOHEHTIB /sl TOAAJBIIOrO 0e3MocepeaHbO-
r0 BUKOPHCTaHHS iX JIJIS JIIKYBaHHS, BUTOTOBJICHHS BIAMOBIIHUX JIi-
KapChKUX TpernapaTiB a00 BUKOPUCTAHHS B HAYKOBUX JIOCIIJKEHHSIX
[21]. TakuM YuHOM, 3 MEIMYHOI TOYKU 30py, TpaHchy3is (mepenu-
BaHHS KPOBi) TEX € CBOEPITHOIO TPAaHCIUIAHTAIIEIO, ale TUTbKU TKa-
Hunu [9, c. 13].

Ha nymxy Mapranskoi H. A. [17, c¢. 17], noHOpCTBO Ta TpaHc-
TUTAHTAIIIO CIiJI PO3TIIAJAaTH B3a€EMOIIOB 3aHO SIK JB1 CTalii €ANHOTO
JKYBaJbHOTO Tpoliecy, 00 TpaHCIJIaHTalis 0e3 IOHOPCTBA, TOOTO
0e3 mepenuBaHHA KpoBi ab0 0e3 momepeqHbOro BUIIYUYEHHS OpraHiB
Yy TKaHWH, HEMOXIIMBA. Y TOH K€ Yac mepecajka opraHip abo Tka-
HUH, Ha BiAMiHY Bill B3STTS KpOBi, MOB’S3aHa 3 XipypriuHUM BTpY-
YaHHIM. Y LUJIOMY TaKU# MiIX1J € MpaBUIBHAM, ajie CJIiJI aM’siTaTH,
IO JIOHOPCTBO aHATOMIYHMX MaTepialiB MOXJIMBE HE TLNBKH IS
TpaHCIUIAHTAIlii, ajie ¥ 3 IHIIOK METO, 30KpeMa, JUIsi BUTOTOBJICHHS
JIIKaPChKUX TIpenapariB, O10IMIUIAHTATIB, TIPOBEICHHS JIIATHOCTUYHUX
JOCHIJKEHb, HAYKOBUX JIOCIIIB, HABYAJIBLHUX IpolieciB Tomo. Hape-
JICHI BUTAJKH JOHOPCTBA, 3BUYANHO, HE OYAyTh IEPIIOI CTAIIEI0
TpaHciuanTanii. Lle 3acTepesxeHHst HEOOXiIHO 32BN BPaXOBYBaTH,
TOMY LIO BOHO MAa€ BaXKJIMBE 1 MeEpUI 3a BCE MPaKTHYHE 3HAUCHHS.
Tax, Oyap-sike He3aKOHHE BUIIyYEHHS OpraHiB a00 TKAaHMH JIIOAWHH,
CKO€He 0e3 TOoAaJbIIoi METH TPaHCIUIAHTAllil, He YTBOPIOE YKOAHOTO
31 CKJIaIiB 3JIOUMHIB, iependaueHux cr. 143 KK.
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BucnosBku. [IpoBeseHuli aHami3 jae mijcTaBU BBaKAaTH, IO I10-
HATTS TPAHCIUIAHTAIlIl Ma€e 00’ €HYBaTH K MEIUYHHIMA, TaK 1 FOPUIH-
YHUHN acleKTu 1poro siBuiia [18, c. 264], mo 1acte 3Mory BUOKPEMHU-
TH KOJIO CYCHUIbHUX BiJTHOCHH, SIKi OXOILUTIOIOTHCS TPAHCIUIAHTAIIETO,
cy0’exTiB (y4acHHMKIB) IIMX BITHOCHH Ta iXHi MmpaBa i 000B’S3KH, 110
BUHUKAIOTH Y cepi TpaHCcIUIaHTamii. 3 i€l METOI0 MOXKHA 3alpOIo-
HyBaTH TaKe BU3HAYCHHS TPAHCIUIAHTAIlll: «TPAHCIUIAHTAIiSl — IIC
CHeliaJbHUI METO]l JIIKYBAaHHS, SKUH SBJSE COOO MEIUYHY Orepa-
1if0 3 BIJIyYEHHS OpPraHiB a00 TKaHWH Y JIOHOpa Ta MEPecajiky ix pe-
OUIIEHTY HAa yMOBaX 1 B MOPSAIKY, BU3HAYEHOMY B 3aKOHOAABCTBI
Ykpainmy.
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I'punuax C. B.

HE3AKOHHAS TPAHCIIJIAHTALIMSI:
OIIPEJAEJIEHHUE ITOHATUU

Cmamus nocesujeHa uccied08aHuio PauyHbIX HAYYHbIX NOOX0008 K ONPeOeieHUo
NOHAMULL MPAHCIAHMAYUY OP2AHOS UL MKAHEl Yel08eKd, MEOUYUHCKO20 IKCREPUMEH-
ma u donopcmea. Ha smom ocrosanuu evloeiervl 0ouue u oniudumenbHble Yepmol yKd-
BAHHBIX CMEJICHIX HOHSIMULL, UCHONL3YEMbIX 8 MEOUYUHCKOU cihepe. Aemopom npednodice-
HA COOCMBEHHA (POPMYIUPOBKA NOHAMUSL MPAHCIIIAHMAYUY  OPeAHO8 WIU MKAHEll
uenoBeKd, 6 KOMOPOM 0ObEOUHEHbI MEOUYUHCKUIL U TOPUOUYECKUL ACNEKMbL IMO20 SAG/Ie-
HuL.

Kniouesvte cnosa: 00Hopcmeo, MeOUYUHCKULL IKCNEPUMEHM, He3AKOHHAS MPAH-
CRAGHMAYUSL, PEYURUCHTN.

Grynchak S. V.

ILLEGAL TRANSPLANTATION:
DEFINITION OF CONCEPTS

The article is devoted to the study of various scientific approaches to the
definition of the concept of transplantation of human organs or tissues, medical
experiment and donation. On this basis, the general and distinctive features of these
related concepts used in the medical field are highlighted. The author proposes his
own formulation of the concept of transplantation of human organs or tissues, in
which the medical and legal aspects of this phenomenon are combined.

Key words: donation, medical experiment, illegal transplantation, recipient.

VIIK 343.2/.7
Jdemupgona JI. M.,
JIOKTOp IOpUAMYHUX HayK, rmpodecop,
nipocecop kadenpu kpuminanpHoro mpasa Ne 1,
Harjionanshuii 1opuaaHuil yHiBepeuTeT iMeHi SpocnaBa Mynaporo;
TOJIOBHHH HAYKOBHH CITIBPOOITHHK, KEPIBHUK HAYKOBUX POOIT CEKTOPY AOCIi-
JOKEHHST KpUMIHAJIBHO-TIPaBOBHX IpodiieM 00poTsOH 31 3nounHHIcTIO, HaykoBo-
JIOCITITHHH THCTUTYT BUBYCHHS TPOOJIEM 3JIOYMHHOCTI iMEHI aKajieMika
B. B. Crammca HamionanbHoi akanemii mpaBoBHX HayK YKpainu, M. XapKiB

3HAYEHHSI TPAJMIINA TA HOBALIM 1J11 CYYACHOI'O
PO3BUTKY KPUMIHAJIbHOI'O ITPABA
Cmammst npucesiuena NUMaHHO 3HAYEHHs Mpaouyii ma Ho8ayill sl CYUACHO20
PO36UMKY KPDUMIHATbHO20 npasa. [Ipononyemuvcst asmopcoke bauents Memooonoai-
HUX ACNEKMi8 YOOCKOHAIEHHS KPUMIHAIbHO-NPABOBO20 Pe2yIH08AHHS 8 YMOBAX €8DO-
iHmeepayitino2o Kypcy Hawioi 0epacasu ma HeoOXiOoHocmi 30epedicents HaAuKpawux
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Hayionanvrux mpaouyiiu. Ocobause micye 6i0800UMbCST KOHYENMYANbHOCE OOKM-
PUHU KPUMIHATbHOO npasa, ii snavennro ma ozuaxam. OOIpYHMOBYEMbCs 3HAUEHHS
KOMNO3UYitiHo20 nioxody 0/ p038 sI3aHHS NpooieM KPUMIHATbHO20 npaesd. 36epma-
€MbCsL Y8aza HA OOYIMbHICMb | HEOOXIOHICMb BUKOPUCMAHHS 6 KPUMIHATbHO-
NPABOBUX OOCTIONCEHHAX MA 3AKOHOMBOPUILL OIsIbHOCTE 8IOOMUX 3AKOHI8 CINAMUKU,
PYXY, CepeOUHHOCMI («3010MOi CepedunIy), «3010MOi NPONOPYILy.

Ha npuknadi nayxosux po3pobok uOamHUx Y4eHux, wo 3abeneuysanu CmaHos-
JIeHHS HAYKU KPUMIHAIBHORO NPAsa ma KPUMIHATbHO20 3aKOHO0A6CMEA 6 MUHYIL POKU,
a makoosic mux, xmo € Hoeamopamu CbOZanHHfl, PO3KpUearonovcs aKmyaJlei Cy‘iaCHi
npobremu KpUMIHATbHO20 NPasa.

Knrouosi cnosa: kpuminanohe npago, mpaouyii 6 KpUMIHATbHOMY NPAGi, HOBAYIT
6 KPUMIHATbHOMY NPAGI, 3AKOHU CMAMUKYU MA OUHAMIKU 8 KPUMIHATbHOMY NPAs.

I[ocTaHoBKa mpodaeMu. Y CyCIiIBCTBI 1 HAYKOBOMY KOJIi TPO-
TArOM 0araThOX POKIiB TPHUBAE JUCKYCIs 1100 CYYacCHOTO CTaHy yKpa-
THCHKOTO KPUMIHAIBHOTO MPaBa K HAyKH 1 K ranmysi npasa. [linTe-
P/DKEHHSM  1[boro € MDKHapOmHI KPyIJli CTOJIM Ha TeMy
«KpumiHanbpHe MpaBo: TpaAHMLii Ta HOBaIii», MIPUCBIYCHI BUATHOMY
BUYEHOMY, reporo Ykpainu, akagemiky Crammcy B. B., ski, mounnaro-
gyr 3 2015 p., mOpiuHO MPOBOJATHCS 32 iHINiaTHBH KepiBHUKIB [Toi-
TaBCBKOrO, 3amopizpkoro i YepHiriBcbkoro micbkux ocepenxis 'O
«Bceykpaincbka acolialis KpUMiHaJIBHOTO IpaBay. Y nposeneHHi I11
TAKOTO HaYKOBOTO 3aXOJy MIKHApOJHOTO (hopMaTy MU MaeMO 4eCTh
OpaTu 0e3MocepeIHIO yIacTh.

opiune oOroBopeHHs1 MPOOIEMaTHKH KPUMIHAJIBHOTO TpaBa y
KOHTEKCTI TpaAMIii Ta HOBalill CIpHsie KOHIEHTpalil HAaIIoi yBaru
Ha peTelnbHOMY 0araToacleKTHOMY aHalli3i CydacHOro CTaHy KpUMi-
HaJBHOI'O TpaBa Ha MpEAMET HOoro BiAMOBIIHOCTI YKpaiHChKUM pea-
JIsIM Ta 37aTHOCTI 3AIMCHIOBaTH €(pEKTUBHE KPUMIHAIBHO-IIPABOBE
3a0e3nevyeHHs] y Maii0yTHbOMY.

ChOroJicHHsI XapaKTePU3YEThCA, 3 OAHOTO OOKY, THUM, IO YKpai-
Ha BXKE 3HAXOJAUTHCSA Ha eTami peajizallii HaJHAI[IOHAJIBHOI MOAEei
Cy4acHOro i MaiOyTHBOrO CIIBTOBapUCTBA, PeaNi3yloud CTpaTeriu-
HUH €BPOIHTErpalliiHIA KypC 3 JOCUThH IIBUJKOIO IHTETPAII€I0 B €B-
pONEHChKY 1 CBITOBY CHIBAPYXKHICTh. 3 Ii€l MO3MIITI KpUMiHAIBHE
MPaBo SK CKJIAJ0Ba TPABOBOI CHCTEMHU YKpaiHHU € HOCIEM HOBHX iHTE-
rpaniiiHux (QyHKIIH, 3a0e3Meuyloud B HOBUX YMOBaX OXOPOHY CyBe-
PEHITeTy 1 He3aJeXHOCTI KpaiHu, 1l pO3BUTOK SIK MPaBOBOI, 1EMOKpa-
TUYHOI, COIIAJILHOT JIepKaBy Ta MpaB 1 CBOOO YKPaiHIIIB.

3 gpyroro OOKy, y CBITI TIOCHJIFOETbCS HECTaOLIBHICTS,
3’SBJISIIOTHCS. HOB1 3arpo3H Ti100ati3allii i Ha epIInii IIJIaH BUXOJIATh
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nuTaHHs (QopMyBaHHS MDKHApOIHOTO KPUMIHAJIBHOTO MpaBa, sKe
CHIpUsUI0 O MEPHOMY PO3B’SI3aHHIO KOH(JIIKTIB 1 MPUIIMHEHHIO BiiiH,
3MII[HEHHIO CBITOBOTO MpaBomnopsiaky. OTxke, Ha MOPSAKY EHHOMY
Mae OyTH CHHXPOHI3allisi KpUMiHANBHOTO TpaBa (SIK Tay3i mpaBa) 3
PuMCBKHM cTaTyTOM Ta 31iHCHEHHS iHILIOTO yJIOCKOHAJICHHS KpUMi-
HAJBHOTO 3aKOHOAABCTBA B YACTHHI OXOPOHU MUpY, O€3MEeKH JIOCT-
Ba Ta MDKHAPOIHOT'O MPaBOIOPSIIIKY.

Kpim Toro, 3 Tperboro 60Ky, moTpeOyloTh yBaru iHumi npodiemu
KPUMIHAJIBHOTO TIpaBa: «cJIabKiCTh» METOMOJOTIYHOI CKIIAZOBOI 0a-
raThOX HAayKOBO-TIPABOBUX JIOCIIPKEHb, HEMPOQECIOHATI3M Y JisIb-
HOCT1 3aKOHOJABYOT0 OpraHy, HEIOJIKM 3aKOHOJABYOI TEXHIKH, a
TaKOX HEJOCKOHATICTh MPaBOBOrO 3a0€3MEUCHHS: OXOPOHH OCHOBH
HaI[IOHAJIbHOI Oe3reku YKpaiHu, OOpOThOM 3 KOPYIIIIEI0, TEPOPHU3-
MOM, KiOEp3JIOUMHHICTIO, OpraHi3oBaHUMU (HOPMaMU 3IOYMHHOCTI,
Hee)eKTUBHUM JIep>KaBHUM YIPABIIHHAM 1 yNpaBIiHHSIM Ha PiBHI
MICIIEBOTO CaMOBPSIyBaHHS TOIIIO.

BupimwmTty 1i Ta iHmN npoOieMHI KpUMiHaJbHO-TIPAaBOBI IHUTAHHS
MOXIIBO JIMIIE MUIIXOM aKTUBHOTO ()OPMYBAHHS Cy4acHOi JOKTPUHH
KPHMIHAJIbHOTO TIpaBa €BPOIEHChKOI YKpaiHW SIK JepiKaBU BUTBHUX
TPOMaJISH 3 BUCOKUM PIBHEM JIyXOBHOT'O, IHTEIEKTYaJILHOTO PO3BUTKY,
SIKi € MaTepialibHO 3aMOKHUMHU. Lle cimijy peatizyBaTy JHIe KOMILIEKC-
HO i3 3a0e3meyeHHs M HAayKOBO OOTPYHTOBAHOTO KOHIIENTYaJIBHOTO
KOMIIO3HUIIHOTO TIiAX0AY Ta 3 MOEIHAHHIM HAHKpalmx TPaJuiii (ie
30epexeHi 3HaHHS MOIepeIHiX MOKOJIiHb, SIKi IMepeBipeHi 4acoM) i Ho-
Ballili (TOro, 1[0 BUHUKJIO BIEPIIIE, YOTO IIIe HE OYJI0).

Meta cTaTTi — pO3TISI TPHOX OCHOBHHMX MHUTAHB: M ICHYE CY-
YacHa JIOKTPHHA KPUMiHaJIBHOTO MpaBa €Bpomnerchkoi YKpaiHu i sike
3Ha4YeHHS MaroTh TPaJMIlii Ta HOBalii B mboMy Tpoueci? Yu moTpibHi
FOPUCTY 1 3aKOHO/ABIIF0 MAaTEMAaTU4HI 3HAHHS 1 Juis 4oro? ki iHmri
HAYKOBI1 3100yTKH, 1110 CHPUHAMAIOTHCS SIK TPaAUIIil 1 HOBallii, MOKYTh
CIIPUSTH PO3B’SI3aHHIO aKTYaJIbHUX MPO0JIeM KPUMiHAIBHOTO TpaBa?

Bukaax ocHoBHoro marepiaay. Illogo cywyacHOi AOKTpHHU
KpUMiHAJIBHOTO TIpaBa eBporneicbkoi Ykpainu. Ha Hamr normsia, Takoi
JNOKTPUHU HE iCHye, BOHA e He chopMoBaHa. Takuii BUCHOBOK BH-
TUTMBAE, SIKIIO TIOHSTTS «IOKTPUHA» PO3YMITH SK o]iniiHO BH3HAUeE-
He BUEHHS Y HAYKOBY KOHIIEMIIil0, KA CIIPUHMAETHCS SIK CyKYITHICTh
AKCIOMAaTUYHUX TiMOTE3, HA OCHOBI SIKMX IOTIM PO3BUBAIOTHCS 3MiC-
TOBHI aCIIEKTH Ili€] YM iHIIOI Teopii.
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OCHOBHOIO 03HAKOIO JOKTPUHH CIyrye odiliiiHe BU3HAHHS 11 MO-
noxeHb [1]. Bu3HavampHUMHM pHcaMU JOKTPUHH KPUMIHAJIBHOTO
MpaBa TaKoX € il 3arajibHa peaylizoBaHicTh ii PyHKIIOHAIBHOTO MPH-
3HaYeHHS B CYCHUIBCTBI Ta HOPMATHUBHOTO HAINIOBHEHHS CHUCTEMH
KpUMIiHAJIBHO-TIPABOBOTO PETYIIOBaHHSL.

3apa3 3AiHCHIOIOTBCS JHIIe cipoOu pedopMyBaHHS NOCTPaIsH-
CBbKOI JOKTPHHU KPUMIHAJIBHOTO MpaBa, sIka Ma€ 3aXiTHOEBPONEHChK
KOpiHHSI, 3aKNaJIeHi 111e MpeACTaBHUKAMU KIIACUYHOI IIKOJIH MpaBa Ha
Mexki XVII-IXX cr. Us moxrpuna BmpoBamxeHa y KK Ykpaiau
2001 p., IPOrPECUBHICTh SKOrO HAa MOMEHT HOrO MPUIHATTS HE BH-
KJIMKae CyMHIBY. Pa3oM 3 TUM y 1ieil yac KpuMiHaJIbHE 3aKOHOABCT-
BO y YaCTHHI 3alIPOBA’KEHHSI HU3KH JOKTPUHAJIBHUX TI0JIOKEHb 3Ha-
XOJIUTBHCS y KPU3UBOMY CTaHi.

AprymMeHTamMy Ha MiATBEpKEHHS MO3WIIT MI00 CYYacHOI JOKT-
PHHH, 30KpeMa, €: BiACyTHICTh O(iliifHO BU3HAHOT KOHIIEMIIii 3arpoBa-
JDKEHHS B 3aKOHOJ]ABCTBO Y KpaiHU IHCTHTYTY KPUMIHAJIBHOTO TPOCTY-
MKy, sika OW He TOopYyIlyBajda OCHOBHMM NPHHLUI pedopMyBaHHS
KPUMIHAJIBHOI FOCTHLIT — MPUHIIMII TyMaHizallii KpUMiHaJIbHOI BiIIMOBI-
nanbpHOCT; 3ampoBamkeHa B KK Ykpainu «3aByaiboBaHa» KpUMiHAIb-
Ha BIANOBIJaJbHICT IOPUANYHHUX OCIO 3 MOPYIIEHHSAM KOHCTHTYIIiH-
HOT'0 TIPUHIIMITY PO 1HIUBITyasTi3allifo MOKapaHHs, IK OCHOBOITOJIOK-
HOT'O B IOCTPASHCHKIN JOKTPUHI KPUMIHAIBHOTO MTPaBa; BBEACHHS (K
3axiJl KpUMiHaJbHO-TIPABOBOTO XapakTepy) CIelianbHol KoH(ickaii
00’€KTIB BJIACHOCTI 0Ci0, SIKi BUMHIIIN JISIHHS 3 O3HAKAMHM CKJIaTy 3J10-
YHHY, 10 1X BU3HAHHS CY/IOM BUHHUMH Yy BUMHEHHI TaKOTO 3JI0YMHY, &
TaKOX 3alPOBAJPKEHHS TAKOTO 3aXOMy 1 10 00 €KTIB BIACHOCTI TPETiX
oci0 10 HaOpaHHS YMHHOCTI BiIOBIZHOrO OOBHHYBAJIBHOTO BHUPOKY
cyay. Llst HoBena nmopyirye KOHCTUTYLIHHAN MPUHIWT HEBUHYBATOCTI
JIOINHH.

IcHyrOUy KpU3y MOCTPaaIHCHKOI TOKTPHUHH KPUMIHAIBHOIO Tpa-
Ba PO3IIISAAEMO SIK HOBI MOXKIIUBOCTI JIJIsl PO3BUTKY Cy4acHOTO YKpa-
THCBKOTO KPUMIHAJILHOTO MpaBa 3 TAPMOHIHHUM TIOETHAHHAM TPaJu-
IIHHOTO 1 HOBATOPCHKOTO.

B onniif i3 HaykoBux mpais nmpodecop Kidansauk O. I'. Hagas mo-
JaTKOB1 apryMEHTH Ha MiATPUMKY HayKOBOI TO3HIIii PO Te, MIO 3i 3Mi-
HOIO COLIATbHO-EKOHOMIYHUX 1 TIONITHYHUX peajliii «HOBaIi» MOXYTh
Ta TMOBHHHI CTAHOBUTHCS «TPaJUILIisAMI» KpuUMiHaipHOrO TipaBa. On-
HaK, Ha WOro IOYMKY, «TpajuiiD» KpHUMIiHAJBHOTO IpaBa HOCATH Ha-
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CTUIbKH Oa3MCHUH XapakTep, IO BiIMOBA BiJl HUX 3MIHUThH caMmy pH-
POy KPHMIHAJLHOIO 1paBa — BOHO IepecTane OyTH TakuM. M 3HH-
HIEHHS TAKUX «TPaJWLii» € HEIMOBIPHUM CIEHAPiEM PO3BUTKY KPHMi-
HAJBHOTO TpaBa [2]. 3araibHa CYTHICTH 1 3HAYEHHS «TPaAMIii» i
«HOBAIIii» TONATaE B iX 37aTHOCTI OyTH (pyHIaMEHTAILHUMH «CKapO-
HUISAMI» YKPaiHCHKOTO KPHUMIiHAJIBHOTO TpaBa, sIKi CHOpPHUSIOTH 3a0e3-
MEUEHHIO CTa0UIBHOCTI 0a3MCHUX MOJIOXKEHB 1 CIPUSIOTH HOTro TMHAMI-
YHOMY PO3BHUTKY. Lle BiAMOBiAa€ BiJOMUM 3aKOHAM CTATHKH Ta PyXYy.

He Buxinkae cyMHiBY, 10 Hayka KPUMIHAIBHOTO TIpaBa i mporpe-
CHBHa CyYacHa JOKTpPHHA, 110 Mae Oytu copmoBaHa B ii Mekax i B
MEpPCIEeKTHBI pealizoBaHa BJIaJ0l0, Ma€e BiA3epKaFOBATH iHTErpaLliiiHi
MpOIIeCH, 1110 Bi0YBalOTLCS B HaIllil KpaiHi i B CBiTi. [jis qOCsATHEHHS
HAJISKHOTO PIBHSI HAYKOBOTO PE3yJIbTAaTy HEOOXIIHNUM € BUOKpEMJIECH-
HS Ta PO3B’sI3aHHS, Y MEpLUIy Yepry, METOAOJIOI YHUX MPOoOJIeM Mi3Ha-
BaJbHOI AisIbHOCTI. Cepell HUX TOJIOBHE MICIIEe 3aiiMalOTh MHTAHHS
BUOOpY ¥ MeX BHUKOPUCTaHHS METOAOJIOTIYHOTO iHCTPYMEHTapilo B
HAYKOBUX JIOCJII/DKEHHSX 1 3aKOHOTBOPYIH JIiSUTHHOCTI.

ExcnepuMeHTanbHO MiATBEp/PKEHO HANOLIBIIY eeKTHBHICTh il
qac JIOCTiDKEHHS Ta PO3B’sI3aHHS MpoOJieM KPUMIHAIBLHOIO TpaBa oOll-
TUMAJIBHOIO  KOMITO3MIIIHHOTO  ITIXOMY, SKUH XapaKTePU3YEThCS
00’€THAHHSM TEBHUX CKJIAJHUKIB — BU3HAHUX HAYKOBIISIMH CBITOTJISII-
HUX Ta IHIIMX TEOPiH, KOHIIEIIIil, 3aKOHIB, TPABUJI, MIIXO/IB, IPUHIIU-
B 1 METOMIB.

KoMmo3nmidHicTh — 11 HalBaXKJIMBIIIMKA OpPTraHi3ylouuil KOMIIO-
HEHT, KWW MPHUAA€E €IHOCTI Ta I[UIICHOCTI Mi3HABAJIBHOMY IPOILIECY,
MiATOPSIKOBYIOUHHA KOXKHY HOTO CTPYKTYpHY YacTHHY iHIIUM Ta Me-
Ti JociijpkeHHs. KoMmo3uiliiHicTh B OpraHizailii Mi3HaBaJIEHOTO
MPOLIECY JOCIATAETHCS IUIIXOM (OPMYIIOBaHHS 1 BIPOBAIKEHHS J0-
MIHYIOUOi i71el, SIKa € CTPaTEeTiYHO0 1 BIJIMBAE Ha BHOIp METO0IOTi-
YHOT'O IHCTPYMEHTapiI0 i MeX HOro BUKOPUCTAHHSI.

OnTuManeHICTh — 11 HeoOXinHe i JoCcTaTHE, 110 JO3BOJISIE OTPH-
MaTu OakaHUil pe3yJsibTaT, TOOTO BiJCYTHICTH 3aiiBoro. OOpana crpa-
TErist i3 3aMpoBaKEHHSIM OOpaHMX MiIXOAIB, METOJIIB, TEOPiH, 3aK0-
HiB 1 TpaBWj, sIKi BXe IepeBipeHi 4YacoM, J03BOJISIE 3IIHCHUTH
BceOiuHe BUBUEHHS 00’ €KTa (MpeaMeTa) mizHaHHSL

Bu3HaueHHsT METOOJIOTIYHOrO IHCTPYMEHTApPil0 3YMOBJICHO:
(a) MEeTOI0 HayKOBO-TIPABOBOI JisSUIBHOCTI ¥ 3aBIaHHSMH, IO BUPI-
IIYIOTBCS JIIsL 11 JIOCSITHEHHS, a TaKOXK OOpaHMMH HOro 00’€KTOM 1
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npeaMeToM i (0) iICTOpUYHHUMH, TEOPETUIHUMH, MPABOBUMH W EMITi-
PUYHUMH MIEPEAyMOBAMH, BCTAHOBJICHHS SIKUX TEpeay€e HaKOMUYeH-
HIO HOBUX 3HaHb PO HUX.

KitouoBuM CKTagHUKOM Teopii Mi3HaHHS TPaIUIIHHO € MaTeMa-
THKA, SIKa € HaJ0aHHAM CBiTOBOI KynbTypu. Lle Bigomuii yuenwuii ["a-
minedt . migkpecatoBaB, 1110 MaTeMaTHKa — 116 MOBa, SIKOK0 HaIlMCaHa
kuaura npupou [3]. ToOTo MaTeMaTH4HI 3HAHHS, 110 BU3HAHI HAYKO-
BIISIMH SIK iICTHHHI, CHPHUSIOTH MI3HAHHIO IPUPOJIH, JIOJCHKOTO OYTTH.
Marematrka — 11e 0co0JIMBa HayKa MpO KUIbKICHI BiIHOCHHU Ta MpPO-
cTopoBi (OpMH IIHCHOTO CBiTy. 3apojKeHHs (I'eHe3y) Takoi HayKH
JOCITIAHUKY BITHOCATH Ii1e 10 6—5 CTOMITh 10 H. €. [4, ¢. 559].

CTocoBHO 00CsTY HEOOXiAHUX Uil HAYKOBO-TIPABOBOI [IISUTLHOCTI
MaTeMaTHYHUX 3HaHb, TO BiH Mae OyTW ONTUMAJIbHUM. Taki 3HaHHS JIO-
LITHHO 3aCBOITH BXKe Ha eTari (hopMyBaHHs npodeciiHux 3HaHb MaiiOy-
THBOT'O IOPHCTA, 3 METOIO «3AKIAJKH» IHTEJEKTYaJbHOTO MOTEHIary
JUIsL 3IIMCHEHHS! BaroMOTO MPOrPECHBHOTO «IIPOPHBY» B YKPATHCBHKIN
topucnpyzentiii. [Ipo HeoOXiAHICTh BUKITAZCHHS Kypcy «OCHOBU BHUIIIOT
MaTeMaTUKK» TIiJl 4ac MirOTOBKUA FOPHCTIB B YHIBEPCUTETI 3asBJIIOThH
Bce OiNbllle HAYKOBIIIB, BUKJIIAyuiB 1 IPAKTHKIB. SICKpaBUM MPHUKIIa0M
y LIbOMY KOHTEKCTi € HTTSl, IisUTbHICTh, HAYKOBI 3JJ00YTKH BiJOMOTO
HiMenpKoro ¢inocoda, MaTeMaTrka i BueHoro-roprcta Jleiionums I. B.

lono 3akOHOTBOPUOI MiSUTBHOCTI, TO 3aKOHOJAABYIH OpraH Mae
OyTu 31aTHUM chopMyBaTH SIKICHI 3aKOHU 200 CBOEYACHO MEPEBIPATH
Ha SIKICTh OTpHMaHi MPoeKTH. KOXXHUI 3aKOHOTBOpENb (HAPOIHUIA
JernytaT YKpaiHu) NMpakTHYHO MOBHWHEH OyTH (y CYKyMHOCTI 3 Horo
IHIIIMMU TIO3UTUBHUMHU OCOOMCTUMU SIKOCTSIMH) (DaXOBUM IOPHUCTOM,
SIKUI BOJIOJIIE 1 IEBHUMU MaTeMaTUYHUMHU 3HaHHsMH. Lle He yToriu-
Ha 3asBa, a CIIOJIBAHHS HA BIAMOBIJaJIbHE CTaBJICHHS BHOOPIIIB 0
oOpaHHs 0ci0, SIKUM BOHHU JOBIPSAIOTH CBOI NpaBa, CBOOOAHM, JKUTTS.
Haponni npencTaBHUKH Ta 1HII yIPaBIIHI HE MOXKYTh OyTH HE Mij-
TOTOBJICHUMH JIO BUPIIIEHHS JOMI Halii. [HaKIie CycrnijibCTBO OTpH-
MY€ «KHOIIKO/IaBIIiB» 1 KOPYIIiOHEpiB.

MateMaTU4Hi 3HAaHHS € HEOOXIHMMH B HayIll KPUMIHAJIBHOTO
MpaBa i 3aKOHOTBOPEHHI il Yac po3risiay 06aratbox muTaHb (Mg yac
HAYKOBOT'O Ti3HaHHI COIabHOI CYyTHOCTI 3J10YHHY, HOTO 3yMOBJIEHO-
CTi Ta MpPUTAMaHHUX HOMY BIIACTHBOCTEH, IiJ] 4ac BUSBJICHHS 3aKO-
HOMIpHOCTEH y JepKaBHOMY, CYCIUIbHOMY OYTTi Ta COLialbHIA mo-
BEIHI[I KOHKPETHOI JIIOAWMHKM a00 MEBHHMX TPYI, a TaKOX IIiJ| Yac
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PO3pPOOKH JOCHITHUKaMHU TpaBil (ikcallii y «IHcaHOMy» 3aKOHi TO-
o, O iX XapaKTepu3ye i € THIOBUM (BU3HAYAIBHUM), Ta MOOYAOBI
3aKOHY B LJIOMY TOIIO). BuuepnHuil mepenik Takux MUTaHb HaJaTH
MPAKTUIHO HEMOKIIHBO.

Kopuchaumu € 3HaHHS, 1110 HaOyBalOTh Ha3BU «IHCTUTYI[IOHATbHA
apXiTEeKTOHIKa» i1 (JOPMYIOTBCS SIK CydacHE NMpPOrpecuBHE BUEHHS MPO
MoOyZI0BY TapPMOHIHHHUX THCTUTYLIH (00’€KTIB), IKi pO3TIISAAIOTHCS SIK
cucremu. J[o HBOTrO BiTHOCUMO 3aKOHH MaTEMaTHKHU: 3aKOH TIPO 30J10TY
MPOTOPIiI0 (TApMOHIIO0, JOCKOHAJICTh LIOr0), 3aKOH MPO 30JI0TYy Cce-
penuny (ycepelHeHHs) Ta 3aKOH piBHOBard. BoHu BimoMi 1ie 3 yaciB
EBkiina i cnpuiiMaroThes BueHUMHU K BiuHi 3akonu [Tpupos.

CyTHIicTh 3aKOHY MPO 30JI0TY HPOMHOPIIi0 MOJSATAE B TOMY, LIO 1Po-
nopyis. Midic yinum ma to2o ObWo YacmuHo0 € PiBHOI Nponopyii
Midic 11020 OinbUoi0 ma MeHuwo yacmunamu. BiH BinoOpaxkae 3aKOHO-
MIpPHOCTI, MPUTAMaHH] SBUIIAM, — 1€ 3aKOHOMIPHOCTI 3pOCTaHHSI TIEBHUX
BEJIMYMH LIIOrO Ta Horo yacthH. Hanpuknaz, BoueBup, 0 y pasi 3710-
YUHHOTO MOCSTaHHS CTYIIHb HOro CyCHibHOT HeOEe3MMeUHOCTi 3pOcTac 3i
30UTBILICHHSM PO3MIpPY IIKOJIM, SIKA HUM 3amnojiroeTbes. OLiHKA X CTY-
neHsT HeOe3MEeUHOCTI Mae€ BPaxOBYBAaTH 3aKOHOMIPHOCTI Takoro 3poc-
TaHHS 1 aJICKBATHO BiJIZI3EPKAIIOBATUCS B IUCIIO3UILISAX 1 CAHKITI

3aKkoH cepeMHU (ycepeqHEHHS) Aa€ KUTbKICHY XapaKTepUCTHKY-
OJTHODIJTHHUX ENIEMEHTIB CUCTEMH y MPOCTOpPi, BU3HAYAIOYH iX TEBHE
(cepeone) 3naueHHs. BiH cnipusie: BCTAaHOBJICHHIO BU3HAYAILHUX, TH-
MOBHX O3HAK 3JI0YHMHY SIK COLIAIBHOIO SIBUIIA 1 IOCATHEHHIO TOYHOC-
Ti y pasi ix ¢ikcanii B HOpMi; BUOOPY e(PEKTHBHUX 3aXOJiB KpHUMi-
HAJIBHO-TIPABOBOT'O XapaKTepy TOILIO.

3aKoH piBHOBArM iTIOCTPY€e PIBHOBaKHUI CTaH CHCTeMH: 30aiaH-
COBaHICTh TOJ0XeHb 3araybHoi 1 OcobnuBoi yactun KK; HOpM, 1110
00’enHaHi B oqHOMY po3isii OcoOIUBOi YaCTHHH, OTHOMY IHCTHTYTI.
Moro BUKOPHCTaHHS € JOUIIHMM, HATPUKIAJ, MiJ 4ac BHUBUEHHS
MUTaHb MPO OOCTABMHU, IO BUKIIOYAOTH 3JIOYMHHICTD JISHHS; T
Yac OI[IHKM XapakTepy 1 CTYINEeHs CYCHUIbHOT HeOe3MeYHOCT1 ITHHS;
mig 4ac BUOOpY i MoOyJOBM CHCTEMH IMOKapaHb Ta iHIIMX 3aXOJiB
KPUMiHAJIBHO-TIPAaBOBOTO XapaKTepy Ta iHIINX.

[ornubnene 3acTocyBaHHS MaTEeMaTHYHOTO MiIXOAY CHIPHUATAME
BUpIIIEHHIO Tpo0ieM 3a0e3MedeHHs] CHCTEMHOCTI KPHUMIHaJIbHOTO
mpaBa sIK HAyKH i CHCTEMHOCTi KPUMIiHAJIBHOTO 3aKOHO/ABCTBA (I10-
JI0 CUCTEMH TOKapaHb i BIAMOBIIAIBHOCTI IOPUAUYHUX OCiO, 3ampo-
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Ba/DKEHHS. KPUMIHAIBHOTO MPOCTYIKY, TOOYJOBH JAWUCIO3UIIH 1 CaH-
kit HopMm B OcoOnuBiii wactuni KK), nmomonanHio momicemii Oara-
THOX TEPMiHIB, 10 MicTsAThcs B HopMax KK 1 Tepminomnoriunoi HeTo-
YHOCTI OMUCY O3HAK 3JI0YHHIB.

[Nonepeani mokosiHHA 1 Halli BunTeni, Kojeru, SKux, Ha TPeBelTi-
KHH JKallb, BYK€ HEMA€ Cepell KUBUX, a TAKOXK BUYCHI-HOBATOpH, SIKi
MPalioIOTh MOPSJ 3 HaMH, TEpPEeAaloTh HaM BaroMy «CKapOHHIIIO»
3HaHb, 3ACBOEHHS 1 BUKOPUCTAHHS SIKUX CIIPHATHME PO3B’SI3aHHIO aK-
TyalbHUX MPOOJIEeM Cy4acHOTO KpHUMIHAIBHOrO mpaBa. Tak, HU3KY Me-
TOJOJIOTIYHUX MHTaHb KPUMIHAJBHOIO MpaBa JOMOMOXYTh BUDIIINTH
HAaYKOB1 HaJI0AHHS MPEJCTABHUKIB HE JIMIIIE KIIACHYHOI IIIKOJIH TIpaBa, a
H COLIIOIOTIYHOI, aHTPOIOIOTYHOI. BifcyTHICTh y OaraThoX BHIAAKaX
«YUCTOI MIKOJIN» HaM JIOBOJSATH JIOCII/DKEHHS 3 MUTaHb 00’ €KTa 1 mpe-
nMera 3ounHy akajgemika Taris B. 4. [5, ¢. 9-23]. Ile neBHuM uu-
HOM 3MIHIOE YSIBJICHHS TIPO MO3UIIi] BIAOMUX BYEHHX MHUHYJIHX CTONITb.
I e Mmoxxe OyTH BUKOPUCTAHO TiJ] Yac moOyJ0BH METOIOJIOTIT CydacHOl
JTOKTPUHH KPUMIHAJIBHOTO NpaBa Ta BUPIIICHHS 1HIIMX MATAHb.

He Bukinukae cymHiBy ctBepmkenHs DoitHinpkoro 1. f., mo obesr
KapaHWX /il pO3BUBA€TbCA 3a CBOIMH MINHHUMH 3aKoHamu [0,
c. 16-22]. HaykoBeup BiIHOCHTH A0 OCTaHHIX: &) 3aKOH PO3BUTKY
JIep>KaBHUAX CHJI; B) 3aKOH PO3BHUTKY MOTpPeO; B) 3aKOH IepeBar mor-
ped y pasi 3iTKHEHHS 1X; T') 3aKOH PO3BUTKY 3aTHOCTI JI0 y3araJbHEH-
Hs. HaBezena mo3suilisi BueHOro (POKYCye Hallly yBary Ha TOMY, IO
KpHMiHaJIbHE 3aKOHOJIABCTBO TIIKOPSIETHCS Y CBOEMY PO3BUTKY TIEB-
HUM 3aKOHaM, sIKi HE € BUIIAJIKOBUMH, a € MillHuMHU. Kpim TOro, Hayko-
Bellb MiJIKPECITIOE 3HAUSHHS TTOTPe0 SIK YMHHUKA PO3BUTKY. BaskmnBum
1 U CBOTOJIGHHSI, 3 HAIIOrO MOIJISY, 3aJIMIIAEThCS Horo opmyra-
BHUCHOBOK, II0 O0CAT KapaHUX [Iiil 3 pO3BHUTKOM IPOMAJSHCHKOTO CYC-
MiTBCTBA 30UIBLIYETHCSI 00 3MEHIIYETHCS MMiJl BIUIMBOM 3MIiHH HOTO
notped i cwin. Came CycniibHI MOTpeOU, II0 CTAHOBJIATH CYCIUIEHO
3HAUUMIi iHTEepecH CyO’€KTIB BiJHOCHH, i (OPMYIOTH KpHUMIiHAJIBHO-
MpaBoBi 3200pOHU Ta iHIIII HOPMATUBHI MPUITHCH, 000B’SI3KOBI ISl BU-
koHaHHs. [IpaBo, 30KkpemMa KpuMiHaJbHE, BiToOpaXkae Ta OMOCEepeaKo-
By€ iHTepecH. B sxoMy o0cs3i iCHYyIOTh KpUMiHAJIBHO-TIPaBOB1 3a00po-
HHU, 3QJICKUTD BiJl PO3BUTKY CYCIIUIHCTBA Ta JEPKABH, iX BHYTPIIIHHOTO
noteHiany. KpiM toro, mia BmmMBoM motped 3 sBISIOTHCS 3200pOHH,
a M1 BIUIMBOM 3MIHIOBaHUX TOTPEO 00CAT KapaHHX il MOXKE HE Tilb-
KW 3MEHIIYBATHUCS, a i 301IbIITYBaTUCS.
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3akonu QoitHinekoro I. f. y moeaHaHHi i3 CydacHUMH HayKOBH-
MU BUCHOBKaMH IIOAO KaTeropii «iHTepecy» Ta iX 3HaueHHs B KpUMi-
HaJBHOMY TpaBi [7, ¢. 64—79], 6e3nepedHo, TOMOMOXYTh y BHPIIlICH-
Hi TpoOiieM ¢GoOpMyBaHHS CTPYKTYPH JOKTPHHH KPUMIHAJIBHOTO
MpaBa, HAYKOBOTO OOIPYHTYBaHHsI MO3MUIIIi MO0 PO3YMIHHS IOHSTH
KPUMIHAJIBHOTO MPAaBONOPYIIEHHS 1 370YMHY Ta iX B3a€EMO3B’SI3KY,
o0y 10BH IHCTUTYTIB 3araiabHol 1 Oco0IMBOT YaCTHH TOIIO.

ono nuTane 3araabHOI YACTHHH KPUMIHAIBHOTO MpaBa Ta il iH-
CTHTYTIB, TO TPaIMIIil i HOBaIlil 3aKiajeHi B podorax baymina 0. B.,
Bopucosa B. 1., I'pumyka B. K., I'yroposoi H. O., /lenucosa C. @.,
Henncosoi T. A., dynoposa O. O., [1lanosa M. 1., Tuxoro B. I1., [Tuck-
MeHcbkoro €., O., ®ecenko €. B., ®pica I1. JI. Ta inmmx.

HoBaTopcbka CyTHICTH CTOCOBHO PpO3B’SI3aHHS MPOOJIEMAaTHKU
Oco0arBOi YacTHHM KPUMIHAIBHOIO IMpaBa NMpUTaMaHHA, 30KpeMa,
HaykoBUM 3100yTkaMm bopucosa B. I., Jluxosoi C. 5., Moxonuy-
ka C. M., Haspormskoro B. O., IlaBnikoBcekoro B. 1., Tamis B. 4.,
Trotrorina B. 1., Xapuenka B. b.

BucnoBku. HaBeneHuii ciMcOK MOXIMBO 1€ JOBIO IPOJOBXKY-
Batu. HoBaTopchKi po3po0KM IUX Ta IHIIMX BIAOMHX JOCHTITHHUKIB €
LIHHUMHU JIJIS CYCIIUTBCTBA 1 37]aTHI 3HAYHO 30araTUTH HOBUMH 11eIMU
Cy4acHy JOKTPHHY KPUMIHAJILHOTO IpaBa €BPONEHCHKOT YKpaiHu,
10 3HAXOAMTHCS Ha eTani popMyBaHHSI.
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Jdemupgona JI. H.

3HAUYEHUE TPAJMIMI 1 HOBALIMI
JIJISI COBPEMEHHOI'O PA3BUTHS YIT'OJIOBHOI'O ITPABA

Cmambs nocesiujeHa 860npocy 0 3HAYeHur Mpaouyuil U Ho8ayuil sk COBPEMEHHO-
20 pazeumusi y201061020 npasa. Ilpednazaemcs asmopckoe sudeHue mMenoooiocude-
CKUX dCNEKMO8 COBEPULEHCINBOBAHUS Y20TI08HO-NPABOBO20 PESYIUPOBAHUSL 8 YCIOBUAX
€BPOUHMEZPAYUOHHO20 KYPCA HAWE20 20CYOApCmea U HeoOX0OUMOCHU COXPAHEHUs
JVUUUX  HAYUOHATbHBIX mpaouyuil. Ocoboe Mecmo o0meeoeHo KOHYenmywibHOCHU
OOKMPUHbL Y20I08HO0 NPABA, ee 3HAUeHUt0 U npusHakam. O6OCHOBbIBAeMCs 3HAYEHUEe
KOMRO3UYUOHHO20 N00X00a npu peweHuy npobiem yeonosHozo npasa. Obpawaemcs
GHUMAHUE HA YenecOOBPAHOCHL U HEOOXOOUMOCTb UCNONb306AHUS 6 V2ONIOBHO-
NPABoBbIX UCCIE008AHUAX U 3AKOHOMBOPUECKOU OCsMENbHOCMU U36ECHIHBIX 3AKOHO8
CIAMUKU, OBUICEHUS], CEPEOUHDL («3010MOTL CEPEOUHBLY), «30T0MOL NPONOPYULY.

Ha npumepe HayuHblx pazpabomox 8blOarWuxcs yueHblx, Komopvie obecneyu-
6N CMAHOBIEHUE HAVKU Y20JI08HO20 NPABA U Y20N08HO20 3AKOHOOAMENIbCMBA 8
MUHysuiue 200bl, A MAKHCe mex, Kmo s6jisaemcs. Ho8amopami 8 Hacmosiuyee 8pems,
DPACKPIBAIOMCSL AKMYAIbHbIE COBPEMEHHble NPOOieMbl Y20I08HO20 NPAEA.

Knrouesvie cnosa: y2on06Hoe npaso, mpaouyuu 8 ye0i08HOM Npase, HOBAYUU 6
V2ON08HOM NpAGe, 3aKOHbI CIAMUKU U OUHAMUKU 8 Y20I08HOM Npage.

Demidova L. M.

SIGNIFICANCE OF TRADITION AND NEWS FOR THE
CONTEMPORARY DEVELOPMENT OF CRIMINAL RIGHT

The article is devoted to the issue of the importance of traditions and innovations
for the modern development of criminal law. The author's vision of the methodological
aspects of improving criminal-legal regulation in the conditions of the European
integration course of our state and the need to preserve the best national traditions is
offered. Special attention is paid to the conceptual character of the doctrine of criminal
law, its meaning and features. The significance of the compositional approach in solving
the problems of criminal law is substantiated. Attention is drawn to the expediency and
necessity of the use of known laws of statics, motion, mediation (the «golden meany),
«golden proportiony in criminal legal research and law-making activity.

On the example of the scientific development of outstanding scientists, which
provided the formation of the science of criminal law and criminal legislation in the
past, as well as those who are innovators of the present, reveals the current up-to-
date problems of criminal law.

Key words: criminal law, traditions in criminal law, innovations in criminal
law, laws of statics and dynamics in criminal law
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VIIK 343.8(479.22)
IMaptenanse O. A,
JIOKTOp IIpaBa, Ipodeccop,
PYKOBOZIUTENb AeMapTaMeHTa IpaBa I0pUANIEcKoro (akysbrera,
Batymckuit rocynapctBeHHbll yHuBepcuteT umenu lllora Pycraseny,
r. batymu, Peciybnuka I'py3ust

PE®OPMUPOBAHUE U PASBUTHUE YI'OJIOBHO-
HUCIOJIHUTEJIbHOM CUCTEMBI I'PY3UN

Hcnonnenue naxasanus 6 gude nuuieHusi c60000bl npemepneno QyHoamenmans-
Hble UBMEHEHUsl, HANPABIeHHble HA YIyUueHue padombvl U (QYHKYUOHUPOBAHUSL Y20l06-
HO-UCHOTHUMETLHBIX VUPENCOCHULl U COOePIHCanUs 3aKmodeHHblx. Henvss crasamv,
YUMo Y20n068HO-UCNOIHUMeNbHas cucmema I pysuu ne coomeememeyem mpebosanusm
MEIHCOYHAPOOHBIX CMAHOAPMO8, HA0OOPOM, OHA MAKCUMATLHO NPUOTUNCEHA K HUM,
mem 6onee, Umo Hu OOHO 20CYOAPCIMBO 8 MUpe He MOICEm YMBEPHCOAmb O NOIHOM
COOMBEemMcmaulL OaHHOU CUCTEMbL MENCOYHAPOOHBIM CIAHOAPMAM 00pawjeHus ¢ 3a-
KIIFOYEHHbLMU.

AKxmyanvHolMu A6ISIOMC BONPOCHL JAMEHMHO20 HACUTUS 8 MECAax JUULEHUs!
€80000bl, 0becneueHus IPUOUUECKOU 3aUUMOL OCYHCOCHHBIX, UX COYUATLHOU peabu-
JUMayuy nocie 0c8000NHCOeHUs. U3 Mecm auutenus ce0600wl u m. 0. Kpome moeo, cy-
wecmeyrom cneyupuueckue hakmopwl, Komopwvle 0arm OCHOBAHUE CYOUNtb, YMoO Oisl
NOTHOU U 3PPEKMUSHOU peanusayuu YeorI06HO-UCNOTHUMENbHO20 3AKOHOOAMENbCEA
6 Tpysuu u docmudicerust NOCMAGNIEHHBIX 300a4 U Yelell HeOOX0OUMO NPUHUMAMb 60
GHUMAHUE MEICOYHAPOOHbIE CIMAHOAPTIbL C YHEeNOM HAYUOHATLHOU U MECIHOU Cheyu-
DUKU HCUHU, MAKIICE UCTOPUYECKU CTIONCUBLUEICS NPAKIMUKU UCHOIHEHUS. HAKA3AHUS.

Knrouesvie cnosa: ocysicoentvle, y20I08HO-UCNOIHUMENbHAS CUCIEMA, MeCd
JUUEeHUSL C80000bL, MENHCOYHAPOOHBIE CIMAHOAPIDL.

IMocTranoBka npodJjieMbl. B coBpeMEHHOM OOILECTBE B CBSI3H C
IPOBEACHUEM CYIIECTBEHHBIX COLMAJIBHBIX U DKOHOMHUYECKHUX pe-
(hopM HanbOEE aKTyalIbHOW CTAHOBUTCS MJISSl YCUJICHUS COIIMAIILHO-
ro KOHTpOISl HaJ MpecTyrieHneM. Bmecre ¢ 3TuM, Haubonee ocTpo
YyBCTBYETCSI HEOOXOAMMOCTh pa3BUTHUSL (JOPM M METOJOB HCIOIHE-
HHUA HaKazaHusgd U HUX COBCPIICHCTBOBAHUE. OcobOeHHOEe 3HAUYEHHE
npuoOperaer Takas MpoOJIeMaTHKa YroJIOBHO-HCIIOTHHTENbHON
MIPaKTHKH, PEIIeHne KOTOPOro CYIIECTBEHHOE BO3/IEHCTBIE OKa3bIBa-
€T KaK Ha [CJICHAIIPABJICHHOCTL UCIIOJIHCHU A HaKa3aHHs, TaK U Ha €ro
COIIMAJIbHBIE PE3YIbTATHI.

Henn crarbu. [is Toro, 4To0OBl YroJIOBHO-MCIIOMHUTEIBHAS CHC-
TEMa HeﬁCTBOBaHa B COOTBETCTBUU C HU3JIOKECHHBIMH 3aKOHOM 3ajava-
MU B cuctema d(pQPeKTUBHO (YHKIMOHUPOBANa, HaJ0 OOBEKTHBHOE,
HAay4YHO€ BHEAPCHUEC BCCX METOJ0B U ueneﬁ HUCITOJIHCHUA HaKa3aHWA,
YTO MOXKHO TOJyYUTh MOCPEACTBOM SKCIIEPUMEHTOB. OTCYTCTBHE Ta-
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KOT'O 3HAaHUsI OTPUIIATEIILHO JCHCTBYET Ha Pa3pabOTKy KpPUTEPUEB d(-
(hDEKTUBHOCTH, TOCTHXKEHUS MPAKTUYECKUX PEKOMEHIAIUN U B KOHEU-
HOM HTOT'€ THIOXO JIEWCTBYET Ha OOLIECTBEHHOE MHEHHE.

N3no:xkenne 0CHOBHOTO MaTepualia. B yroioBHO-MCIOTHUTENb-
HOH cucTeMe ['py3uu MBITAIOTCS MIMPOKO UCIIONB30BAThH 3apyOCKHBIH
onbIT. HecMoTpst Ha 3T0, HU JJ1s1 KOTO HE SIBISIETCS CEKPETOM TOT (aKxT,
YTO B NICHUTEHIIMAPHOW CHUCTEME €CTh MHOTO HEPEIICHHBIX MPOOJIEeM.
DTO Kacaercsi W OpraHU3alUH TPyJa, YTO ONpEJelIeHHBIM 00pazoM
MpeAonpeneIeH0 HEKOMIIETEHTHOCTBIO CITYXKAaIero MmepcoHalia yroio-
BHO-HCIIOJIHUTENBHOTO YUPEKICHHUS, OTPUIIAHHEM CO CTOPOHBI OT/Ie-
JBHBIX JOJDKHOCTHBIX JIMII TPeOOBaHWI 3aKOHA, HE3AIIMIIEHHOCTHIO
pexrMa OTOBIBAHMS HaKa3aHWsl, OTCYTCTBUE MaTepHUaIbHO-TEXHUYEC-
KO 0a3bl, CYIIECTBYIOIIMM COCTOSHUEM YCIIOBHH U JPYTUMH 00CTOSI-
TENBCTBAMH, TITyOOKO€ OCMBICIEHHE KOTOPHIX BO3MOXHO TOJBKO Ha
OCHOBE OOBEKTHBHOI'O M TJTyOOYaNIIero U3y4eHHUs BCEX MPOOJIeM Hay-
YHBIMM METOJIAMHU.

PedopMbl B yrosioBHO-UCIONHUTENBHOM cucTteme ['py3un Hada-
nuck B 1999 romy u ¢ HEKOTOPHIMU U3MEHEHUSMU U JOMOJHEHUSIMHU
MPOIOJDKAIOTCS IO CEeroAHALIHEro nHs. VcrmonHeHne HakazaHHs B
BHJIE JIMIIICHUS CBOOOJIBI TIpeTepreno GpyHaaMeHTalbHbIC H3MCHECHUS,
HaIpaBJICHHbBIC Ha YIy4llIeHuE paboThl U ()YHKIIMOHUPOBAHUS YTOJIO0-
BHO-HCITOJIHUTEIILHBIX YUPSKICHUA U COJEPKAHUS 3aKIIFOUCHHBIX.
Henp3st cka3ath, 4TO YrolOBHO-UCTIONHUTENbHAS cucTeMa [ py3un He
COOTBETCTBYET TPEeOOBAaHUSIM MEXKIYyHAPOIHBIX CTAHAAPTOB, HA00O-
POT, OHa MaKCUMAaJIBHO MPUOJINKEHA K HUM, TeM 0oJiee, YTO HU OJTHO
TOCYAapCTBO B MUPE HE MOXET YTBEP)KIATh O MOJHOM COOTBETCTBUHU
JaHHOW CHCTEMbl MEXKIYHApOIHBIM CTaHAapTaM OOpalleHHus C 3a-
KIIFOYeHHBIMU. HU ofjHAa TIOpEeMHAasl WM yrojJOBHO-HCIIONIHUTEIIbHAS
cucTeMa, W3 HbIHE ACHCTBYIOIIMX, HE COOTBETCBYET TpeOOBaHUIM
MUHUMAJIBHBIX CTaHJAPTHBIX MPaBHJI OOpAIleHHs ¢ 3aKIFOUCHHBIMH.
AKTyaJIbHBIMH SIBJISIFOTCSL BOIIPOCHI JIATEGHTHOT'O HACWJIMSI U TBITOK B
MECTax JIMIICHHs CBOOO/IbI, 00SCIICUSHHMSI FOPUIMUCCKOM 3alUTON, UX
colMabHas peaOrIUTalMs 1M0ocie OCBOOOKISHUS U3 MECT JIMIICHUS
cBoOOabl U T. 1. JlaHHas oOcTaHOBKa XapaktepusyeT U [ 'pysuio.
Kpome »3Toro, cymiectByror crenuduueckue (akTopbl, KOTOPHIC
Jaf0T OCHOBAHHUE CYAMTh, YTO JUIA MOJHOW W 3(PQeKTUBHON peanu-
3alliil YrOJOBHO-MCIOJHHUTEIFHOTO 3aKOHOJATENbCTBA B [py3un u
JOCTH)KEHUS TIOCTABJICHHBIX 3a/1ay U IIeJIed He00XO0AUMO MPUHUMATD
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BO BHMMAaHHUE MEXIYHAPOAHBIE CTAHAAPTHI C YYETOM HAIIMOHAILHOU
W MECTHOM CHeNU(HUKHN >KU3HH, TaK)Ke MCTOPHUUECKH CIIOKHMBILIEHCS
IIPAKTHKHU WCIIOJIHEHNS HAKa3aHUS.

o ncropumn ucnonHenns HakazaHusi B [ py3un He ObLIM CBS3aHBI
CO CTPOTOi M3OJSIMEH OCYXKIEHHOTO OT OOIIEeCTBa, a B COBETCKUI
[IEPUOJl HAKA3aHHE MCIOIHSAJIOCH B OCHOBHOM B KOJOHMSIX pas-
HBIXpexumoB [7, ¢.118-128].

MexayHapoJHbIe CTAaHAAPTHI UCTIONHEHUsI HaKa3aHUs 1 oOpaiie-
HHUSI C OCYKJIEHHBIM MCXOISAT U3 TIOPEMHOH CHCTEMBI, TAK KaK TIOpe-
MHasi CUCTeMa SIBJIIeTCsl OCHOBHOM (DOpMoOH MCTIONTHEHUsI HaKa3aHHs B
3anafHbIX cTpaHax. B I'py3un nepexol Ha TIOPEMHYIO CUCTEMY YiKE
SIBHO 3aMETEH: CTPOSTCSI HOBBIE UCIIONHUTEIBHBIE YUPEKACHUS — TIO-
PBMBI, a TaK Ha3bIBAEMbIC KOJIOHUU 3aKkpblBaroTcs. Ha naHHBIN MO-
MEHT UX yXe (PaKTUYECKH HeT.

B I'py3uu ucHoNHEHHE YrOJOBHOIO HAKa3aHUs OCYILLECTBISETCS
Ha OCHOBE IPHHIIUIIOB 3aKOHHOCTH, TYMaHU3Ma, JNEMOKpaTU3Ma, pa-
BEHCTBA IE€pe]] 3aKOHOM M MHAMBUAyalIN3aluy HAaKa3aHUs.

YT0JI0BHO-UCIIOJIHUTEIBHOE 3aKOHOAATENBCTBO IOJIHOCTBIO COO-
TBETCTBYET NPU3HAHHBIM MPUHIUIAM M HOPMaM MEXIyHapOJTHOTO
Ipasa.

ITo I'py3uHCKOMY YrOJIOBHOMY MpaBy CYUIECTBYIOT CIIEIYIOLIUE
BUbI HakazaHus [10, c. 40]:

1. Ilrpad;

2. JlumeHue mpaBa 3aHUMAaTh OMNPENENEHHYIO JTOMKHOCTh WM
3aHUMATBCS ONPEAEIIEHHON 1EATENbHOCTHIO;

3. OOuecTBEHHO MOJIE3HBINA TPY/I;

HUcnpasurtenbHbie paboThi;

OrpaHuydeHue 1o JTOJKHOCTH BOEHHOCITYKAILEro;
Homannuii apect;

Jlumenne cBoOOBI HA OMpeEeIeHHBIH CPOK;
Jlumenune cBoOOIbI HA HEONPEACIEHHBIN CPOK;
N3bsTie nMmyiiecrsa.

KaK y’)K€ OTMETUIIM, HUCIIOJIHECHUE HAKAa3aHUU B BUJIE JIMLICHUS
CBOOO/IBI BXOAUT B OOLIYIO CHCTEMY BHIOB HaKa3aHWH, MPETyCMOT-
PEHHBIX YrOJIOBHBIM 3aKOHOM. [I0 CpaBHEHMIO ¢ ApYyruMU BUIAMU
HaKa3aHW{, JWIIEHHE CBOOOJBI €CTh HEOpJMHApHAs YrOJIOBHO-
npaBoBasi Mepa NpuHyXaeHus. CTOUT OTMETHTh U TOT (aKT, YTO Ha-
3BAHHOE HAKA3aHUs, C KPUTUYECKON TOYKU 3PEHUs, 3aBOECBBIBAET UC-

N
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KIIIOUMTEIbHOE BHUMaHHUE 00IIecTBa. KpUTHKY MOXEM JIOBECTH J0
2-X 00CTOSATENBCTB: B MEPBYIO OYepeb, B MECTaX JHILIEHUS CBOOOIBI
MPUMEHSIFOTCSl HEr'yMaHHbIE METO/BI O0OpallleHHsI ¢ OCYKICHHBIMH; BO
BTOPYIO Ouepesib, ObIBIINE OCYKACHHBIE 0CBOOOXKAAIOTCSI HE MCITPaB-
JIHHBIMH, 2 HanOoJIee MOATOTOBICHHBIMH JIJIsl TPECTYITHOM KU3HH.

Jo 2003 rona Ha3HaueHHE HAKa3aHUs MPOU3BOINIOCH XaOTHYHO.
C 2003 roma HayaloCh Y>KE€CTOYEHHE YIOJIOBHOTO U YTOJOBHO-
WCTIOIHUTEIBHOTO 3aKOHOAATENbCTBA. M3 TMepedncieHHBIX BHJIOB
Haka3aHWsi B OCHOBHOM CyIbl NMPUMEHSUIM JTUIIEHHE CBOOOIBI Ha
ONpEeTICHHBI CPOK M HM3bATHE UMYIIECTBa. B yroioBHOM TmpaBe
ObUT ynpas3aHEeH MPUHIMIT TOTJIOMIEHHs] MEHee CTPOroro Haka3aHUs
Ooree CTPOTMM | BBEITM MPOCTON MPHHIMI MPUOaBIEHUSI CPOKOB Ha-
KazaHus. BriociaencTBum NMomyduiiu clieayromniee:

a) ['py3us Beinuia Ha mepBoe MecTo B EBpome mo umciy ocyx-
JEHHBIX K JTUIIECHUIO CBOOOIBI;

0) 3a MeHee TSHKKHE NPECTYIUICHHS MPECTYNHHKH MOIydYaln
OTPOMHBIE CPOKH JIMIIEHUS] CBOOOIBI;

B) ['py3us 3a Heckonbko ser nonyuuna 470 000 npobanronepos,
B 4eM B EBporie Toxe BBIIIUIM Ha MEPBOE MECTO.

C 2012 rona ObUT B3AT KypC Ha T'yMaHH3aILUIO YTOJIOBHOTO M YTO-
JIOBHO-HMCTIOTHUTENBHOTO 3aKOHOIATENbCTBA.

Bo-mepBbIX, B yroJOBHOE MPaBO BEPHYIMIIPHHIIUI MTOTJIOMIEHUSI.

Bo-BTOpBIX, peaKo MpUMEHsIeTCs IIIEeHHe CBOOOABI (TOJBKO B 0CO-
OBIX CITy4asx), B OCHOBHOM IITpa(bl 1 0OLIECTBEHHO MONE3HBIH TPYI.

B-Tperbux, 4acTo mpuMeHseTcst MpolleccyalbHOE COTIalleHue.

[Toutn anst Bcex CTpaH aKTyallbHBIM SIBIISIIOTCS BOIPOCHI MPENO-
TBpAILIEHUs] TBITOK W JIATEHTHOE HACHJIME B MECTax JIMIICHHS CBO-
00161, 0OecreueH sl OIIaYNBaEMBbIMU pab0TaMU OCYXKIEHHBIX, o0ec-
MEUeHHUs IOPUIMYECKONW 3alUThl OCYKACHHBIX, OOECIEUeHUS HX
COIMAIbHO-PEAOUIUTAIIMOHHON TOMOIIBIO TIOCJIE OCBOOOXKICHUSI.
Kak ceromus mpusHaHo wuccienoBatelsiMi, 3(¢GeKTHBHOE (YHK-
[MOHUPOBAaHNE NICHUTEHIIMAPHONW CHCTEMBI BO MHOTHX TOCYJapCcTBax
3aTpyAHSET:

1. DKOHOMHYECKHE TPYAHOCTH U BBITEKAIOIINE OTCIO/Ia OTPAHHU-
YEeHUs] MaTepUaIbHO-(PHMHAHCOBBIX PECYPCOB;

2. Pocrt mpecrymnieHuii, 4To BBI3bIBAET YCHIICHHE KapaTelbHbIX
MEPOIPHUATUH U POCT KOJTHMUECTBO OCYKCHHBIX;
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3. Ywucnennslii poct 6ombHbIXx Hapkomanueit, CITM[dom u ap.
3a00JIeBaHUSIMH, TIOAJICKAIUMH U TEIHHOMY JIeUECHHIO;

4. OO0ocTpeHNEe HAIMOHAIBHBIX U ATHUYECKUX KOH(JIUKTOB;

5. VYXyalleHHe OTHOLICHWM MEX]y IEPCOHAIOM IEHUTEHIUAp-
HOT'O YUPEXKICHUS U OCYKACHHBIMH, MOCTENEHHOE MaJeHIE MPECTH-
*a MpoQecCHOHAILHON YTOJIOBHO-UCIIONMHUTENBHOMN IESTENbHOCTH;

6. OrtcyTcTBHE Mpoliecca UCIPABICHUS WM CIOM CYIIECTBYIO-
HIETO.

st moBbIieHUs! SPPEKTUBHOCTH UCIPABUTEIBHOTO BO3JACHCTBUS
B OTHOILIEHWH OCYXICHHBIX JOJDKHO OBITH Y4TeHO, Oasupyromieecs Ha
Hacnenun Maxkapenko A. C., MOJT0XKEHUE O COLMATH3AINH JTHIYHOCTH B
YTOJIOBHO-UCIIONHUTENBHBIX yupexaeHusx. CoBeplleHne ImpecTyIuie-
HHUS O3HayaeT Oe3ycHemrHocTh Tpoliecca conuanu3anuu. [Iporece
HCIIPABIICHUS] JTMYHOCTU U IIOCJIENYIOIUI TPOLECC PECOLMAIN3ALUMA
TpeOyeT conranbHO-TEIarormieckoro BO3AeHCTBUS Ha OCYKJCHHOT'O B
YTOJIOBHO-UCTIPABUTENBHBIX  YUPSKACHHUAX, KOTOPBIA Mpennonaraer
LieJIeHaNpaBJIEHHOE TPUMEHEHNE ITPABOBBIX HOPM.

Hakaszanue He MOMKHO MPUUYUHATH OCYKAEHHOMY COL[MAJIBHOTO,
MICUXOJIOTUYECKOT0 MM (PU3MUECKOTO BpEa, WIIM OH He JOJDKEH Ipe-
BpPaTUTBCA B MPOCTEHIINI 00beKT MaHUTYIAIui. OCHOBHOW 00sI3aH-
HOCTBIO OOILIECTBA SIBJISIETCS T'yMaHHOE OOpalleHHe C MPECTYITHUKOM,
ecii OOILECTBO KelaeT, YToObl Takoe OOpalleHHe BO3BIMENO MOJIOo-
KUTENbHBINA 3QQEKT (OTCYTCTBHE PELIUANBA).

Xouy OmpeneNuTh CIAEAYIOUIHe TMOJMOKEHUS M 3aKIIOueHus,
HMMEIOIIM e TEOPETUYECKOE U TPAKTHYECKOE 3HAUCHH €

1. Haka3zanue kak Bl (U3MYECKOTO, ICUXOIOTHUECKOTO WIIH CO-
LMATBHOTO BO3JEHCTBUS TOMKHO COAEp)KaTh MCIPABUTENBHBIE dIle-
MEHTBI, IOCKOJIbKY 0€3 3TOr0 OHO NMPEBPATUT MPECTYMHUKA B OOBEKT
Hacws. VMcnpaBuTenbHOE BO3AEHCTBUE JIOJDKHO IIOMOYb IIPECTYII-
HUKY (BepHYTbCS B OOIIECTBO), MOCTpajaBlieMy (TOIyYUTh BO3MeE-
HICHUE 32 MPUYMHEHHBIH eMy Bpea) U o0uiecTBy (IPEAOTBPATHTH pe-
UUAWB, JOCTHYb  TPUMHPEHUS  MEXIy  OPECTYMHHKOM H
MOCTPaAaBIINM, BOCCTAHOBHTh M TMOJIEPKaTh OOIIECTBEHHBIH MOPSI-
J0K). B mpomecce WComHEHHMS HaKa3aHUs IEPCOHAN YTOJIOBHO-
WCIIOTHUTENBHOIO YUPEXKIEHHUS OCYIIECTBISIET B OTHOLUIEHUH OCYXK-
JICHHBIX BO3JIEHCTBUE MOPAJIBHOTO, MPABOBOTO, TPYIOBOTO, (pu3mue-
CKOT'0 | JIp. XapakTepa, 4TO JAOHKHO CIIOCOOCTBOBATH €ro MCIpaBiie-
Huto. Ha ceromHs OTMEHEHO SPKO BBIPAXKEHHOE IOJIMTHYECKOE
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HaTpaBJicHHE HMCIPAaBUTENBLHOTO BO3ACHCTBHS B OTHOLIEHHUU OCYXK-
JEHHOT'0, HO 3TO HE 03HA4YaeT, YTO C OCYXAECHHOTO CHATa HEOOXO/H-
MOCTh ()OPMHPOBaHUSI MOPAIBHBIX TpeOOBaHMiA, JIOOBH K pOIMHE,
MEXHAIMOHAJIBHBIX OTHOIICHHH, KYJIbTYpPbl, OObEKTHBHOW OIICHKU
YEIOBEUYECKOI'0 MOBEMEHHUS M OOIIECTBEHHBLIX OOSI3aHHOCTEH, COOCT-
BEHHOH Bephl M COOTBETCTBYIOHIETO MoBeneHHsA. CyliecTBEHHYIO
poib B (OPMHUPOBAHMHM Ha3BaHHBIX CBOICTB B OCYKIEHHOM MOXKET
BBITIOJHATH PEJIMTHO3HOE 00pa3oBaHue, odiee oOpa3oBaHHe, HayKa,
KyJIbTYpa, CPEACTBA KOMMYHHKAIIUH, CHCTEMa IIEHHOCTHBIX OpHUEHTa-
U U YCTaHOBIICHHBIE TIPABUIIA )KU3HU OOIIECTBA.

[pu3HaHo, YTO B COBPEMEHHBIX YCIOBHSIX O€3 MIMPOKOrO 3KCIEpH-
MEHTa HEBO3MO)KHO MCTHHHO HaydyHOE pelIieHHe MPOoOIIeMHBIX BOIPO-
coB. [IpoBepka paziIM4HBIX PEKOMEHIANWI B YCIOBUIX KCIIEPHMEHTA,
Kak MpaBwJIo, TOrJa JODKHA TIPOBOAUTHCS, KOryia o0ocHoBaHHE dPdek-
THUBHOCTH U 1IEJIECO00Pa3HOCTH HEBO3MOKHO Ha OCHOBE CYILIECTBYIOIICH
MPAKTUKK JeATENbHOCTH YTOJIOBHO-HCIIONHUTENBHBIX yupexkaeHuid. He-
00XOIMMBIM TpeOOBaHUEM SIBIISICTCS MPOBEACHNE DKCIIEPUMEHTA B TH-
MUYHOM  YTOJIOBHO-HCIIOIHUTENFHOM  YUPEXKIEHUH ISl TTONTy4YEeHHS
OOBEKTUBHBIX 1 00OCHOBaHHBIX AAHHBIX. BMecTe ¢ 3TUM CTOHMT BOIPOC
0 1enecooOpa3sHOCTH  CO3[aHUsl  IKCIEPUMEHTAIBHBIX  YTOJIOBHO-
UCTIONHSIONMX YUPEXKACHUH, TJIe BO3MOXKHBIM CTaHET MPOBEPKa KOHK-
PETHBIX NPENIOKEHUI U PEKOMEHIALMNA Ul COBEPIIEHCTBOBAHUS BO3-
JefCTBUS UCTIPAaBUTEIILHOTO XapaKTepa B OTHOIICHUH OCYK/ICHHBIX.

[TockonbKy NesSTEIbHOCTh YrOJOBHO-HUCIIONHUTEIBHOTO YUPEXK-
JIeHUs] HOCUT IMPaBOBOM, TICHXOJIOTO-MEIarorn4ecKuii 1 SKOHOMHYE-
CKHI XapakTep, IPOBEJCHNE YKCIIEPUMEHTA BCEX TPEX BUJOB B yCIIO-
BUSX JMIIEHHS CBOOOABI BO3MOXKHO. Kakmas w3 HuX obnamaer
ONpEeTICHHON crienn(PHUKOi MPOBEAECHUS, YTO MPEAONPEACIEHO HUX
HPUPOJOH.

VYupexaeHusi, HCIONTHAIOUINE YroJOBHBIC HAaKa3aHUs B BHJE JHU-
HIeHUsA CBOOOIBI, AeaaTcs Ha 6 BuaoB [9, c. 10]:

1. YupexxaeHue uisi MOATOTOBKH OCYXAEHHOTO K OCBOOOKICHUIO;

2. YapexieHre JIMIIeHUs] cBOOO bl MEHBIIIErO PUCKA;

3. [TomyOTKpBITEIE YUpEKACHUS JTUIIEHUS CBOOOIBI;

4. 3aKpbIThIC YUPSKIICHUS JIIICHUS CBOOOIBI;

5. YupexeHusl JIUIICHUs] CBOOO bl 0COO0T0 PUCKa;

6. PeaOunuTallnoHHBIE YUPEXKISHHS [l HECOBEPILICHHOJICTHHUX;

7. CneunanbHbIe YIpEeXKACHUS IS KESHIIWH.
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VYcnoBust MpOXKUBAaHUS OCYKIEHHBIX COOTBETCTBYIOT MEXKJyHa-
POAHBIM CTaHAapTaM OOpallleHHs C OCYXAEHHBIMH, U MOTY CKa3aTh,
YTO B HEKOTOPBIX HAMpaBIEHHUIX BBHITISAUT Oojiee TyMaHHO:

1. Her orpanmyeHuii Ha TMONYy4YEHHE U OTIPABKY KOPPECIOH-
JIEHIINH;

2. Ha omgHOro ocya1eHHOr0o MMHMMaJIbHasi HOpMa >KUJIOH IUIO-
a1l COCTaBIISET 4 M;

3. BseneHo OecriaTHoe BUACOCBUAAHUE;

4. CpoboaHOe nepeBUKEHUE BHE TEPPUTOPHUH.

B yupexaeHusx i MOArOTOBKM OCYKACHHOIO K OCBOOOXKIE-
HUIO MTOMEIIAIOTCS JINIa, KOTOpBIEe MPECTABIAIOT MEHBIINN U Cpejl-
HUH PUCK, KOTOpBIEe (PaKTHUECKHI OTOBLIM ONMpPEAETIeHHBIH CPOK OT-
ObIBaHMsA HakKa3zaHHA W €CTh HMX IHCBMEHHOE CcOryacue, TJe
YKa3bIBAIOTCSI, YTO OHH TOTOBBI BBITIONHUTH BCE 00S3aTENBCTBA, KO-
TOpBIE MPEyCMOTPEHBI B TAHHOM YUPEKICHHUH.

B yupexneHusX MeHbIIEro pUcKa ONPEAENSIOTCS OCYXKJIEHHBIE
M0 X MUCHBMEHHOMY COIJIACHIO, T/Ie YKa3bIBalOTCS, YTO OHU T'OTOBBI
BBITIOJIHUTH BCE 0053aTENBCTBA, KOTOPBIE MPETyCMOTPEHBI B JaHHOM
YUPEKIEHUH, B YaCTHOCTH: JODKHBI YYUTbCcI W pabOTaTh, TaKke
MPUHUMATH Y9acTHE BO BCEX PeabUIIMTAIIMOHHBIX MEPOTIPUSTHSIX.

B MONTYOTKPBITHIX YUpEeXICHHSIX OTOBIBAIOT HAKa3aHUE JIMIIA,
OCY)KJICHHBIE 32 MEHEee TSKKUE U TSDKKHE TIPECTYIIIeHMs, 32 KOTOpbIe
CpPOK JIMIIIEHHSI CBOOOIbI He mpeBbimaer 10 Jjer; Takke KSHITUHBI U
JUIa, KOTOpbIE MePeBeIeHbl U3 IPYTUX YUPEKISCHUM.

B 3aKpBITBIX Y4pEeKACHUSIX JHMIIEHUS CBOOOABI OTOBIBAIOT HaKa-
3aHUS JIMIA, KOTOPbIE OCYKIIEHBI BIIEPBBHIC 32 yMBIIUICHHBIE, 0C000
TSKKHE TMPECTYIUIEHH, Ha Cpok cBblmie 10 JeT, Takke OCyX/I€HHbIE
Ha HeoIpeeNeHHbI CPOK, JIMIa, KOTOphIe PaHblle OTOBIBAIM HaKa-
3aHUE B BUJIC JIMILECHUSI CBOOO/BI, U JIUIA, KOTOPHIX MIEPEBETH U3 JPY-
TOT0 yUpeXACHUS.

B yupexneHusx nuiieHust cBOOOABI 0COOOr0 prcka B OCHOBHOM
OTOBIBAIOT  HaKa3aHWE KpUMHHAIbHBIE aBTOPUTETHl M  TaK
Ha3bIBa€MbI€ «BOPHI B 3aKOHEY.

XKenmuuel OTOBIBAIOT HaKa3aHWE B BHJIC JUIICHHS CBOOOIBI B
CHELHUAIIBHBIX YUPEXKACHUAX, PACCUMTAHHBIX TOJNBKO IS )KEHIIMH. B
JaHHBIX YUPEXKIESHHUSIX YCIOBUS COJIEPKAHUSA OCY)KJIEHHBIX COOTBETC-
BYIOT YCJIOBHUSM HOJTYOTKPBITBIX YUPEKICHUM.

37



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

Uro kacaercst HecoBepIIeHHONeTHUX, B [ py3un npunar «Konekc
0 MPaBOCY/AXsSI B OTHOIICHHH HECOBEPUICHHOIETHUXY, T/Ie U paccMat-
pHUBAIOTCSl BCE BOIPOCHI, KACAIOIIUECs JaHHOW KaTEropuu OCYXK/IEH-
HbIX [11].

Jnst mpaBUIIbHOW OpraHM3aIK UCIIONHEHHS HaKa3aHUs B MEcTax
JIUIICHUST CBOOOJIBI JOJKHBI OBITH COOJIIOJICHBI CIIEAYIONINE YCIIOBUS:
a) HEoOXOIMMO 3aMEHHTh YCTapeBIIKE, OrPOMHBIC, TOJO00HBIC Ha
KpEMoCTH YroJOBHO-UCIIONHUTENbHBIC YUPEXKACH! Ha HOBBIC, Oolee
KOMITaKTHBIE. B MecTax smiieHust cBOOOMIBI TOKHBI OBITH CO3JIaHBI
HOPMAaJIbHBIE YCIIOBHS JUIA JKU3HHM KakK Uil OCYXAEHHBIX, TaK M IS
o0cmyxuBaromero nepcoxana. M 4to riaBHoe, ylydlieHHe YCIOBUN
JOJDKHO MTPOMCXOJUTh Ha OCHOBE 3aKOHA, OHO JIOJDKHO PEabHO OCY-
HIECTBIIATHCS; 0) B MECTax JIMLIEHUS] CBOOOABI IOJKHA PEIIUTHCS pa-
00Ta ¢ OCY)KACHHBIMH, C YUETOM LI WX MCIPABICHHS U TOCIEAY-
foulell  peconpanu3anuy. Kakgoe mepornpuartue JOMKHO HOCHTH
JIOOpPOBONBHBIN XapakTep, T. €. He JOKHO OBITh NPUHYJIUTENbHBIM.
Hcnonnenne HakazaHusl B Takoi (opme, KOTOpast B OCHOBHOM OpH-
SHTUPYETCs Ha HCIIPaBIICHUE OCYKAESHHOTO ¥ PeCOUaIN3aIHIo, IIpe-
JycMaTpuBaeT cOOp AaHHBIX O JUYHOCTH M MX COXpaHEHHE B TaifHe;
B) JUISl COXpaHEHHUs! HEMPEPBIBHOCTH MpoIiecca UCIpaBiIeHus: He00X0-
MO OTKa3aThCsl OT TEepPeBOAa OCYXIECHHOIO M3 OJHOTO YroJOBHO-
WCTIOJIHUTEIBHOTO YUPEKACHUS B JAPYrOi, YTO TaKKe AaeT BO3MOXK-
HOCTh OJHOM M TOW e TPYyNIe CHENUaIUCTOB IS 3PHEKTUBHOTO
OCYILIECTBJICHUS CBOEW NEATEIBHOCTH; T) AJS peanu3alyl MpUHIH-
OB TPaBOr'0 TOCYAPCTBA HEOOXOAUMBIM SIBIISIETCS, YTOOBI B MeCTax
JUILIEHUsT cBOOOJBI B3aMMOOTHOIICHUS! JTMYHOCTH HAXOAWIHUCH TOJ
HAJA30pOM M KOHTPOJIEM aBTOPUTETHON MHCTAHIIUH.

2. Ucnonnenne HakazaHHsl O3HA4aeT HE TOJNBKO JIMIIECHHE CBO-
00/1bI U TIOMEUICHUS! OCYKIIEHHOTO B TIOPbMY HJIM B JpYrHe MecTa
JUILIEHUsT CBOOOMBI, TaKKe 3TO MOXET BhIpaXkaThCid B HaJ30pe, Ha-
OJIO/IEHUH 32 OCYXKICHHBIM, €r0 KOHCYJIbTHPOBAaHWU U OOpaIeHnH ¢
HUM. JloJKHBI OBITH pacCMOTPEHBI OCOOEHHOCTH 3aMEHBI JIMIICHUS
CBOOO/IBI aJbTEPHATUBHBIM HaKa3aHUEM, OT HEro 3aBUCHT BOIPOC
3¢ ()EKTUBHOCTH UCIIOTHEHUS HAKa3aHUS.

BosaelictBue Ha OCYXIIEHHOTO HEMOCPEICTBEHHO B OOLIMHE, B
OT/INYME OT BO3JCHCTBHMS B MeCTaxX JIMIINEHHS CBOOOMBI, oOmamaer
CIICYIOIIMMH [TPEUMYIIECTBAMH:

38



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1(1),2017

-B YCIOBUSIX COXpaHEHUS CBOOOIBI MCIPABUTEIBHOE BO3-
JIeCTBHE CBSI3aHO C MEHBIIMMHU PacXoAaMH. 3/1eCh UMEIOTCS B BUIY
HE TOJIBKO MaTepuajbHBIE PAacXo/bl, a TAKXKe TOT COLMAJIbHBIN, MICH-
XOJIOTHYECKUI U MOPAIbHBIN Bpel, KOTOPBIHA Oy/eT MPUYNHEH OCYXK-
JIEHHOMY JIMILIEHUEM CBOOO/IBI;

- IpH COXPAHEHWW CBOOOJBI HMCIPABUTEIHHOE BO3JCHCTBUE HE
o0NaaeT pecouuaIn3upOBaHHbIM, T. €. YCHIMBAIOIMM KPUMHUHAIb-
HO€ IOBE/IeHNE BIIMSIHNEM Ha Yel0BeKa;

- C COXpaHEHHEeM CBOOOBI HCIPAaBUTEIHLHOE BO3ACHCTBHE HE CO-
3[1a€T ONaCHOCTh OOIECTBY;

- B YCJIOBHUSIX COXpaHEeHHUs! cBOOOJBI OOIIECTBY AAETCS BO3MOXK-
HOCTh aKTHBHO IPHMHATH y4acTHE B MPOILECCE PECOLHATU3AIIHN OCY-
JEHHOT'0, ICKOPEHEHUH NPHYNH, BBI3bIBAIOIINX MPECTYILICHHUE.

3. bonbuioe BausiHUE Ha Y3PPEKTUBHOCTD MCIIOTHEHUS HAKa3aHUS
OKa3bIBaeT OOIIECTBO, B YaCTHOCTH ke 00IIecCTBeHHOe MHeHHe. Hu-
4ero He MpeACTaBIsIeT MPOBEACHHU PadOThl B BHI€ UCTIPABUTEIBHBIX
BO3JICHCTBUN, €CJIM TIOCJIE OCBOOOXKICHMSI W3 IICHUTEHIIMAPHOIO
YUPEXKIEHUS OCYKICHHBIH OKa)XeTCS BO «Bpaxa1e0HO0» HACTPOSHHOH,
HeXeJaTeIbHOW MO OTHOLIEHHIO K HEMY cpelle, YTO TOJKHET €ro K
COBEpILIEHUIO HOBOTO MPECTYIICHNUS.

BbiBoabI. YTOMOBHOE U YTOJIOBHO-MCIIOIHUTENBHOE 3aKOHOIATEb-
cTBO ['py3un pasBuBaercs Mo HaIpaBIEHWIO T'YMaHHOCTH. 3aKOHOJa-
TENBCTBO COOTBETCTBYET MEXIyHapOIHbIM cTaHaaptam. HoBble ycio-
BUS W TpaBWia BHEAPSIOTCS [UIsl TOTO, 4YTOOBI COOTBETCTBOBATH
MEXITyHapOIHBIM CTaHAapTaM, HO HUKTO HE M3ydaeT BOIPOC, OyAyT Jn
9T npaBuia 3QPEKTUBHO JEHCTBOBATH HA HAIIMOHAIBHON TEPPHTOPHHL.

Pabora m1s yKperieHus OJIOKUTENBHBIX Pe3YJIbTaTOB, BBI3BAHHBIX
BO3JIEHCTBHEM HCIPABUTEIBHOIO XapakKTepa, JOIKHA OCYIIECTBIATHCS
KOJUIEKTMBHO M HENpPEphIBHO OpraHaMHM MECTHOT'O CaMOYIpPaBJIEHUS,
OOLIECTBEHHBIMU OpTaHU3AIHMSIMH, UCTIPABUTEIBHBIMU YUPEKICHUSIMH.
Ocobenno Oonblioe 3HaUeHHE Tpuaaercs obmecTBy. Kaxkmoe nprme-
HEeHHE HaKa3aHHs JOJDKHO CIIOCOOCTBOBATH MCKOPEHEHHIO M3 CO3HAHUS
JIFO/Iel YyBCTBA TPEBOTH, OXKUAAHUS CTpaxa M0 OTHOIIEHHIO K HUM U UX
OJIM3KKM, YKU3HU, 3/I0POBbS, TYIIIEBHOIO MHPa U COOCTBEHHOCTH.
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IMaprenanse O. A.

PE®OPMYBAHHS TA PO3BUTOK KPUMIHAJIbHO-
BUKOHABYOI CUCTEMMU I'PY3Ii

Buxonanns noxkapauns y euenndi no3dasnents 601i 3a3Hano yHOAMEHMATbHUX
3MIH, CHPAMOBAHUX HA NOKPAUEHHs pOOOmMU Ma (DYHKYIOHYBAHHS KPUMIHAIbHO-
BUKOHABYUX YCIMAHO8 MA YMPUMAHHs Y6 'sa3nenux. He mooicna ckazamu, wo Kpumi-
HabHO-6UKOHAgYA cucmema I pysii He 8I0N0BINAE BUMO2AM MINCHAPOOHUX CIMAHOA-
pmis, HABNAKU, 60HA MAKCUMATLHO HAOAUICEHA 00 HUX, MUM nave, wo HoOHa Oep-
JHCa8a 6 ceimi He Modce MEepoumu npo NOHY 6IONOGIOHICMb yicli cucmemu 00
MIICHAPOOHUX CMAHOAPMIE NOBOOICEHHS 3 8 SI3HAMUL.

AxmyanvHuMu € RUMAHHS TAMEHMHO20 HACUISAL 8 MICYAX NO30AGIEHHS 80l, 3a-
be3neyents PUOUUHUM 3AXUCTHOM 3ACYONCEHUX, IX coyianbHoi peabinimayii nicis
36LIbHEHHS 3 Micyb no36asnenuss 6oni i m. in. Okpim moeo, ichyiomv cneyugiuni ¢a-
Kmopu, SKi 0aroms niocmaeu 68axcamu, wo 0151 NosHoI ma epexmusrnoi peanizayii
KPUMIHAIbHO-8UKOHABY020 3aKOHOOascmea 6 I'py3ii ma 00csieHeHHs noCmasnieHux
3a0ay ma yineu HeoOXiOHO Opamu 00 yeazu MIdCHAPOOHT CIAHOAPMU 3 YPAXY8AHHAM
HAaYloOHAnbHOT ma micyegoi cneyu)ixu dcumms, a maxKodiC NPaKmMuKu GUKOHAHHS
NOKApaHb, WO CKAANACS iICMOPUYHO.

Knrouosi cnosa: 3acyoorceni, KpUMIHATbHO-6UKOHABYA CUCMeMa, MICYs No36a6-
JI€HHL 0L, MIJCHAPOOHI CIMAHOAPMU.

Phartenadze O. A.

REFORM AND DEVELOPMENT OF THE CRIMINAL-
EXECUTIVE SYSTEM OF GEORGIA

Execution of sentence of imprisonment underwent fundamental changes aimed
at improving the work and functioning of penitentiary institutions and maintenance
of the inmates. One cannot argue that the penitentiary system of Georgia does not
correspond to the international standards. On the contrary, it reveals all the signs of
compliance to the accepted norms of the system. However, there is no country on the
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globe that can claim full compliance of the treatment of inmates with the
internationally adopted standards.

Issues of latent violence in the penitentiary system, provision of legal protection for
convicts, their social rehabilitation after release from the detention places, etc. are also
urgent. Moreover, there are specific factors that give grounds to assume that for the full
and effective implementation of the laws and regulations regarding the penitentiary
system in Georgia, and achievement of the goals and objectives. We presume it is
necessary not only to take into account international standards, but also to bear in mind
the national and local specifics of life, as well as the historical practices of detention and
imprisonment while adopting and introducing the international standards.

Key words: convicts, penitentiary system, places of deprivation of liberty,
international standards.

VIIK 343.8
Bannxypka O. M.,
JIOKTOp IOpPUIMYHMX HayK, npodecop, akaaemik HarioHanbHOT akaieMii mpa-
BOBUX HayK YKpaiHH, 3aCIIyKEHUH I0pUCT YKpaiHy,
npesusieHT KpuminonoriuHoi acomianii Ykpainu;
JIntBuuoB O. M.,
JIOKTOp IOpUAMYHUX HayK, rmpodecop,
3aCITy)KCHUH NpaIiBHUK OCBITH Y KpaiHH,
XapKiBChKUI HalliOHAJILHUH YHIBEPCUTET BHYTPILIHIX CIIPaB, M. XapKiB

I3HOBY ITPO HAIIPAAMU PE®OPMYBAHHA
NEHITEHIIAPHOI CUCTEMHU

Y cmammi 30iticneno ananiz npogionux Hanpsamie pegopmyeants CyHacHoi neHime-
HyiapHoi cucmemu Yxpainu. Biocmorwembcs dymka, wo cio i0MOGUMUCDH 610 PO3YMIHHS
3ACYONHCEH020 K AMOPPHO20 00 €EKMA KPUMIHATBHO-3AN00INCHOT OBUTbHOCI, WO AuLie
cnputivae inghopmayitinul ma iHwuil pecoyianizayivnui enaug. Koncmamyemucs 3ano-
YAMKYBaHHS. MeHOeHyli deminimapu3zayii nenimenyiapHo2o eidomcmea ma HOCHYNoGoi
nepedaui sagcenie cmpameiuno2o ynpaesninks 0o Minicmepcmesa rocmuyii' Yipainu.

Knruosi cnosa: nenimenyiapna cucmema, 3acyoxcenuti, oeminimapu3ayis, Ha-
npsim, pehopmysanHsi.

IMocTranoBka mpodJjemu. PedopmyBaHHs TMeHITEHIIapHOI cuc-
TeMH YKpaiHW Ha Cy4acHOMY eTalli 3yMOBIIOEThCSI HU3KOIO (DaKTOPiB,
K1 HaOyBalOTh XapaKTepy IHIMKATOPIB PyXy Y clpaBi MojepHi3alii
cHCTeMH, i1 ajanTaiii 10 ICHYIOUMX TPEHIIIB COLIAJIbHOTO PO3BUTKY,
O4iKyBaHb, TPAJMIH Ta COLiaNbHUX iHHOBALil. IX CTPYKTypyBaHHS
JI03BOJIsIE C(HOPMYJTIOBATH KITFOUOBI 3aBJIaHHS, BUKOHAHHS SKUX Ma€
3a0e3MeYnTH peaizallilo 3araibHoi cTpaterii pegopMmyBaHHs, a Ta-
KOX HamlpsMU JISUTBHOCTI 100 iX BHKOHAHHS, KOTPI BHU3HAYAIOTh
3arajibHy CHCTEMY KOOpJHMHAT MeXaHi3My peati3aiii KpUMiHaIbHO-
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BHUKOHABYOI MOMITHKH. [Ipr 1pbOMy 3aBAaHHS BHCTYNAIOTh OPI€HTH-
pamMu JisUTBHOCTI 1070 pedOopMyBaHHS, a HAMPsSMHU — IIe COIliaJibHi
TpaekTopii TpaHCPOPMALIHHOrO pyXy IHCTHUTYTY BHKOHAHHS IIOKa-
paHb, 10 3a0e3MeuyroTh AOCSATHEHHs 0a)XaHOTO pe3ysbTaTy B Haii-
OUIBII CHHXPOHI30BaHUX 13 AIHCHICTIO Mexax, popMax i cepax Bil-
TBOpPEHHS TEHITEeHIIapPHUX Ta CYMDKHHUX 3 HUIMH MIPAKTHUK.

Meto10 cTaTTi € BHOKpEMJIEHHS HampsMiB pepopMyBaHHS
MeHITeHII1IapHOT CUCTEMHU.

Buknax ocHoBHoro marepiamy. BpaxoByrouum iHCTHUTYLiHHI
0COOJIMBOCTI TIEHITEHIIIAPHOT CHCTEMHU, BBAKAEMO 3a MOMKJIMBE BHIi-
JIUTH TaKi MPOBiHI HampsiMH 11 peopMyBaHHS:

1. Komusepeenyis kpuminaivbHO-8uKOHABYOI ma coyiaivbHoi noii-
muk. Y KOHTEKCTi pedpopMyBaHHS TEHITEHIIAPHOI CUCTEMH KOHBEp-
TeHI[isl BU3HAYAE BEKTOpP OpraHi3amiiHO-yIpaBIiHCHKUX, MPABOBUX i
KyJBTYPHO-TICHXOJIOTTYHUX 3MiH, CIPSMOBAHUX Ha 3POLICHHS eleMe-
HTIB IHCTUTYTy BUKOHAHHS MOKapaHb (PeXUMY, 3aC00IB pecoiriaiza-
1ii, MoOyTOBMX yMOB BifiOyBaHHsI MOKapaHHs TOIIO) 3 MO3AIEeHITEH-
HiapHUMH COIIaJIbHUMH 1HCTHTYTaMH — €KOHOMIYHHMH, OCBITHIMH,
KyJbTYpHUMH Ta iH. Ha mpakTumi 1e 103BOJHTH 3MEHIIUTH PO3PUB
MDXK MO3UTUBHUMH YMOBAaMH JKUTTEISUIBHOCTI 3aCyJIKEHOTO JI0 TI0-
YaTKy BiIOyBaHHS MOKapaHHSA 1 MiJ Yac OCTAaHHBOTO, & TAKOX cop-
MYBaTH HOBI KOHCTPYKTHBHI 3B’SI3KH i3 COLIiaIbHUM CEpPEIOBUIIEM,
gkl He Oynu cdopMoBaHi panime ado Oynu nepopMoBaHi BHACIIIOK
HU3kW npuunH. CiJl BiIMOBUTHUCH BiJI PO3YMIHHS 3aCyJKEHOTO SIK
amop¢Horo, Takoro, mo cupuitmMae iHpopMaliiiHui Ta iHIIKUK peco-
iaxi3aIiitHuii BIUTMB 00’ €KTa KPUMIHAILHO-3aMI001KHOT NisIIbHOCTI.

2. Heminimapuszayis nenimenyiapnoi cucmemuy. lleit HampsiMok
pedopMyBaHHS, KpPiM THILIOTO, Y3TOIXKYEThCS CBPOIECHCHKUMHU TIOPEM-
HUMHU (B SI3HUYHMMHM) TIpaBUjIaMu, e 3a(iKCOBaHO, IIO 3a MEHITEeHIIi-
apHi yCTaHOBU TOBHMHHI BiANIOBIiaTH OpPraHd Jep)KaBHOI BIalH, HE
MiANOPSIIKOBaH| BIICBKOBOMY BiIOMCTBY, TOJIlii a00 KapHOMY pPO3-
myKy. MaeMo KOHCTaTyBaTH 3allo4aTKyBaHHS TEHJCHII] JeMiTiTapu-
3allii MEeHITEHI[IapHOr0 BIJIOMCTBA Ta IOCTYIOBOI Teperaadi BaKelliB
cTpaTerivHoro ymnpaemiHHs 10 Min’tocty. IlinrpyHTaMm i Takoro pi-
HIEHHS € Te, IO MOJIITUKA JepKaBH y cepi BUKOHAHHS TIOKapaHb MO-
BUHHA 3/IIICHIOBATHCh B OJJHOMY KOHTEKCTI 3 IPAaBOBOIO MOJITHUKOIO Ta
3a0e3leueHHsIM JIOTPUMaHHs MpaB JioAWHW. Tomy opraHizauiiiHo-
MPaBOBE MOETHAHHS 3MICTOBHMX KOMITOHEHTIB YIIPaBIIiHHS MIEHITEHIIi-
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apHoto cucremoro JIITC Ykpainu ta Min’rocty YKpaiHu BimoBina-
TUME Kypcy pedopMyBaHHS KpUMIHAILHO-BUKOHABUOI MONITHKH Ha
ryMaHi3allio, Jibepasizallifo CTpyKTYpHO-()YHKIIIOHAIBHOTO s/pa.

3. Hoodanvuwa inmeepayis newimenyiaphoi cucmemu 3 iHCIMumy-
MaMy 2poMaOCyKUX 36 ’a3kie¢ ma koumponio. [lpu 1boMy IpenaMeTHy
CHIPSIMOBAHICTh TPOMAJICHKOTO Ta JIEP:KaBHOTO KOHTPOIIO 32 AisUIbHI-
CTIO TICHITCHIIIAPHOI CUCTEMH MOXKHA 00’ €JIHATH 32 HACTYITHUMU BiJI-
HOCHO CAMOCTIfHHMH TPYyMaMH:

—y cepi 3abe3meueHHs paB, CBOOOJ 1 3aKOHHUX IHTEPECIB 3a-
CYKEHHX;

— y cdepi 3a0e3neueHHs TPOMaJICBKOT0 MOPSIKY;

—y cepi 3a0e3neueHHs 3aKOHHOCTI B JiSUTLHOCTI MEHITEHITIapHOT
CHCTEMH;

—y cdepi ComiaTbHO-eKOHOMIYHOrO 3a0€3MeueHHS 3aCy/PKEHUX Ta
X coLiabHOI aganTarii miciIs 3BIALHEHHS 3 MiCI[b 1T030aBJIEHHS BOITI;

—y cepi KyIbTypHO-IIyXOBHOT'O PO3BUTKY (peanizalii KylIbTyp-
HO-OCBITHIX TIpaB i cBOOOM) 3aCy/I’KEHHX;

—y cdepi 3a0e3MeUeHHs TIACHOCTI, BIIKPUTOCTI Yy MisUTBHOCTI
MEHITeHIIIaPHOT CHCTEMU;

— y cdepi BUIIPABIICHHS 1 pecolianizallii 3acypKeHuX.

4. Po3gumox cucmemu opeanie ma yYCmManos, uo GUKOHYIOMbs Ho-
KapauHs, He nog’azami 3 nozoaenennam eoni. lleit Hanpsm pedopmy-
BaHHS TEHITCHIIAPHOI CHCTEMHU BIJIIOBIIATUME TEHJCHINSM 3MiH Y
KpUMIiHAJIBHO-TIPABOBIN Ta MEHAIbHIM MOMITHKAX MOAO MEePeopieHTy-
BaHHS CyJIB Ha MPIOPUTET NMPU3HAYCHHS NOKapaHb, AIbTEPHATUBHIX
no30aBieHHIo0 Boui. JloCATHEHHS 3a3HAYE€HOI METH B AISUTBHOCTI Cy/IiB
MPUPOJIHO BUMATrae MOMEPEIHOr0 IHCTUTYIIHOTO 3aCBOEHHS HOBIT-
HiX eJeMEHTIB B OpraHizallii BUKOHAHHS BKAa3aHUX BHIIB MOKapaHb,
iHaKIIe, SIKIIO Cy/I0Ba MPAKTHKa CYTTEBO BUIIEPEIHKATUME MOXKIUBO-
CTi TIEHITeHLIapHOI CHCTEMH, MaTUMYTh MICIl€ iCTOTHI KPUMIHOT€HH1
HACIIJIKU Y BUIJISIII 3HMDKEHHS €(DEKTUBHOCTI BIJIIOBIIHUX BUJIIB I10-
KapaHb, HEJOCATHEHHS X I[UJICH, MOMUPEHHS BUIAJKIB YXUJICHb BiJl
ix BimOyBaHHS Ta BUKOHAHHS CYyIOBHX pillleHb Tomo. PedopMyBaHHS
MEHITCHIIaPHOI CUCTEeMH caMe 3a IIMM HamlpsMOM CIIiJi BU3HATH Ofl-
HUM 3 NIPIOPUTETHHX.

5. 3abe3neuenns 3acyodxceHum mpy0oeoi 3auUHAMOCmi ma pigHo2o
docmyny 00 3a2aibHOI cepednboi, npogecitino-mexHiunoi, suwoi ma
nicaaouniomuoi oceimu. 3a3HadyeHi mapaMeTpy B oprasizamii BigOy-
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BaHHS MOKapaHHs € 0a30BUMH KOMITOHEHTaMH pecoliaiizamii ocoon-
crocti. He nmotpebye 101aTKOBOro OOTPYyHTYBAHHS Te3a MPO TE, IO
OCHOBOIO OCTaHHBOI € TIpalls Ta ocBita. L[ kimacuuHa qymMKa neHITEeH-
iapHOi HaYKH, MIO CKJIajacs KiibKa CTONITh TOMY, HE BTpa4a€e CBOET
AKTyaJIbHOCTI ¥ apryMEHTOBAHOCTI 1 ChOTO/IHI.

6. Yoockonanenns memooux inougioyanpHoi pobomu i3 3acyodnce-
HUMU 3 Memoio ix pecoyianizayii. PeiHTerpailis 3acyp»KeHUX JI0 collia-
JILHOTO CepeioBHIla (30KpeMa, Horo HOpMaTHUBHOI MOJIENi) B TpoILeci
BiIOYBaHHS TIOKapaHHs Mepe0oavae noAabily HAyKOBO OOIPYHTOBaHY
MOJICpHI3aIlil0 KOMIUIEKCY 3aXOJiB IOAO0 MOPAIBHOTO, MPAaBOBOTO M
ECTETHYHOIO HABUAHHs, TPYAOBOI ¥ (hi3WYHOI mepanii Ta CaHITapHO-
TITIEHIYHOTO 671aeonoayyys 3acy/PKEHHX. Y pa3i KOHIICNTYaJlbHOTO
OHOBJICHHS ICHYIOUMX ITIIXOJIIB 3a BKa3aHUMH HAaIpSIMaMH, BOHH Ma-
I0Th 3aKpIMUTHCS Yy MPaKTHUII PO3POOKH Ta peanmizalii mporpam auge-
PEHIIIOBaHOTO BUXOBHOTO (pecolliai3aliifHoro) BIUIMBY Ha 3acyiKe-
Hux. OCTaHHI TOBHHHI peami3yBaTHCS Ha OCHOBI NPHHIIMIIIB
Melarorikk CHiBpOOITHULITBA Ta CHOPHUITH (POPMYBAHHIO B3a€MOBITHO-
CHH TIapTHEPCTBA MK MEPCOHAJIOM 1 3aCYKEHHUMHU IS JAOCATHEHHS
METH BHITPABICHHA W pecoliaiizalii, JOTpUMaHHs X Mpas, peamizarii
cB0O0OOJI 1 3aKOHHUX 1HTEPECIB y Mepiof] BiAOyBaHHS MOKAPAHHSI.

7. Yoockonanenus npagogoi b6azu ma opeanizayiliHo-ynpaenin-
CbKOI 0CHOBU 3a0e3nedents Oe3NeKu 3aCy0HCeHUx nio uac ei00yeanHs
nokapaus. lleli HanpsM € OCHOBOIO YCIIIIHOT ajamnTallii 3acyKeHUX
10 crenupiYHIX YMOB BiJIOyBaHHS MMOKapaHHS U 3aKjaja€e MOTSHITIaN
710 3MiHH CBITOIJISIIHUX YCTAHOBOK 1 CHPHHHSTTSI MO3UTHBHOIO JIOCBi-
Iy pecomianizalii BHACIIIOK 3HATTS (IOCIA0IEHHS) MCHUXOJIOTTYHOL
HaMpy)XEHOCTI 4epe3 HEeOoOXiTHICTh YTpUMaHHS OOOPOHHOI MO3HIIil,
MOCTIHHOTO MepedyBaHHs Y CTaHi cTpaxy 3a Qi3uyHy, CUXIYHY i cTa-
TEBY HEIOTOPKAHICTb.

8. Peghopmysanns xadpoeoi nonimuku opeauie ma ycmauos 6u-
KOHAHHS NOKAPAHb, 10 Tepeadadae: a) MOJEPHI3aIl0 CHCTEMH ITijI-
TOTOBKMA KaJpiB Uil OpPraHiB Ta YCTaHOB BHKOHAHHSA IIOKapaHb;
0) siKicHy TpaHc]opMallifo CUCTEMHU COLIABHOIO 3aXHCTY MEpCOHATY
OpraHiB Ta yCTaHOB BHKOHAHHS MOKapaHb. Lle Takox cimij 4iTKo yc-
BIJOMUTH 1 HE CHOAIBAaTUCS, IO peopMyBaHHS MOKE KOLITYBaTH
nemero. e — cpaBa komToBHA, OJHAK JUBIACH/H, K CYCIIIIBCTBO
OTPHUMAE BiJ] [IbOT'O, € HE3PIBHAHHO OUIBII 3HAUUMHUMH.
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9. Hapowysauns obcseie ginancysanus peghopmu newimenyiap-
HOI' cucmemu 00 medic, HeoOXiOHUX OJisl BUKOHAHHS NOCMABIEHUX 3d-
60anw. lle 6a30BUi Ta HACKPI3HMH HampsiM pedopMyBaHHS, SKUH €
(yHIaMEHTOM Ta € JIOT1YHOI0 OCHOBOIO BCIX MOMEPEnHiX BTUICHB Y
XKUTTS; 1e (PiHAHCOYTBOPIOIOYA CHCTEMa KPHUMiHaJIbHO-BUKOHABYOI
MOJITHKH, SKa CHOTOIHI MOTpedye KiIbKapa3oBOro 301bIICHHS PO3-
MIpiB BJIMBaHb JJIsl TOTO, 1100 BiMYTH TOHYC MOJCPHi3allii Ta BiIT-
BOPUTH KUTTENANHUN IMITYJIbC SIKICHUX TEPETBOPEHB, IO MPOMOHY-
IOTBCAL.

10. IToooranns noaimuyHux nepeuKoo Ha uLisxy 00 MoOepHizayii
nenimenyiapHoi cucmemu — OCTAaHHIN y TepemiKy, OJHAK He OCTaHHIN
3a 3HAUYEHHsIM HampsMm pedopmyBanHs. Ha mpeBenukuii »xaib, 10BO-
JMTHCS. KOHCTATyBaTH (pakTu KoMeplliamizamii 3HaYHOT YaCTHHHU MOJTi-
TUYHOI CHUCTEMH, HAHOLIBII BIUIMBOBI TpaBIli SKOI, MpEACTaBJICHI Y
BUIIMX, NEHTPAJIBHUX OpraHax Jiep>KaBHOI BIIaJi, 1 BHOCATH B iX [i-
SUTLHICTh BIAMOBIAHMIA BIATIHOK MparMaTHYHOrO eKoHoMi3my. Iloen-
HYIOUHMCh 3 TCHJICHIIISIMH KPUMIHAII3My, BiH CTBOPIOE CYTTEBY Iepe-
KOy JUISs BTUICHHS Yy JKUTTA BCi€l KOHIICMIi MEeHITeHIIapHOi
pedopmu. BBaxkaeTscst 3a IOLLTbHE MOPYUIMTH MUTAaHHS MPO HEOO-
X1JIHICTh TIOEJIHAHHS Ha KOMIUIEKCHIA OCHOBI HAYKOBOTO PO3pOOJICH-
HSl TCOPETUYHHX 1 MPHUKIAJHUAX MPOoOJIeM KpPHMiHAIbHO-BUKOHABYOI
MOJITHKU Ta MOJMITUYHOT KPUMIHONOTI K HampsAMY JOKTPUHAIBHUX
JOCITiKeHb 1 Oe3mocepeHboi aHTUKPUMIHAIBHOI MPAKTUKU. 3ikic-
HEHHs HAayKOBHX PO3BiJIOK Yy IIbOMY HampsiMi 1 peanizailis Hampairo-
BaHb y NOJITUYHIN cepi 3a0e3nedaTh MIaHOMIPHE MOIOJaHHS 1ICHY-
I04nX ONOKIB Ta CIOPUATUMYTh aKTHBi3amii 1HCTHUTYHIHHOTO
MexaHi3My pedopMyBaHHS MEHITEHIIAPHOT CUCTEMH.

BucnoBku. BuzineHo Taki HampsiMu peopMyBaHHS TIEHITeE-
HI[IapHOI CHCTEMH: KOHBEPIeHIlis KpUMiHAIbHO-BUKOHABYOI Ta COIIi-
QIBbHOI TIONITHKH; JEeMiliTapu3allisl MeHITeHIiapHoi CUCTEMH; 1HTer-
pallist IeHITeHI[iapHOi CUCTEMH 3 IHCTUTYTaMH TPOMaJICBKHUX 3B’SI3KiB
Ta KOHTPOJIO; PO3BUTOK CHCTEMH OPTaHiB Ta yCTaHOB, IIO0 BUKOHY-
I0Th MOKapaHHs, He MMOB’sA3aHi 3 MM030aBJICHHSAM BOJi; 3a0e3leYeHHS
3aCy/PKEHUM TPYJIOBOT 3aHHSATOCTI Ta PIBHOTO JOCTYIY /IO 3arajibHOi
cepenHboi, MpodeciiHO-TeXHIYHOI, BUIIOI Ta MIiCISAUIIIOMHOI OCBi-
TH; YAOCKOHAJEHHSI METOAMK IHAMBIAYyanbHOI pOOOTH i3 3aCyKEHH-
MU 3 METOI iX pe coliaji3allii; y/JIOCKOHAJICHHS MPaBoBOi 0a3u Ta
OpraHi3alliifHO-yIpaBliHCbKOI OCHOBU 3a0e3NedeHHs] Oe3leKkn 3acy-
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JDKEHHX i1l 4ac BiIOyBaHHS MOKapaHb; peopMyBaHHS KaJIpOBOi MO-
JITUKU OpPraHiB Ta YCTAaHOB BHUKOHAHHS ITOKapaHHS; HAPOI[yBaHHS
o0csriB QinaHcyBaHHS peOpMHU MEHITEHIIapHOI CHCTEMH JI0 MEXK,
HEOOXIMHHUX JUISI BUKOHAHHS ITOCTABJIEHUX 3aBJaHb; IO0JAHHS ITOIi-
TUYHUX TEPENIKOJ Ha NLIAXY JO MOJCpHI3allii MeHITeHIiapHOT CHC-
TEMH.

Banaypka O. M., JIuteunos O. M.

" CHOBA O HAIIPABJIEHUSIX PE@OPMUPOBAHUSL
HNEHUTEHIIMAPHOU CUCTEMBI

B cmamve ocywecmenen anaiuz 8e0ywux HANPAsieHuil pehopmMuposanus
COBPEMEHHOU NEHUMEHYUAPHOU cucmemvl Yipaurvl. Omcmausaemcst MHeHue, 4mo
credyem OmKa3ambCs On NOHUMAHUSL OCYHCOCHHO20 KAK aMOPhHO20 0bbekma yeo-
JIOBHO-NPEOYNPeOUmenbHol  0esimeIbHOCY, AUlb 8OCHPUHUMAIOWe20 UuHpopma-
YUOHHOE U Opyeoe pecoyuanu3ayuorHoe gozoeiicmeue. Koncmamupyemces menoen-
Yus OeMUIUMAapU3ayuUu NeHUMEHYUAPHO20 8e00MCMEA U NOCMENEHHOU nepeoadu
Pbluazos cmpame2uieckozo ynpagnenust 6 Munucmepcemeo wocmuyuu Ykpaunol.

Knrouesvie cnoea: neHumeHyuapHas, cucmemd, OCYHCOEHHbIl, OeMUIUMAapu-
3ayus, HAnpaeieHue, pehopmMuposanue.

Bandurka O. M., Lytvynov O. M.
AND AGAIN ABOUT DIRECTIONS OF REFORMING
THE PENITENTIARY SYSTEM

The article analyzes leading directions of reforming the modern penitentiary
system of Ukraine. It is rejected that the convict should be considered as an
amorphous object of criminal activity, which only perceives information and other
resocialization influence. The beginning of the trend of demilitarization of the
penitentiary department and the gradual transfer of strategic management to the
Ministry of Justice of Ukraine is stated.

Key words: penitentiary system, convict, demilitarization, direction,
reformation.
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II. KPUMIHAJIBHO-ITPABOBI
TA KPUMIHOJIOI'TYHI ITPOBJIEMH

VIIK 343.2

Boponyaskuna E. C.,

Hay4HBIH COTPY/IHUK,

HarmoHnanpHbIN EHTP 3aKOHOAATENbCTBA U IPABOBBIX HCCIIEJOBAHUIM
Pecrryonuku Benapych, . MuHck

YYET JIHMHOCTHU U NIOBEJAEHUSA OCYKIEHHOI'O
B CJIYYAE OCBOBOXJIEHUS OT HAKA3AHUSA
MO 3ABOJIEBAHUIO: TEOPETUYECKHE
N MPUKJIAJHBIE ACHHEKTBI

B cmamuve AHAIUUPYIOMCSL HEKoOmopble meopemuko—npumaanble B80NPOCHL
0CB000IHCOCHUSI OM HAKA3AHUS JAUY 8 ciayuae msoicenoco 3ab01e6anusl. Am;eHmupy—
emcs 6HUMAHUEe HA meopemudecKomM OCMblICIeHUU CYUWHOCHHOU CHIOPOHbL MAKUX
Kpumepuees 0C8000ICOCHUSL OM HAKA3AHUS MANCEN000NbHOCO auya, Kaxk Ju4Hocmbs
0CYACOEHHO20 U e20 nogedeHue. ABmop npeonazaem HaANPABLEHUs COBEPUICHCNBOBA-
HUsl CYOeOHOU NPAKMUKU HO PACCMAMPUBAEMOMY 80NPOCY.

Kntouegvie cnosa: oceobodicoene om HAKa3aHus, madlceno00abHble 0CYHCOeH-
Hble, TUYHOCMDb, noseoenue.

ocranoBka mpodJembl. [Ipobiema ocBOOOXKIECHHS OT Hakasza-
HUS 110 3200JICBaHUIO SIBIISIETCSl OMHOW M3 aKTYaJbHBIX ISl 3aKOHO/Ia-
teneit crpadn CHI'. YuuTbiBas, 4TO YroJIOBHBIE 3aKOHBI I'OCYJAapCTB
MOCTCOBETCKOTO  MPOCTPAHCTBA MPEIYCMaTPUBAIOT BO3MOXKHOCTD
OCBOOOXKJICHUS OT HaKa3aHHS TsDKEIOOONBHBIX JHIL (CT. 92 YToJIoBHO-
ro xonekca (nanee — YK) Pecniyonuku Benapycs, cr. 81 YromoBHOro
konekca (nanee — YK) Poccuiickoit @eneparun, ct. 84 YK Ykpauns! u
T. I.), OOLIeH 171 BceX 3aKoHopaTenel 3amadeil siBisiercst ¢ ¢eKTuB-
HOE PEIICHHEHECKOJIbKIX BOIPOCOB: Ha/UIeKallas OXpaHa 30POBbsI
OCYXJICHHBIX, IIPOABJIICHUEC K HUM COCTpadaHUA U MWIOCCpAUA U, BME-
CTe C TeM, CJeA0BaHUE TPEOOBAHUSIM Pa3yMHOCTH T'yMaHHU3alUH Yro-
JIOBHOTO 3aKOHO/ATENbCTBA, YTO TMOAPa3yMEBaeT HEAOMYCTUMOCTh
MpeHeOpeKEHHS MHTEpecaMu 0E30ITaCHOCTHU OOIIECTBA M UHBIX JIUI,

Leabio cTaTbu SIBISETCS ONpeACIeHNe ydeTa JIUYHOCTU U TO0-

BE/ICHUS OCYXKIEHHOT'O B Cilydyae OCBOOOXIEHHsI OT HaKa3aHUS MO
3a00JIeBaHUIO.

HN3no:xenue ocHoBHOro marepuana. CormacHo 4. 2 ct. 92 Vro-
JoBHOTro Kojuekca PecnyOnuku Benapyces nuio, 3aboneBuiee mocie
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BBIHCCCHHA IMPUTOBOPA MHBIM TAXKEIIbIM 3a6OHCBaHI/ICM, mpeusATCTBY-
IOIUM OTOBIBAHHMIO HAKa3aHUsS, MOXKET OBITh CYJIOM OCBOOOXJICHO OT
OTOBIBAaHMS HaKa3aHUS WIM OTO HaKa3aHWE MOXKET ObITh 3aMEHEHO
6onee MAT'KHUM. HpI/I OTOM YYUTBIBAIOTCA TAKECTh COBCPIICHHOI'O
NPECTYIUICHHSI, JINYHOCTh OCYXKICHHOr0, Xapakrep 3a00JieBaHUs U
Jpyrue 00CTOATENbCTRA.

OO0o3HavyeHHas! B JaHHOW HOpME HEOOXOIMMOCTh y4eTa CyIOM He-
KOTOPBIX HHBIX, MOMHMO CaMOr0 TSDKEIOro 3a00lieBaHMsI KPUTEPHEB
(ycrnoBuil) — TSDKECTH COBEPIICHHOTO MPECTYIUICHHUS, JIMYHOCTH OCYXK-
JIGHHOTO, TTO3BOJISIET C/IeNaTh 0ojiee OObEKTHBHBIN BBIBO O TOM, CIIOCO-
OHO JIU JIMIIO TIOCJIE OCBOOOK/ICHUS COBEPIIMTH MPECTYIUICHUE MTOBTOP-
HO, TIOCKOJTbKY caM (hakT 3a00JIeBaHusI CBUACTEIILCTBYET HE 00 yTpare, a
JHIb 00 YMEHBIICHUHU OOIIECTBEHHON OMACHOCTH OCYXIEHHOTO.

B uncne xpurepreB, KOTOpble MOJUIEXKAT Y4YeTy CYIOM, B 4. 2
ct. 92 YK Pecniy6nuku benapychk HazpiBaeTcst TMYHOCTB OCYKACHHOTO.
3HAUMMOCTh JAHHOIO KPUTEpPHs, Ha Hall B3IVIS/, CIOXKHO Iepeolie-
HUTD, ITOCKOJIbKY YCTAaHOBJICHUEC U ITPpaBUJIbHAA OLCHKA OIPEACIICHHBIX
JMYHOCTHBIX OCOOCHHOCTEH, XapaKTePU3YIOIIMX OCYKICHHOTO, SBIIsic-
TCsI OZIHMM M3 OCHOBOIIOJIATAIOIINX MPH3HAKOB, HAPSIAY C CAMHUM TS-
JKEJTBIM 3200JICBaHUEM, TIO3BOJISIOIIMM CYJIUTh 00 OOIECTBEHHOM Ora-
CHOCTH OCyXAeHHoro. OIHaKo, Kak CIpaBeUIMBO OTMEYAeTcs B
HAY4YHOH JMTEpaType, «IMYHOCTb MOXKET OBbITh MPaBHIBHO MOHSTA H
M3yYeHa JIUIIb B CBS3M U HA OCHOBE €€ COIMANILHBIX MPOSBICHUI [1,
c. 7], a 3HA4UT, LEenecoo0pasHbIM U MH(HOPMATHBHBIM paccMaTpUBaTh
KpI/ITCpI/Iﬁ JIMYHOCTHU OCYKACHHOI'O COBMECTHO C HCKOTOPLIMH BHECII-
HUMHU aClICKTaMU €€ IIPOSABJICHUSA, a UMCHHO — ITOBCACHUEM JIMIId B MC-
crax JimeHus cBo0oibl. OleHKa JUYHOCTH OCYXJICHHOTO Ha OCHOBE
3HAHUS MEXaHM3MOB M 3aKOHOMEPHOCTEH MOBEICHUS CYILECTBEHHO
MOBBIIIACT MPOTHOCTUYECKYIO COCTABIISIOILYIO BBIBOJIOB Cy/a O JICH-
CTBUTEIIBHOM COCTOSIHMM OOIIECTBEHHOH OMAaCHOCTU OOJBHOIO OCYXK-
JICHHOTO.

OTMCTI/IM, YTO NOBCACHUEC OCYKACHHOI'0 HE YKAa3bIBACTCAd B Kayec-
CTBE HEOOXOJUMOr0 Ui y4eTra KPUTepUsi B COOTBETCTBHH C 4. 2 CT.
92 YK Pecny6nukn Benapych, omHako OH clienyeT Kak o0s3aTelb-
HI)II\/‘I, HUCXO0Od M3 MOopsAAKa UCIIOJHCHUA OaHHOI'0 BU/Ja OCBO60)KZ[€HI/I5I
0T HaKa3aHWsA, MOCKOIbKYY. 6 cT. 187 YTOIOBHO-UCTIONHUTETHLHOT O
koziekca PecriyOonmuku Benmapych 3akperuisier, 4To B NPEACTaBICHUU
00 0CBOOOX/IEHNH OT OTOBIBaHMS HAKa3aHUS BCIIEICTBHE MHOTO TH-
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XKeJoro 3aboyeBaHHs JOKHBI COJEPKAThCS JaHHBIE, XapaKTepU3y-
IOLINE MOBEICHNE OCYKACHHOTO BO BpeMsl OTOBIBAHUSI HAKa3aHUSI.

OO6patumcst K CCIEeOBAHUIO TEOPETUIYECKUX M MPUKIIAJHBIX ac-
MEKTOB y4eTa JUYHOCTH OCYKJIEHHOT'O U MOBEACHUS JIUIa KaK KpuTe-
pHeB 0CBOOOKACHUS OT HaKa3aHUs M0 3a00IEeBaHHIO.

Bonpoc o auuHOCTH OCYKIEHHOTO NMPUMEHHUTENBHO K HCCIeny-
€MOMY BOIIPOCY HAaXOJIUT OTPaKEHHE B HAYYHBIX JUCKYCCHUAX B
CJIEYIOUINX acheKkTax. Bo-mepBhIX, JTMYHOCTh OCYKIEHHOTO SBIIsie-
TCS CIIOKHOM Kateropueil. Mcnonb3yst ee B HOpME YrOJIOBHOTO 3aKO-
Ha 0e3 pacKpbITHs cofepxkanus (0e3 ykazaHHs Ha TO, KAaKHe MMEHHO
MPHU3HAKKA OCY)KJICHHOTO JOJKHBI YYUTHIBATHCS MPH OCBOOOXKIICHUU
OT HakazaHHs Mo 3a00JIeBaHHIO), 3aKOHOJAATENIbh IOPOXKIAET CIOpPHI
OTHOCHUTENIBHO CTPYKTYPHI JTaHHON KaTErOpUU U COOTHOLIEHHUS C JIpY-
TUMHA CMEKHBIMH TIOHATHUSMH. BO-BTOpBIX, 0COOBIIl MHTEpec Mpea-
CTaBIISIET AUCKYCCHUSL O TOM, HEOOXOIUM JIH yUeT JIMYHOCTH OCYKICH-
HOT'O Hapsily C WHBIMH KPHUTEPUSMH MpPH OCBOOOXKIEHHH JIMIA OT
YrOJIOBHOT'O HaKa3aHHs MO 3a00JIeBaHHUIO.

Kak mpaBuio, B Hay4HOH JMTepaType IO YroJIOBHOMY IpaBy,
KPUMUHOJIOTHH, IOPUANYECKON ICUXOJIOTH dYallle MOKHO BCTPETUTH
MOHSTHE «JIMYHOCTh MPECTyNHHUKa». B TO ke BpeMs MHOTMe aBTOPHI
CrpaBeIUIMBO O0pallaloT BHUMAaHHE Ha pas3iMyle KaTerOpHH «JTh4-
HOCTb IIPECTYITHUKA» U JINYHOCTH OCYXKJIEHHOT0».

Hanpumep, CynaypoB @. P. BUANT UCTOKHM TaKOro pa3inyus B pa-
3TpaHUYECHUU OHSATHH IPECTYIIHUK» U «OCYKIeHHbI». He Besakoe
JIUIO, COBEPUIMBILIEE MPECTYIUIEHUE, TPHUBIIEKAETCd K YTOJOBHOM
OTBETCTBEHHOCTH WJIM TOJBEpraercs Haka3aHUIO (TO €CThb CTAaHOBHUTCS
oCyXIleHHbIM). [IoHSATHE «OCYXIEHHBIH» B YrOJIOBHO-HUCIIONHHUTEb-
HOM CMBICJIE MO>KHO YIIOTPEOJISTh JHIIb C MOMEHTA MPUBECHUS TIPH-
roBOpa B MCIIOJHEHUE. A 3HAYUT, KaK MOJlaraeT yueHbIH, TOHATHE -
YHOCTb TIPECTYITHHKa» OoJiee IUPOKOE U BKIIIOYAET B ceOsl «JTMYHOCTh
ocyxneHHoroy [1, c. 9].

JlxamcapaeBa P. E. HaoOopor cuntaer Oosiee MMUPOKUM TOHSTH-
€M IMYHOCTHh OCY)KJIEHHOTO», KOTOpasi BKJIFOUAeT B ceOsl HE TOJIBKO
HanboJee XapakTepHble M TUIMYHBIE CBOWCTBA JIMYHOCTH MPECTYII-
HUKa, HO U T€ OCOOCHHOCTH, KOTOpBIE OHA MPHOOpEeTaeT B HOBOM
MIPaBOBOM CTaTycCe, B HOBBIX COLIMAJIBHBIX YCIOBHUSIX HCIIPAaBUTEIbHO-
ro yupexnaenus [2, c. 185].
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PatunoB A. P. B ompeneneHHON Mepe MPOTHBOIIOCTABIISET JTUY-
HOCTb OCY’KJ€HHOI'O JIJMYHOCTH MPECTYMHUKA, YTBEPKAasl, UYTO OCYXK-
JIEHHBIN Yy)Ke He ABIISETCS YeOBEKOM, KOTOPHIN COBEPILNI MPECTYTI-
neHue, wOO caMoO TpecTyMJeHWE HaJOXHUIO OTIEYaTOK Ha ero
ncuxuky. OcyXJIeHHBIH MEepeXus MPOoLeaypy CyJIONpPOU3BOJCTBA, a
TaK)Xe UCIBITA]l MacCcy MPOTUBOPEUHBHIX BO3JEHCTBUI B HCIpaBUTE-
JIbHOM KOJIOHWH [3, c. 4].

HecMmotps Ha paznuuue Mo3unuil y4eHbIX B BOIIPOCE O TOM, B Ka-
KOM COOTHOIIIEHUN HAXOASTCS TOHATUS <«JIMYHOCTh MPECTYHMHHUKa» U
«JIMYHOCTB OCY’KJIEHHOI'0», CTOMT MPHU3HATh, YTO JTMYHOCTH OCYKJECH-
HOT'O Bcerzia OyJieT UMETh CBOE Ccrenn(rUecKoe CoAepKaHrue, KOTOpoe
CBSI3aHO C KOHKPETHBIM IPOLIECCYaTbHBIM MTOJIOKEHNEM JINIa Ha OIpe-
JIETIHHOM CTaJuM YroJOBHOro mporecca. [lomaraem, o TM4HOCTH OCy-
KJIEHHOT'O MOYXHO TOBOPHTH C MOMEHTa BBIHECEHHs] OOBUHUTEIBLHOTO
npurosopa. MIMeHHO ¢ 3TOro MOMeHTa JIMYHOCTh MPETepIeBaeT Cyllle-
CTBEHHBbIE M3MEHEHHS: OCYK/IEHHBII BCTyNaeT B HOBHIE OTHOILEHMS,
OJTHOBPEMEHHO YTpauMBas Te, B KOTOPHIX cocTosul paHee. [loatomy,
HECMOTpS Ha TO, YTO JIMYHOCTH OCYXJEHHOI'O BO MHOI'OM CBSI3aHA C
COBEpIICHHBIM UM OOIIECTBEHHO OIMACHBIM JICSHUEM, OyJeT HenpaBu-
JIbHBIM OLIEHMBATh €€ JIMIIb Ha OCHOBE M B MpEAENaxX COBEPIIEHHOrO
UM TIpECTYIUIEHHS. JTO 00BSCHSETCS TE€M, YTO JIMYHOCTh JIUIIA, COBEpP-
LIMBILErO MPECTYIJIeHNe, YK€ MPUHUMalach B yueT NMpH Ha3HAYeHUU
HaKa3aHUs, a 3HAYNUT, HYXKJaeTcsl B HOBOW OLIEHKE.

CTpyKTypy JMYHOCTH OCY>KJEHHOTO COCTaBJIAIOT Pa3HOOOpa3HbIE
CBOWCTBA M IPU3HAKH, B3SAThle B COBOKYMHOCTU. Kak mpaBwuio, BeIe-
JISIIOT CIIEyIoNINe KOMIIOHEHTHI: COIMalTbHO-TeMorpaduieckie mpus-
HaKH{; YroJOBHO-NIPABOBbIE MPU3HAKK; COLMAJIbHbBIE MPOSBICHUS JIMY-
HOCTH B KOJIJIEKTHBE OCYKJIEHHBIX U B MCIIPABUTEIEHOM YUPEXACHUH;
HPaBCTBCHHBIC CBOWCTBA; IICHXO0JI0rHYecKre oco0eHHOCTH [4, ¢. 106].

O nmocraTo4HON MOJIHOTE MCCIEAOBaHMs JTMYHOCTH, 0E3yCIOBHO,
MOKHO TOBOPHUTH B TOM CIydYae, €Clii pacCMOTPEHbI BCE OCHOBHBIE
o0o3HaUYeHHbIe KOMIOHEHTh. OJHAKO MpH pelIeHHH Bompoca 00
0CBOOOX/ICHNH OT HaKa3aHUs Mo 3a00IeBaHUIO B YCIOBHUIX CyAeOHO-
ro pa30MpaTenbCTBa CIOKHO U3YYUTh JIMYHOCTh MPECTYITHUKA B TIOJ-
HOM oObeMe, a 3HaYMT, BAXKHO BBIICIUTH T€ MPU3HAKH, HA KOTOpHIE
CYJ MpEeXJIe BCEro J0JDKEH 00paTUTh BHUMaHHE.

Ocoboe 3HaYeHue Il XapaKTePUCTHUKH JTUIHOCTH OCYKIEHHOTO
HUMEET OIIeHKa UM OOCTOSITENbCTB, MPUBEAIINX K MPECTYIUIEHUIO, ca-
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MOT'0 TIPECTYIUICHUSI 1 Ha3HAYEHHOTO 3a Hero HakazaHus. Kak BepHO
3amevaer Kypranos C. U. [5, c. 98], BHyTpeHHS HpaBCTBEHHAas IO-
3HLUS OCYXJIEHHOTO 00Jiee TOUHO BhIpa)kaeTcsi B OTHOILIGHHHU K COJie-
SSHHOMY, a OTHOIIEHHE K TPYIY, PEKUMY MOXKET OBITh YHCTO BHEII-
HHUM, HpI/ICHOCO6I/ITeHI)HI)IM.

OcoObIif aKIIEHT CTOHT C/AENaTh Ha COBMECTHOW OIIEHKE JTUIHOCTH
A IOBENEHUS IUIA. DTO OOBICHSIETCI TEM, YTO IIOBEIEHHE KakK
BHEIIIHEE MPOsIBJICHNE YeJI0BEKa HE BCEra OTpPayKaeT ero JelCcTBUTe-
JIbHYIO CYIIHOCTb, B€AYIIHME MOTHBAlLlMM, HPABCTBEHHO-OTUYCCKHUC
4YCpThl, YPOBCHL COHHaHLHOﬁ ajarnTtainyuy, OTHOIICHUE K COBCPIICH-
HOMY MPECTYIUICHNIO, HAKa3aHUI0, CAMOMY ce0e, COTpYJHHKaM B HC-
HpaBUTENbHOM yupexnaeHuu. Ilo mHeHuro byporo B. E., maxe te
OCYX/IEHHBIE, KOTOPBIE 3JIOCTHO HAPYIIAIOT PEXHUM COAEPKAHHSI, MO-
T'yT ACjIaTb 3TO MOTOMY, UTO CaMM YCJIOBHA COACPIKAHUA BbI3BIBAIOT Y
HUX NPOTECT, TaK KaK BOCIPUHUMAIOTCA UMH KaK HECIIPABECIJIUBBIC U
VHIDKAIOIINE YeI0BEYECKOoe JOCTOMHCTRBO [6, ¢. 120].

Bo3HUKHOBEHHE TSKENOro 3a00JIEBaHMsI TAK)KE UTPAET BECOMYIO
poib B TpaHc(hOpMaluu JTMYHOCTH OCYX)AeHHOro. OHO MOXKET OKa-
3aTh KakK MOJIOKUTEIBHOE, TaK U OTpULATEIbHOE BO3/encTBUE. Jlek-
kuHa H. C. memaer BakHOe 3amMe4aHHE O TOM, YTO COCTOSIHHE 3/10-
POBbA HCIB3A OTHECTU K YHUCITY CBOﬁCTB, B COBOKYITHOCTH
COCTaBIISIIOIINX TOHSATHE <JIMYHOCTB», OJHAKO (PU3NYECKOE COCTO-
SIHA€E 4YeJOBEKa BIIMSET Ha €ro IICHUXOJIOruio. TsKemoOOoNbHOH, Kak
MPaBUJIO, pa3lpakUTeNeH, HeTeprenuB. BoiesHb MoxeT crnocoOCT-
BOBAaTh Pa3BUTHIO ATOMCTHYECKUX YEPT XapakTepa [7, c. 123].

Cyn, naBasi XapaKTEpUCTUKY JTUYHOCTH, JIOJDKEH, MPEXJE BCETo,
HaTpaBUTh YCHIIUS Ha OIpEZeeHne CTENEeH! ee 00IIeCTBEHHOH ora-
cHOCcTH. [l MOKa3bIBaHMS MOJIOKUTENBHOrO MO0 OTPHIATENHLHOTO
BbBIBOJAa O JIMYHOCTH 6OJ'ILHOI‘O, MOTr'yT 6LITL IMPUBCACHBI pa3JIMYHBIC
aprymeHTsl. OJTHAKO B COBOKYITHOCTH CBOEH OHU JIOJKHBI TTO3BOJIUTH
CYAy OLICHUTBH BEPOSATHYIO BOSMOXKHOCTH COBEPILECHHS JTMIIOM HOBBIX
MPECTYILIIEHU .

Hcxonst u3 cka3aHHOro, Ha HAI B3I, 0a30BBIMU MTPU3HAKAMU,
KOTOpBIE CYyAy HEOOXOANMO MPUHATH BO BHUMAaHHE, OyIyT SBISTHCS:

- OTHOHICHHE JINIIa K COBECPIICHHOMY MPECTYIIJICHULO,

— THPpHU3HAHUC OCYXKJCHHBIM BHUHLI U pACKAsIHUEC B COACAHHOM;

— aKIEeHT Ha TeX CBOWCTBaX JMYHOCTH, KOTOPBIE CIIOCOOHBI CO-
NI CTBOBATh MJIM, HA00OPOT, MPEISITCTBOBATH COOJIOJICHUIO KM HOPM
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npaBa (UccieqoBaHWe HauOonee BBIPAKEHHBIX HPABCTBEHHBIX Ka-
YECTB M IEHHOCTHBIX OPUEHTAIMH OCYXKIEHHOTO).

B aHHOM KOHTEKCTE ClelyeT 3aMeTHTh, YTO MPaBOBas HayKa He
JlaeT OJHO3HAYHBIA OTBET Ha BOMPOC O HEOOXOIUMOCTH Yy4eTa JINY-
HOCTH OCYXXJICHHOT'O TIPH PEIICHUU BOIPOoca 00 OCBOOOKICHUH JIHIIA
OT HaKa3aHusl.

Hanpumep, Mansues B. B. paccmaTpuBaer JIMYHOCTh OCYXJIECH-
HOI'0 JIMIIb B KAYCCTBE BCIIOMOI'aTCIIbHOTO KPUTCPUI. YueHbIl moja-
racr, 4To0 TaKuM€ JaHHbIC YMECTHO Y4YMTLIBATH JIMIIbL B TOM Clly4dac,
€CII MPU OCBOOOXKICHUH OT HaKa3aHHUS B CBSI3U C MHOM TSKENOM 00-
JIE3HBIO XapakTep 3a00JeBaHUs U THKECTh COBEPIICHHOTO OCYK/CH-
HBIM TIPECTYIUICHHsI He 00pa3yer 0CTaTOYHOrO0 OCHOBAHHSI JUISl TO-
JOKUTEIFHOTO MJI  OTPHLATENBHOTO paspelieHuss Bompoca 00
0CBOOOXKIEHUH [C. 666—667].

Wnoro muenus mnpunepxuBaercss TkaueBckuid 0. M., Hacram-
BaIOIIMI Ha 00S3aTENHHOCTH yueTa 0COOEHHOCTEH, XapaKTepU3YIOMINX
JINYHOCTh OCYXKJIEHHOTO. YUYEHbId NOIYEPKUBAET, YTO «IOCPOYHOE
OCBOOOXKIEHUE TI0 OOJIE3HN 3aBHCHUT HE TOJIBKO TSDKECTH U HEH3IIeUH-
MocTH 3a00JIeBaHHS M XapaKTepa COBEPIICHHOTO MPECTYIICHUS, HO H
OT TOT0, YTO CO0O0 NPEACTABIAET OCyKAeHHBI» [c. 114—115].

ITonaraem BO3MOMKHBIM COTJIACUTHCS C TEM, YTO YYCT JIMYHOCTHU
OCYXJIEHHOTO 00s3aTeNeH, MOCKONbKY ITyOnHa M3MEHEHHS JTUYHOCTH
OCYX/IGHHOTO HamlpsAMYIO BIHsIET Ha BO3MOKHOCTh COBEPIICHHUS UM B
[Laanef/'ImeM HOBOTI'O MPECTYIJICHUA, 1 UMCHHO 3TOT ACHCKT ITPEKIC
BCEr0 MpeJCTaBisieT HHTEPEC NPU MCCIEAOBAaHUH B 1I€JIOM JOTIOJTHH-
TENBHBIX KPUTEPUEB OCBOOOKICHHUS OT HAKa3aHHS B ClIydyae TSDKENOo-
T'0 HETICUXHYECKOT0 3a00IeBaHMs.

OOpaTtumcst k cyneOHOl npakTuke. K coxaneHuto, uccienoBaH-
HbIe HaMu noctaHoBlieHus [leHTpaibHOoro, OKTIOphCKOro 1 MOCKOB-
CKOT'O CyIOB T. MHHCKa HE OTpa)kaloT MHQOPMAIMIO O JUYHOCTH
MPEACTABIIEMBIX K OCBOOOXKICHUIO OCYKACHHBIX. B cammx cyme0-
HBIX MaTepHallax COJEepXaTcs 3aKITIOUCHHUs CIICIHaIbHOM BpaueOHOoH
KOMUCCHUHU O MEOAUIIMHCKOM OCBUACTEILCTBOBAHNU OCYKIACHHOT'O, I'/I€
COZIepKaTCsl JIMIIb €ro HEKOTOpble CcolMalbHO-AeMorpaduyeckue
IIPpU3HAKHU. O[[HaKO B MMOCTAHOBJICHUHN HU LEJIOCTHAA XapaKTEPUCTUKA
JIMYHOCTH, HU €€ OTACIILHBIC ITPU3HAKU HC ITPEACTABJICHBI.

CunTaeM HEAOMYCTHMOW CIOKHBIIYIOCS MPAKTUKYy 00 HTHOpU-
PpOBaHNK OLUCHKHN JIMYHOCTH OCYKJICHHOIO. Yuer OIMPEACIICHHBIX ITPU-
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3HAKOB, COCTaBJISIOIINX CTPYKTYpPY JIUYHOCTH OCYXIEHHOT'O, IO3BO-
JUT CyIdy TPUHATH CHOpPABEUIMBOE B3BEIICHHOE pEIICHHE U OCY-
LISCTBIISATH TPOTHO3 JEHCTBHI OONBHOTO IOCIE OCBOOOXKICHUS,
BBIPAa0OTaTh COOTBETCTBYIOMIME MPOMUITAKTUISCKUE MEPOIPUSITHS.

Ha nam B3rsig, B pamMkax 00O3HAYSHHOH IMPOOJIeMbI, 0COOBIN
MPAaKTUYECKUI MHTEpeC MPEACTAaBIISIET BOMPOC O TOM, KaKOBBI JOJ-
KHBI OBITH KPUTEPUU OLIEHKH MOBENIEHUS OCYXJIEHHOTO B HCIIPaBUTE-
JHHOM YUPEXACHUH, a TakKe HeoOXoauMasi U A0CTaTOYHasl CTENEeHb
0000111eHNs WH(OPMAIIMU O TIOBEICHHUH JIUIAa B MPEICTaBICHUU 00
OCBOOOX/ICHNH, a TAKXKE TOCTAHOBIICHUHU CY/Ia.

[Tonaraem, OCHOBHBIM KPHUTEPHEM OLIEHKH MOBEACHUS OCYXIEH-
HOTO SIBJISICTCS COOJIFOJICHUE MM TIOpsijiKa OTOBIBAHUS YrOJIOBHOT'O
HakazaHUs, TpU4YeM, HeoOXOJUMO MPUHUMATh BO BHUMAaHHUE JaHHBIC
3a BECh €ro MepHoJ HAXOXKICHUS B UCTIPABUTENBHOM yupexaeHuu. O
MPUMEPHOCTH TOBeNeHHs OyJeT CBUIETENbCTBOBAThH, KaK MPaBHIIO,
HaJIM4Me MMOOLPEHUN U OTCYTCTBUE B3bICKAHUI.

Ocoboe 3HaYeHHE B XapaKTEPUCTHKE IMOBEACHNUS JIMIA UMEIOT CBe-
JieHHs1 00 aTTecTallly JIMIa KaK CTaBILEro Ha MyTh UCIIPABIICHUS, TBEPO
CTaBILEro Ha MyTh MCIPABJICHUS W JIOKa3aBLIEr0 CBOE HCIpaBIICHHE
(ct. 116 YUK); cBeneHust 0 MpU3HAHUM OCYKJIEHHOI'O 3JI0CTHO Hapy-
HIAIONIMM YCTaHOBJICHHBIH MOPSI0K 0TOBIBaHMS HakazaHus (cT. 117).

[lo HameMy MHEHHIO, YKa3aHHBIC JaHHbIE KaK 0a30BbIe B 00s13a-
TETFHOM TIOPSZKE JODKHBI OBITH OTPa)KEHBI B TPENCTABICHUU 00
0CBOOOX/ICHNH OT OTOBIBAHMS HaKa3aHUs M MOCTAHOBIICHUHU CY/A.

OnHako, MOCKOJIBKY pedb HJAET O JIMIE, CTPaJarolleM TsDKEIIbIM
3a00JIeBAHUEM, BOXKHBIMH MOTYT OBITh TAaK)K€ CBEICHHS 00 OTHOIIIE-
HUHU OCYXKAECHHOTO K MPOBOJUMOMY JICUEHUIO, MEAUIIUHCKHM PEKO-
MEHJALUsIM Bpayei.

AHanu3 JaHHBIX CyAeOHOW TPaKTUKW CBHIETENLCTBYET 00 OT-
CYTCTBHH €IMHOOOPA3HOr0 MOAX0/A K MPEACTaBICHNIO HHPOPMAIUU O
MOBE/ICHAN OCYKJCHHOTO BO BpeMsi OTObIBaHHs HakazaHHi. B Heko-
TOPBIX CIy4asiX, Bonpeku nonoxkenusm YUK, kak B mpencraBieHnn 0o
OCBOOOXKJCHUH, TaK U B TIOCTAHOBJIEHHHU CyJla OTCYTCTBYIOT CBEIICHUS
0 MOBEICHUU OCyKJIeHHOTO (B 3 13 70 HccineI0BaHHBIX JeT).

[lo manHbIM IpoBeneHHOrO HccnenoBanus B 90 % ciyyaeB B Mare-
pHanax cyia yKasblBaeTcs HWHQOpMalys O HaJW4YUd TOOIIPEHUH |
B3bICKaHUIA, CBEACHHMS 00 arrectaimu. Hepeako MOXHO BCTPETUTH
cnenyromme (HOpMYITUPOBKH, XapaKTEPU3YIOUIME TTOBEACHNE OCYKICH-
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HOT'O: «3apEKOMEH/IOBAJI ce0sl C MONOKHUTENbHON (MM OTPHLIATENIBHOM )
CTOPOHBIY», «XapaKTEPU3yeTCsl MONIOKHUTENBHO (OTPHLIATEIBHO)Y.

Onnako Hamuuusi HHPOPMAILIMU O TIOBEACHUH OCYXKACHHBIX B CY-
NeOHBIX MaTepuanax HeJOCTaTOYHO Ul TOTO, YTOOBI cIeNaTh BBIBOJ
0 TOM, YTO 3TH JAHHBIC YYUTHIBAIOTCS M BIHSIOT Ha MPUHATHE CYI0M
MOJOKUTEFHOTO MM OTPULIATEHHOTO PelIeHUs] 00 0CBOOOXKICHHH.
PaccmoTpuM HeKoTOpBIE IPUMEpPHI Cy1eOHON MPAKTUKH.

H. 6b11 ocyxaen o u. 2 c1. 207 «Pa36oii» YK Pecniyonuku bena-
pych Ha cpok 6 ner 10 MecsIeB JMIIEHUs] CBOOO/IbI B UCIPABUTEIIBHOM
YUPEKICHUH CTPOTOro peKMMa ¢ KOHpHCKaluel numyiectsa. Ha mo-
MEHT MPEICTaBICHHUsI K OCBOOOXKICHHIO HEOTOBITBINA CPOK COCTABIISLT 3
roga 2 mecsina. Jlnar{os OCy>KJEHHOTO CBSI3aH CO 3JI0KAYE€CTBEHHBIM
oOpa3zoBanueM (capkoma). B mpencraBieHun 00 OCBOOOXKICHHM OT
OTOBIBaHUsI HaKa3aHUs BCICACTBHE HHOTO TSDKEIOTO 3a00JIeBaHUs yKa-
3aHO, YTO 3a BpeMsl HAXOKJICHUs B MecTax JinieHus: ceodoasl H. 3ape-
KOMEH/I0BaJl ce0s C OTPHUIATENBHOH CTOPOHBI, HMEET 3 B3BICKAHUSL.
Cyn, npuHUMasi perieHre 00 0CBOOOK/ICHHUH JIMIIA, B MOTUBHPOBOYHON
YacTH yKa3aJl JIMIIb TO, 4TO Oone3nb H. BXomuT B mepedeHs 3a0oeBa-
HUi, KOTOPBIE MOT'YT CITY’)KUTb OCHOBaHHEM ]ISl IPEICTABICHHS OCYXK-
JICHHBIX K OCBOOOXK/ICHHIO OT OTOBIBAHMS HAKA3aHUSI.

I1. 661 ocyxnen mo 4.3 cr. 339 YK Pecnyonuku benapych
(«Xymurancro») 4. 2 c1. 147 YK Pecnyonuku Benapycs («Hanece-
HUE TSHKKHUX TEIECHBIX MOBPEXACHHIT») Ha 7 JIET JHUILEHUsT CBOOOBI €
OTObIBaHMEM HAKa3aHUS B UCIPABUTEIFHOM YUPEXACHUHU YCUIIEHHO-
ro pexuma. Ha MOMEHT mpencraBieHHss K OCBOOOMKICHHIO HEO-
TOBITBI CPOK Haka3aHUs cocTaBiasul 1 rox 7 mecsueB 21 neHb.
Juarno3 ocyxueHHoro I1. Taxke ObLI CBS3aH CO 3JI0KAYECTBEHHBIM
HOBOOOpa3oBanueM (4 craaus). B maTepuanax nena ykazaHo, uto I1.
3apeKOMEHJI0Bajl ce0sl ¢ MOJOKUTEIBHOW CTOPOHBI, aTTECTOBAH Kak
«CTaBUIMM Ha IMyTh WCIPaBIEHUS», UMEET 6 MOOIIPEHNH, B3bICKaHNH
HeT. OJTHAKO CyJI BBIHEC MTOCTAHOBJICHUE 00 OTKa3e B OCBOOOKICHUH,
MOTHBUPYS CBOE PElIEHHE TeM, 4TO, HecMOTps Ha Hajuuue y I1. 3a-
OoneBaHMsl, BXOJSIIETO B IMEpeYyeHb 3a00NEeBaHUM, KOTOPHIE MOTYT
CIy)XUTb OCHOBAaHHEM JUIS MPECTABICHUS OCY)XIEHHBIX K OCBOOOXK-
JEHUIO OT OTOBIBAHUS HAKa3aHMs, CYJ YYUTHIBAET TaKXKE JIMYHOCTh
OCYX/IGHHOT'O, YaCTh HEOTOBITOTI'O CPOKA.

JlBa mpeAcTaBIEHHBIX TPUMEPa CBUIAETENBLCTBYIOT 00 OTCYTCTBUH
€IMHO00Pa3HOTOo MOIX0/Ia Ha MPAKTHKE K MPUMEHEHUIO KaK B IIEI0M
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JOTIOJTHUTENBHBIX KPUTEPUEB OCBOOOXKIEHHUS OT Haka3aHMs 1O 3a00-
JICBAHHIO, TaK U K KPUTEPHIO «IIOBEICHUS OCYKJICHHOT0» B YaCTHOC-
. Tak xak B nepBoil cutyanuu nosejnenue H. nMmeno sABHO oTrpuna-
TEJIbHBIC YEPThI, BO BTOPOM Clly4yae — noBeieHue [1. MoXKHO cuuTaTh
NPUMEPHBIM, OJHAKO PEIICHHS Pa3HbIMU CyIaMHU ObLIM BBIHECECHBI
MPOTUBOIIOJIOXKHBIE.

Kak npaBuiio, ecnu nH(opMaius 0 «IOBEICHUU OCYKICHHOT0»
HAXOJUT OTPaKCHUE B MPEACTABICHUH W TOCTAHOBJICHUHU CYylIa, TO
MOAXO/ K €€ Y4eTy HOCHT (pOpMalIbHBI XapakTep U HE BIMsCT Ha
MPHUHATHE TIOJOXKUTEIBHOTO JHOO OTPHUIATENBLHOTO pelieHust 00
OCBOOOX/ICHUH JIHILIA.

[lockonmbky B COOTBETCTBHHM C pe3ylbTaTaMH MPOBEICHHOTO
WCCIIEIOBaHUS OCYXKICHHBIE, IPEACTaBIIEMbIE K OCBOOOXKIEHHIO OT
HaKa3zaHMsl 110 3a00JIEBaHUIO, COBEPIIAIOT Yalle TSHDKKHE M 0C000 Ts-
KKHE MPECTYIUICHUs, MmojlaraeM, MpegocTaBieHne Oonee moapoOHOH
WH(OPMAITUH O JIUIE MTO3BOJIHT CYAy ¢ OONbIIel TOYHOCTHIO OLIEHUTD
BEPOSTHOCTh COBEPIICHUS TAKUM JIMIIOM HOBOTO IpecTyrieHus. Pa-
3BEpHYTasl XapaKTePUCTHUKA MOBEACHHS OCYKIACHHOTO M y4eT Mpe-
CTaBlIeHHOW MH(OPMALIMHU NPU NPUHATHU CyAeOHOro peuieHus oyaer
CIOCOOCTBOBATH €I'0 00bEKTUBHOCTH U TIOJIHOTE.

BuiBoabl. TakuM 00pa3oM, MOXKHO 3aKJIIOYHTh, YTO YKa3aHUE B
YrOJIOBHOM 3aKOHE JIONOJHUTEIBHBIX KPUTEPUEB, PYKOBOICTBYSCH
KOTOPBIMU CYZA MOXeT Oojiee 000CHOBaHHO NMPUHUMATH pEIICHHE O
JOCPOYHOM OCBOOOXKIEHUHN TSKETOOONBHOIO OCYXJIEHHOTO, MMEET
BaXKHOE 3HaueHWe. B umcie Takux ycloBHH 0053aTENbHO JOIKHBI
OBbITh Ha3BaHbBI JUYHOCTH OCYXJICHHOTO M ero moBeneHue. Kak Bu-
auTcs, Oosiee MoapoOHOEe HANOIHEHHE CONEpKaHHWEe JTAaHHBIX KpHTe-
pHeB OCBOOOKACHUS OT HaKa3aHUS MO 3a00JIEBaHUIO JOJKHBI HAUTH
B [locranoBnennu Ilnenyma BepxoBhHoro Cyna PecnyOmuku Bena-
PYyCh, UTO 00OECIIEUUT UX SAMHOOOPA3HOE TOIKOBAHKE U IIPUMEHEHUE.
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Boponyaskina K. C.

YPAXYBAHHS OCOBUCTOCTI I IOBEAIHKHA
3ACY/’)KEHOI'O Y BUITAZKY 3BIJIBHEHHSA
BIJI IOKAPAHHS YEPE3 XBOPOBY: TEOPETHUUYHI
TA TPUKJIAJTHI ACITEKTH

Y ecmammi ananizyromvcs 0eski meopemuxo-npukiaoni NUMAaHHs 3611bHeHHsL 810
nokapauus yepes xeopo0y. AKyenmyemocs yeaza Ha OCMUCIEHH] CYMHICHOI CIOpOHU
Makux Kpumepiie 36inbHeHHs 8i0 NOKAPAHHI MANCKOXBOPOi 0cobuU, AK ocobucmicms
3acy0iceno2o i 11020 nosedinka. AGMop NPonoHye HanpsAMKu 600CKOHANEHHS CYO0BOT
NPAKmuKu 3 Yb 020 NUMAHHSL.

Knruosi cnosa: 3ginvHenus 6i0 NOKApauHs, MNCKOX8OPI 3aCyOdiceHi, 0coduc-
micmo, nogeodinKa.

Borodulkina E. S.
ANALYSIS OF THE PERSONALITY AND BEHAVIOR OF
THE CONVICTED PERSON IN THE CASE OF EXEMPTION
FROM THE PUNISHMENT FOR THE DISEASE:
THEORETICAL AND APPLIED ASPECTS

The article analyzes the theoretical and applied questions of the exemption from
punishment of persons following the severe disease. Specific examples from practice
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are pointed out, pointing out the errors of the court and the possibility of broad
interpretation of the criteria for exemption from the disease. The author suggests
ways to improve judicial practice on the issue under consideration.

Key words: exemption from punishment, seriously ill convicts, personality,
behavior.

VIIK 343.241
Hdynopos O. O.,
JIOKTOp FOPUINYHUX HAYK, IpOdecop, 3aCiTy)KeHHH Jisid HAYKH 1 TEXHIKH YK-
painy, 3aBigyBad Kadeapy KpUMiHATBHOTO NPaBa Ta MpaBoOCyJIs,
3anopi3pKuid HalliOHAJILHUHN YHIBEPCHUTET;
Turapenko C. C.,,
3100yBay Kadenpu KPUMIiHATHLHOTO MpaBa Ta MPaBOCY IS,
3anopi3pKuii HalliOHAILHUN YHIBEPCUTET

JO IIUTAHHA ITPO KOPEKTHE KPUMIHAJIBHO-
IMPABOBE BU3HAYEHHS 3AXOIIVIEHHS CYB’EKTIB
I'OCINIOJAPHOBAHHSI (PEUJEPCTBA)

Pozensioatomvbcsa gucgimneni Ha CMOPIHKAX 1OPUOUYHOT MA eKOHOMIYHOI ime-
pamypu nioxoou 00 GUSHAYEHHS peliiepcmed K CKIAOHO20 AHMUCOYIATbHO2O Md
AHMUNPABOBO2O (heHOMeHA. AHANIZYIOMbCS MOUKU 30pY OO0 0008 SI3KOBUX O3HAK
pelioepcmea, 30CepedACcyEMbCst y8aza Ha CHIbHUX MA 8IOMIHHUX XAPAKMEPUCUKAX
3AXONIeHHs. NIONPUEMCMS. 3a pe3yiIbmamamu KPpUmuyHo2o 0210y (Gopmynoemscs
BUCHOBOK-Y3A2ANbHEHHS. PO HAO36UYALHY CKAAOHICMb | 6a2amoacnekmuicmo peii-
0epcmea ik CUCIMEMHO20 AU, WO YCKIAOHIOE MONCIUBICMb (hOPMYMIO8AHHI 1020
VHIIKO8AHO20 GUHAYEHHS, A MAKONC MONCIUGICING 3AKPINIEHHS MaKoi 0eiHiyil 6
OKpemill KPUMIHAIbHO-NPABOSI 3A00POHI.

Knrouosi cnosa: petidepcmeo, 3axonients NIONPUEMCMEA, 3MUMMs | NO2TUHAH-
H3l, KOPNOPAMUSHUU KOHGIIKM.

I[ocTanoBka mpodaeMu. Y chOrojHIiMmHINA YKpaiHi peiinepcTBo,
Ha TIPEBEIMKHUNA XKallb, Y TepeBaxKHid OUIbIIOCTI BUIAIKiB HaOyBae
O3HAK 3JIOYMHHOI MISILHOCTI, de facto monsiralouu B TpyooMy, He3a-
KOHHOMY Bi/IOMpaHHi aKTHBIB Y () eKTHBHHUX BIIACHHUKIB.

AHani3 ocTaHHiX gocaigxenb i myOsikamii. Sk coymHo 3a3Ha-
YaeThCsl B JIiITEpaTypi, OMHUM i3 HaWOUIbII HEOE3MEYHUX MPOSBIB Y
CTPYKTYpl €KOHOMIYHOI 3JIOYMHHOCTI OCTAHHIX POKIB 3aJIMIIAETHCS
caMme peiiepcTBo, 3a SKOro KOMepIliiHa BJIACHICTh HE TIEPepO3Ioii-
JIIETHCS Y MEKAX JIETITUMHOT'O IIUBLIBHOTO 000POTY, a MPOCTO 3aX0-
TUTIOETHCS TIUJITXOM HE3aKOHHOT'0 BTPYYaHHS B CHUCTEMY KOPIIOPATHB-
HOTO YIpaBJIIHHA KOMIIaHii, ii jgecraOumizamii Ta iHIIIFOBaHHS
HE3aKOHHUMX YIPAaBJIIHCHKUX PIIIEHb 00 BUBEJCHHS akTUBIB. [Ipu
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IIbOMY SIK BJIACHUKH 3aXOIUICHUX KOMIIaHii, TaK 1 EKOHOMIKa JepiKa-
BH 3araJioM HECYTh BeJIMYe3Hi 30uTku. PeliepcTBo € Oe3mepedHo
CKJIaJJTHUM, OaraTOBUMIpHUM SIBHILEM, €()EKTUBHA MPOTUAIS SIKOMY
HEMOXJIMBa 0e3 BIMOBIIHOI MpaBoBOi 0a3u, y T. 4. Oe3 ajeKBATHUX
KpUMIHAJIBHO-IPAaBOBUX 3a00pOH 1100 HAHOUIBII HeOe3MeuHnX
(hopM TIPOTHUIIPABHOI'O 3aBOJIOIHHS BJIACHICTIO KOMIIAHIT UM BCTaHO-
BJICHHS YIPaBIiHCHKOTO KOHTPOJIIO Has il misutbHICTIO [ 1, c. 5-6].

Meta craTTti nomsArae y TONIYKY KOPEKTHOTO KpPWUMiHAJIbHO-
MPABOBOTO BHU3HAYEHHS 3aXOIUICHHS CyO’€KTIB rOCoaproBaHHs (peii-
JICPCTRA).

Buxnaa ocHOBHOro marepiaiy. 3a CBOEIO CYTTIO PEHIIEPCTBO —
e J00pe MiAroTOBJICHE, OPraHi30BaHe, CIJIAHOBAHE, OPUIUYHO «00-
CTaBJIEHE» 3aXOIUICHHsI 00 €KTa 3a Harepes BiAnpanbOBaHUMH 1 Molle-
PEeIHBO MPOJYMaHUMU CXEMaMH, B SIKMX KOXKHA JIaHKa (IIOKYTIelb, MO-
CEpPEIIHUK, CHJIOBI CTPYKTYPH, CYJUIi TOIIO) 3HAE CBOK (YHKIIIO Ta
YCBIIOMJTIOE CBili iHTepec. ApTiox M. O. crpaBeyInBO 3ayBaxye, 110
CHOTOJHI TEPMIHOM «pEUZepPCTBOY» IO3HAYAIOTh JOCHTH LIMPOKHI
CIEKTp Ail — BiJ 3BUYafHOTO 3aKOHHOTO HEPY>KHBOTO TIOTTIMHAHHS 10
a0COMIOTHO OaHIMTCHKOTO 3aXOIUICHHS TMiINpHEMCTBA. BiTumzHsHe
TIyMadeHHs peliepcTBa iCTOTHUM YHHOM BiJpIi3HIETHCS Bifl 3apyOik-
HOro. AJDKE peiiiepCTBOM B PO3YMIHHI CBITOBOI CHUTBHOTH € 3aKOHHE
CKYNOBYBaHHSI MIANPUEMCTB 13 MOJANBIIMM iX TepernpoIakeM. YKpa-
THCBKE K peiIepCTBO MEPEeBaYKHO ACOLIIOETHCS 3 HE3aKOHHUM 3aXOIl-
JICHHSAM MaiiHa [2, c¢. 53]. ¥ Mexax 3amporoHOBAHOTO JOCIIIKESHHS
cTaBUMO co0i 3a MeTy MpoaHasi3yBaTH BUCIIOBJIEH] B IOpUANYHIM JIiTe-
patypi miaxoau A0 BU3HAYEHHS 3JI0YMHIB, IO YTBOPIOIOTH HAYKOBHUH 1
IMOKH 110 O(DILIHHO He BU3HAHWI KOHIIENIT PEHIEPCTRA.

Hacropoxye Ta o0cTaBrHa, IO MOHSITTS «PEHIEPCTBOY 3ycTpiva-
€TbCS B YKPalHCBKMX HOPMATHBHO-TIPABOBHX aKTaX BCHOTO JIMILE
OIMH pa3 — y TekcTi moctaHoBu KaOinery MinicTpiB Ykpainu Bin
1 6epe3ns 2007 p. Ne 316 «IIpo cxBanmenns Jexnmapairii misei i 3a-
BaaHb Oromkery Ha 2008 pik». Y 1bOMY TOKYMEHTI OTHUM i3 IIISIXiB
3a0e3nedyeHHs] e eKTUBHOCTI Ta MPO30POCTi MpUBaTH3AIl Jep>KaBHO-
ro MaifHa, MpojaXy 3eMelb Jep>KaBHOI BIACHOCTI MPOTOIONIYBaIOCH
CTBOPEHHsI HaJAiHOI CHCTEMH MPOTHIIi BiJUY>KEHHIO JEPKaBHOTO
MaliHa Ta KOPIOpPaTHBHUX MpaB 11032 MpoIecaMy MpUBaTU3allii, yCy-
HEHHS TPOTAJIMH Y 3aKOHOJABCTBi, II0 BUKOPHCTOBYIOTBCS Mij dac
MPOTUIIPABHUX 3aXOIUICHb ITiIIPUEMCTB (PEHIEPCTRO).
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Huni axiBii BU3HAIOTh, 1110 Y CBOEMY PO3IIMPEHOMY 3HAYCHHI
(cTOCOBHO iHIMX (hOPM BIIACHOCTI 1 PI3HOMAHITTS MPOSIBIB) B 1HIIKUX
HOpPMAaTHUBHO-IIPAaBOBUX akTax, BkItodaroun KK Ykpainu, 11e moHsATTs
BigcytHe [3]. [loctae popeuyHe MUTaHHS MO0 KOHKPETH3AIlil MOHST-
TS pelifiepcTBa y 3B’sI3Ky 3 BUCOKHM PIBHEM CYCIUIbHOI HeOe3NeKku
BOr0 SBHUIA Ta HOro HACIIAKIB. Pel1epcTBO PEryasapHO 3raayeThbCst
y 3MI, y comiaibHUX Mepekax, Ha opymMax MPaKTUKYHOUUX OPHC-
TiB, @ TAKOXK Y HAYKOBUX Tpalsix. biblie Toro: ynmano npeacrTaBHu-
KiB BITYM3HSIHOIO Oi3HECY BXKE MArOTh BJIACHUH IMPAKTHYHHMHA TOCBi,
OB’ SI3aHMI 3 BiAMOBIIHUMHU aTakaMu. TOMY I[IJIKOM JIOTIYHOIO BH/Ia-
€THCSl BUMOTA MPO OKPECIICHHSI IOHATTS peiiiepcTBa y 3aKOHOAABYO-
My T0JIi Ta BU3HAYCHHS MiJICTAaB IOPHANYHOI BIAMOBITAIBHOCTI 32 Lei
BUJl €KOHOMIYHOIO mocsrandsa. Ha cboromi HamlOLIbII «OJIM3BKOI0»
JI0 peaizallii BKa3aHol BUMOTH € unHHA pepakilis cr. 206-2 KK Yk-
paiHu, sKa BOIHOYAC JAJIeKO HE MMOBHOIO MipOIo (Tak OM MOBHUTH, HE B
YHIBEPCAIILHOMY PEKHMI) 3aXHINAE CYO’€KTIB TOCHOJAPIOBAHHS Bij
MPOTUITPABHUX 3aXOIJICHb.

JHopeuHoto BuaaeThes BucioBiena ['pexom b. Touka 30py, 3rigHo 3
SIKOI0, TIPOIOHYIOYM KPUMIHAIBHO-IIPABOBE BH3HAYEHHS peHepcTBa
HEOOXIIHO, TO-TIepIlie, BPaXOBYBATH, 110 OCHOBOKO ISl MPABUIBHOTO
3aCTOCYBaHHS TICBHOTO TEpMiHa SIK B Haylli, TaK 1 Ha MPAKTHUII] € YiTKe
YABIICHHS TIPO Te, 110 caMe CIIi/I MiJ HUM PO3yMITH; MO-ApYre, AUCIIO-
sunis crarti Ocobmusoi yactuan KK Ykpainu, sika nependavae xpu-
MiHaJbHY BiANOBiZaJbHICT 3a PEelAEepCTBO, TOBUHHA OYTH BHCIIOBIIE-
Ha MOBOIO 1 32c00aMH KPHMIHAJIBHOTO 3aKOHY, 110 3a0e3euyBaTHMYTh
€JIHICTB, CTAOUTBHICTD, €PEKTUBHICTD TA 3aKOHHICTh MPaBO3aCTOCOBHOI
MpakTHKU. binbie Toro: eekTUBHICTh PEryasTHBHOTO BIUTUBY TpaBa
3aJISKUTh, K BIJIOMO, BiJI aJICKBATHOTO BiIOOpaXEHHS B HHOMY BiJHO-
CHH, IO PEryJroloThes (OXOPOHSIOTHCS), OCKUIBKYU MiJ] 4ac GOpMYJIFo-
BaHHA KPUMIHAIBGHO-TIPaBOBOI 3a00pOHHU 3aBXKIM iCHYE HEOOXiAHICTh
MOBHOI'O 1 TOYHOTO OOJIIKY BCiX sikocTel BimHocHH [4, c. 41-42]. [1pu-
HAariJIHO 3ayBa)KMMO, 110 TIPOTIOHOBAHUX Y JIiTepaTypi MiIXoIiB 10 BU-
3HAYEHHs peliepcTBa, BUOKPEMIICHHS HOro IOpMANYHUX O3HAK Hapasi
Bucrtayae. [IpoananizyeMo aesiki aBTOpChbKi AediHimii.

BinbrricTe BITYM3HSHUX JOCHITHUKIB Y CBOIX Mpalsx IMiIkpec-
JIOIOTh HAMIBKPUMIHAIBHUNA YW BiBEPTO KPUMIHAIBHUH XapakTep
peliepcTBa, roJOBHOIO 03HAKOIO SIKOTO € MOPYIICHHS 3aKOHY, 3aCTO-
CYBaHHS TUX YM IHIIMX MIaXpalChKUX METOJIB 3aBOJIOJIHHS aKTHUBa-
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MU cy0’eKkTiB rocrnofaproBanHs. Ha iXHI0 ITyMKy, peiiaepcTBo — 1e
HE3aKOHHE 3aXOIUIEHHS MiANPHEMCTB Oe3 3roAM IXHIX aKIiOHEpiB,
METOI0 SKOr0 € OTPUMAHHS KOHTPOJIIO HAJ| JIKBIIHUMHU aKTHBAMHU
MiAPHEMCTBA 32 MAaKCUMaJIbHO HU3BKOIO LIHOIO 3 METOI0, SIK MPaBH-
710, iX ToAaneIoro npoAaxy. CuioBi Jii 3aCTOCOBYIOTBCS SIK JTOMOB-
HEHHS 1 3a0e3MeueHHs IOPUIAMYHUX 3aXOJiB, IO JATh pehjepam
MOKJIMBICTh 3a0€3MEUECHHST KOHTPOJIO HAJ[ 3aXOIUICHUM Cy0’€KTOM
rocrogaproBanHs. [Ipu 1poMy KOpropaTWBHUI KOHQIIKT y peitnep-
CbKMX CXeMax BUCTYyMae Juine (GopMaTbHUM MPUBOAOM AJISl 3aXOIl-
JICHHSI IiIIPUEMCTBa-1I [5, ¢. 6, 10].

Ha mincraBi o3HaiioMiIeHHS 3 MaTepialaMu CYJI0BUX CIPaB 100
peraepchbKUX 3aXOIJieHb MiINPUEMCTB Y PI3HUX 00NacTsIX YKpaiHu
I'pex Bb. chopmymoBa taky nedininito peiinepcra: «Peiinepctso,
TOOTO HaIlaJ| Ha MiAIPUEMCTBO, YCTAHOBY, OPTaHi3alliio, )KUTJIOBE a00
HEKHTIIOBE MPUMIIICHHS, 1HIIIE MaifHO HE3aJIeKHO BiJ (popM BiIacHO-
CTi, BUMHEHE 3a TOIEPEIHHOI0 3MOBOIO TPYIOK OCi0, MOEqHaHE i3
3aCTOCYBaHHSAM (hi3MYHOr0 ab0 NMCUXIYHOI'0 HACHIILCTBA, 200 3 IOT-
PO300 3aCTOCYBaHHSI TAKOTO HACWIIBCTBA, 3 BUKOPUCTAHHSAM INTYYHO
CTBOPEHOT0 MaiHOBOTO KOHQIIIKTY 1 migpoOieHnx abo iHIIMX Hele-
TITUMHHUX TOKYMEHTIB a00 HElpaBOBUX CYAOBHX pillleHb JUIS Ha/JaH-
Hs Hamajxy BUIAMMOCTI 3aKOHHUX JIiK, 3 METOIO MPOTUIIPABHOIO 3aBO-
JIOAIHHS MaiiHOM Y BEJIMKHX po3Mipax abo BCTaHOBICHHS KOHTPOIIO
HaJ OMEpaTUBHUM YIPABIIHHSIM TaKUM MalHOM, — KapaeThCs ...».
[lix maiiHOBHM KOH(QIIKTOM MPOMOHYBAJIOCh PO3YMITH MalHOBI Cy-
MepeyuKy, OB’ sI3aHi 31 CKYNOBYBaHHSAM aKIliid, HAsBHICTIO MOIBIHHOTO
peeCTpy IIHHUX TMAIepiB, PO3TOJIOMICHHIM JJAHUX PEECTPIB BIIACHUKIB
aKIiii, OCIOPIOBaHHS 3aKOHHOCTI pillleHb 3arajibHUX 300piB aKiioHe-
piB 200 mpaB BIACHOCTI, iHIII aHajoriuHi aii. Ha mymky mocrinHuka,
3aMpONOHOBaHI HUM O3HaKM PeHjiepcTBa M030aBiieH] 3arajlbHUX I10-
HATH Ta TAaKWX, IO BaXKO MiAMAIOTHCS JTOKa3yBaHHIO, AIOTh 3MOTY
MPOBECTH UiTKE PO3MEKYBAHHS MDK PEUIEpPCTBOM 1 CyMDKHUMH
CKJaJlaMd  3JIOUMHIB 32 00’€KTOM, O00’€KTHBHOIO CTOPOHOIO,
Cy0’€KTOM 1 Cy0’€KTHBHOK CTOPOHOIO, IO € OJHUM i3 HalBaXKJIMBI-
IIMX MOMEHTIB y TIPaBO3aCTOCOBHIN MisUTBHOCTI, BiJ] SIKOT 3aJIEKUTh 1
piBEHBb 3aKOHHOCTI, 1 CIIPABEIIUBICTh MMOKAPAHHS, 1 peanizallis mijien
Ta 3aBJlaHb KPUMIiHAJIBHOI MOMITUKY [4, c. 43—44].

VYBakHE 03HAMOMIICHHSI 3 TEKCTOM 3alpONOHOBAHOI JWCIO3UIIIT
aHTUpeepCchKol 3a00pOHH HE MOKE HEe BUKIMKATH 3ayBayKeHb. 30K-
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peMa TIOHSTTSl «HENpPaBOBE CYJOBE PIllICHHS», «HAJIaHHS Hamagy BU-
JMMOCTI 3aKOHHUX Ail», «IITy4YHO CTBOPEHHI» MAaWHOBUI KOHQIIIKT
CJIiJ] BIJIHECTH JIO CKJIQJHUX i3 MOMJISLYy JOKa3yBaHHS OLIHOYHUX 03-
Hak. BogHouac moromkyemocs i3 'pekom b. y Tomy, mo peiiaepctBo
CJIiJ] BIIHECTH JI0 YCIYEHUX CKJIQJIB 3JIOUYHHIB, a TOMY BBa)KaTH 3a-
KiHYeHUM 3 MOMEHTY Hamajy, TOOTO 3 MOMEHTY 3aCTOCYBaHHS HACH-
JILCTBA, HE3AJEKHO BiJ TOr0, YM BAAJIIOCS BUHHHM 3aBOJOMITH Maii-
HoM. [lomiOHMI TinXig «HA BHIEPEIKEHHS» Y 3aCTOCYBaHHI
KPUMIHAJIBHOI BiJIIOBIIABHOCTI BUJIAETHCS PAIIOHAIILHUM Ta aJICK-
BaTHHUM B KOHTEKCTi e(pEeKTHBHOCTI MPOTUAIl IBOMY CKIAAHOMY H
OesrnepedHo HeOe3neuHoMy ABUIIY [4, c. 43—44].

Harangaemo, 1o ckiiajz po300i0 TakoX OIepye 3a BOJICIO 3aKOHO-
JaBIIsl TAKOIO O3HAKOIO, SIK «HAMamy, Oyay4d MOKIMKAHUM MPOTHIis-
TH OIHOMY 3 HaWOUIbII HEOE3NeUHNX MOCATaHb Ha MPaBO BIACHOCTI.
HartoMicTh YMHHA pEAaKIlisi OCHOBHOI Ha ChOT'OJHI aHTUPEHIEPChKOT
3aboponu, nependayenoi cr. 206-2 KK, BUKOpHCTOBYOUM 3BOpOT
«IPOTUITPABHE 3aBOJIOJIHHS MalfHOM MiANPHEMCTBAY, 3aKPIMIIIOE Ma-
TepialbHy KOHCTPYKIIIO CKIIaay 3JI0YHHY.

Bonnouac jierio HenocmigoBHO BUrIIsiaae nosuilis ['peka b. momno
MicIIsl PO3TalllyBaHHS IPOIIOHOBAHOI HUM 3a00POHH, TIPHUCBSIUEHOT peii-
nepctBy. CrioyaTKy 3rafiaHuii aBTOp MUIIIE, 10 MOALUIIE TYMKY PO BH-
3HaHHS POAOBUM 00’€KTOM pelinepcTBa chepr TOcogapchKoi Misib-
HOCT1 (BUPOOHHMIITBO, PO3IOALI, OOMIH Ta CIIOKUBAaHHS TOBApPIB, pOOIT i
MOCIIYT), YHACIIIOK YOr0 MPOIOHYE BKJIIOUUTH IIel CKIIaJ] 3JI0YMHY JI0
pozainy VII Ocobnusoi yactuan KK Ykpainu «3nounnu y cdepi roc-
MOJapChKol AiSTIBHOCTI. A JIelo HIDKYE Y Tid ke HayKoBiM CTaTTi
00CTOIOE IHIIYy TOYKY 30py, BBaXKAlOYd, IO MPABOBOK HOPMOIO, sKa
nependadaTiMe KpUMiHAJIbHY BiAMOBIAANBHICTE 32 pEHAEpPCTBO, MOXKE
OyTu HoBa ct. 187-1, BHeceHa 1o po3aity VI Ocobnusoi yactian KK
VYkpainu «3704MHA TPOTH BIAcHOCT [4, c. 44].

CycninbHi BITHOCHHH, IO 3a3HAIOTh HETaTUBHUX 3MiH uepes
BUMHECHHSI PEHJIEPCHKUX aTaK, € BIIHOCMHAMHU Yy cepi Tocrojapro-
BaHHS — Ha L€ 3 YCi€I0 OYEBUAHICTIO BKa3ylOTh i TEOPETUYHI JOCIi-
JDKEHHS, 1 MaTepialii MpaBO3acTOCOBHOI MPAKTUKH, 1 HOPMATHBHO-
PETYJISITUBHI CIpoOM JepKaBu MPHOOPKATH PEHAepPCTBO AK SBHIIE,
1[0 TTapa3uTy€E HA HAIIOHAJIbHINA SKOHOMIIIi.

emuyk B. xapakrepusye peiaepcTBO sSK NPOTHIIPABHY JisUTb-
HICTb 3JIOUMHHHX YTPYNOBaHb i3 MPUBIACHEHHS Yy>KOr0 MaifHa HUIs-

61



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

XOM IIaxpaicTBa, 3 BUKOPHCTAHHIM HEMPaBOCYAHUX 4H canbcudi-
KOBaHMX CY/IOBHX PIllIeHb Ta 3a CHIBYYacTi KOPYMIIOBAHUX YNHOBHH-
KiB [6, ¢. 17]. SIk Gaurmo, BKa3aHUil aBTOP HATOJIONIYE Ha OOMaHHii a
priori maxpaicbKiii MpUPOAl pelepcTBa, a TAKOXK Ha BHU3HAYAIBHIN
KOpYILIHHIA CKIagoBill miei cycninbHO HebesnedHoi misuibHOCTI. B
yHICOH 3a3HaueHoMy YenemOiit 0. nuie, mo peligepcrso B YkpaiHi
Ma€ BiZJBEPTO KPUMIHAIBHUNA XapaKTep, CIPHsIE MOTIHOIICHHIO KOpY-
NIiil 1 NOMMPEHHIO KOPYMIIHHUX cxXeM. PeliIepcTBO BU3HAYAETHCS Y
OUTBIII TPAJAMIIIMHOMY KIIOUYl — SIK CHJIOBE HE3aKOHHE 3aBOJIOIHHS
BJIACHICTIO BHACNIJIOK MPOTH3AaKOHHMX JIiH 3allikaBieHuX oci0o [7,
c. 24].

€pumenko A. CIymIHO XapaKTepu3ye «pelaepcTBO  TO-
YKpaTHChKI K BUITyYeHHS MaliHa Ha (DOpMaTbHO 3aKOHHUX ITiJICTaBaXx,
B OCHOBI BUHWUKHEHHS SIKHX JISKHTH 3JIOYHMH, 3JIOBXHBAHHS IPABOM,
MporajvHA B 3aKOHI a00 crcTeMHi Baau (PyHKIIOHYBaHHS JEepyKaBHUX
IHCTUTYTIB (CYAOBOI Ta MPABOOXOPOHHOI CHCTEM, CUCTEMH peecTparlii
opuuuHuX 0ci0 Torio) [8]. 3epkanoB [l BU3HA4Yae pelepCTBO SIK
MPOLIEC 3aXOIJICHHS BIACHOCTI (hipMu 200 MEPEXOIUICHHS OITePaTHBHO-
TO YIPaBJIiHHSI 32 JOTMOMOIOI0 IITYYHO CTBOPEHOr0 Ta po3irpaHoro 0i3-
Hec-KoH(DuikTy [9, c. 8]. Sk Gaunmo, cucteMHi Baay y QyHKIIOHYBaHHI
JepKaBHUX IHCTUTYLIH Ta INTY4YHICTb, HAJyMaHICTh KOPIIOPATUBHUX
KOH(JTIKTIB, IO JIeKaTh B OCHOBI PEHJIEPCHKUX 3aXOIUICHb, € KITHOUYO-
BUMH €JIEMEHTAMH Bi/IIIOBITHUX aBTOPCHKUX JICQIHIITIH.

Ha nymky ®anpmoBHuka /[l., pedepcTBO — 1€ HE3aKOHHE I10T-
JIMHAHHSI YM 3aXOIUICHHS OJTHOr0 Cy0’€KTa rocrojaproBaHHs abo yac-
THHU WOT0 BJIACHOCTI IHIIMM. ABTOp JIOJIA€, IO IO CYTi IIe KOMOiHO-
BaHa (GKOHOMIYHa, IOpWAMYHA, OpraHizamiiiHa, iHdopMaiiiHa)
JISTIBbHICTh, CHOPSAMOBaHAa Ha 3aBONIOJIHHS Oi3HecoM. 3 iHTepecoM
cnpuiimaeTbes iHpopmatis danpmoBHuKa [, Ipo Te, 1o pelepebke
3axOIUICHHS 3a3BHYail Tependayae AeKinbka eramiB: iHQopmariii-
HUH — 30MpaHHsT KOPUCHOI iHQoOpMalii mpo MmianpueMcTBO, obpaHe
XKEPTBOIO (LIO0 aKTUBIB, TOCIIOAAPCHKOI AISIIBLHOCTI, MPOAYKLii, ¢i-
HaHCOBOT'O CTaHy, 3aCHOBHUKIB, KEPIBHHUKIB, €MITOBAaHUX I[IHHUX Ta-
MepiB TOIO); MIATOTOBYMI — CTBOPEHHS HETaTMBHOTO iH(OpMAIliii-
HOro (YOHY 100 MiANPUEMCTBA 3 BUKOpucTaHHSIM 3MI 3amis Horo
JCKPEIUTAIIIT TIepe] MEHEe/KepaMy | akilioHepaMu; aKI[iOHECpHUNA —
CKYITOBYBAHHS 4epe3 MiJCTaBHUX OCi0 akuii mimnmpueMcTBa y api0-
HUX aKIiOHEPiB, 3aMiHa BJIACHHUKIB i KEPIBHUIITBA; CYAOBUI — MOIaH-
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Hsl HaJ[yMaHHX T030BIB y CyJId 3 METOI (hOpMYyBaHHS YMOB IS ape-
Ty aKmiid, 4acTok abo MaliHa, MOpYIIEHHS KPUMiHAJIBHUX CIIPaB;
CHJIOBUH — 3aXOIUICHHS MiINpUEMCTBA, ()OPMYBAaHHS MapajiebHOrO
opraHy ympaBiiHHS, QI3MUYHUA KOHTPOJIb HAJl MiAPHEMCTBOM; IIOT-
JMHAHHS — Y3aKOHEHHsI TpaB HOBUX BiacHUKIB [10, c. 143].

AnpoxiHa O., CBOEIO Ueprolo, BBaXKae periepcTBOM YMHCHI [ii,
CHIpSIMOBAaH1 Ha 3aXOIUIEHHS YIPABIiHHS B TOCIIOAaPCHKOMY TOBapHC-
TBi Ta BUMHIOBaHI LUISXOM BHKOPUCTAHHS MPOTAMH y YHHHOMY 3a-
KOHO/IaBCTBi, IPOSIBIB HEMOOPOCOBICHOT KOHKYpEHIiT abo Oe3mocepe-
JHBOTO TOPYLICHHSI HOPM 1HIIMX raixy3ed mpasa. Bapro noxartu, mio
3rajiaHa JOCIiAHUI BHOKPEMITIOE SIK BIIACHE KpUMiHaIIbHE peiinepc-
TBO, TakK 1 peiIepCTBO, MOETHAHE 3 TTOPYLIEHHSIM HOPM LHBUIBHOTO,
aJIMIHICTPaTUBHOI'O YW IHIIMX rainy3edl mpasa. [lin kpuMiHaIHLHUM
PeiIEepCTBOM TMPOIOHYETHCS PO3YMITH 3a00pPOHEHI KPUMiHAIbHUM
3aKOHO/IABCTBOM YMHUCHI IPOTUIPABHi Aii, 110 BUNHIOIOTHCS IS pea-
mizanii 0coOOMCTUX YW KOPUCIMBHX IHTEpeciB cy0’e€KTa, CpsIMOBaHi
Ha 3aXOIMJIEHHS YNPaBIiHHSA y Cy0’ €KTi rocrnoJaproBaHHS, Taki, IO
CTBOPIOIOTH 3arpo3y a0o 3amoilo0Th 3HAYHY IIKOIY iHTepecaM Bia-
CHHKIB (3aCHOBHHKIB), aKIiOHEpiB, IHIIMX YYaCHHUKIB Trocmojap-
CBKOT'O TOBapUCTBa, a Takox iHBecTopiB [11, c. 9]. BkaziBku Ha Ko-
pUCIHBI 1HTEpecH «pelaepiB», Ha METy IPUMYCOBOI 3MiHH
yIpaBJiHHS (MEHEIPKMEHTY) B 3aXOIUTIOBAHOMY MiANIPUEMCTBI, a Ta-
KO)K Ha MaTepiaJibHy O03HAKy 3Ha4HOI HIKOAM MOEAHAHUM 13 MiINpH-
€MCTBOM 0C00aM 3arajioM BUAAIOTHCS CITYITHUMHU.

[uOynbpauk T. BIICTOIOE MO3UILIIO, 3TIHO 3 SIKOK PEHIEPCTRBO SK
0COONMMBUI BHJ JiSAJIBHOCTI Ha PUHKY KOPHOPATUBHOIO KOHTPOJIIO
CTaHOBUThH COOOIO TMOCIIIOBHE a00 mapajeiabHe 3I1HCHEHHS peliep-
ChKUX aKIlii (aTak abo mpoekTiB). [lo ocHOBHUX (BOpM peraepChKux
aKIiil aBTOpKa BiJTHOCUTB: HEAPYKHE (BOPOXKE) MOTJIMHAHHS KOMITa-
Hil, 110 Mae MpaBa Ha MPUBAOIMBHI IS peiiepiB aKTHB; OTPUMAaHHS
KOHTPOJIO HaJl aKTUBAMH BHACHIZIOK OaHKPYTCTBA; OCKAPKEHHS MPaB
HA aKTHBU 3 BHKOPUCTAHHSM CyJ0BOI CHCTEMH; MPUMYC IJISl YKia-
JICHHSI YTOJM 3 aKTUBaMH, Y TOMY YHCIIi 3 BUKOPUCTAHHSM iHCTpyMe-
HTIB KOPIOPATUBHOTO MAHTAXY; OTPUMaHHS KOHTPOIIO HaJl aKTHBOM
HUISIXOM HOTO TAEMHOTO BHKpaZeHHsS abo maxpaicTBa; JT0OIFOBaHHS
IHTEpEeCiB B OpraHax Jep)KaBHOI BJIaJM BHACIIJIOK 3MOBH 3 JICP)KaB-
HUMH CITy>KO0BIsIME Tomo. CKiIafHO HE TIOTOAUTHUCH 3 THUM, IO YKpa-
fHCBKE peiiiepcTBO TiepedyBae y CBOEMY NIEPMAHEHTHOMY PO3BUTKY:
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3Ba)Kalouu Ha HOBI MOJIITHYHI Ta COLIaIbHO-EKOHOMIYHI YMOBH, peii-
JiepH MOCTIMHO 1M1eHTU(IKYIOTh HOBI, OLTBII Ji€Bi Ta MoximHi Gpopmu
peamizauii peiiaepchkux npoekTiB [12, c. 9].

BonHovac 10BOAMTHCS BH3HATH, 110 BUCIOBIEHUH MiAXia 10 po-
3yMIHHSI peiiepcTBa K aHTUCYCHITBHOIO Ta aHTHIPABOBOTO SBUINA
He BiAPI3HAETHCS OPUTIHANBHICTIO UM MPAarMaTUYHICTIO — TYT MPOCTO
MepepaxoBylOThCSI OCHOBHI 3aCTOCOBYBaHI Ha MPAaKTHUIl CIOcOOM
OTPUMAaHHS KOHTPOIIIO HAaJl KOMITAHIEI0 YU 1 OKPEMHMH aKTHBAMH,
MPUYOMY SIK LIJTKOM JIErajibHi CIIOcOOM (SK-OT OCKap>KEHHs IpaB Ha
aKTHBH B CyIli), TaK i BiIBEPTO KpUMiHAJIbHI (HAIPUKIIA]], BUKpaICH-
Hsl MaTepiajdbHOro akTUBY). Ha jkajb, OUTbII-MEHI YiTKOr0 PO3YMiH-
Hs1 0COOJINBOT MPUPOIH peiIepCTBa K Napa3UTYIOuoro Ha eKOHOMIIT
Ta BiJTHOCHHAX BJIACHOCTI siBHUIIA, Horo cneun¢iky Big LluOynpauk T.
MU HE OTPUMYEMO.

Bike 3 mosumiii exoHomiuHoi Hayku binsgk HO. Big3Hauae, 1o
peraepcTBOM CIlii BU3HABAaTH MPO(ECiiHy MisUTBHICT 3 YINPaBIiHHS
KOPIIOPaTUBHUMH KOH(QJIIKTAMH 3 METOI0 OTPUMAaHHS MOXJIUBOCTI
PO3MOPSKATUCS MIAMPUEMCTBOM, BKJIFOUAIOYM HOTo Oi3HEC, aKTUBH,
MOTEHIliaN Ta iHIIe, a00 3 METOW OTPUMAHHS BijJi KOMIIaHII MaTepia-
JIbHOI BUTOAM Ha II03a€KOHOMIYHHUX IIificTaBaXx O3 BCTAHOBJICHHS
KoHTpOmo. [Ipu 1bOMY MiJi KOPHOPATUBHUMH KOHQIIKTAMHU MPOIO-
HYETbCS PO3YMITH Taki iX BUAM: MK aklioHepamH (IpylnaMH aKiio-
HEpiB); MK HOBHM BJIACHHKOM 1 TIEPCOHAJIOM; MK MEHE/PKMEHTOM 1
MEPCOHAJIOM, B CEPEAMHI MEHEDKMEHTY; MIXK BJACHHUKAMH 1 MEHEIDK-
MEHTOM; iHII KOH(IIKTH, y T. Y. KOH(IIKTH IIOJ0 BIACHOCTI; BH-
KJIMKaHi BiqUyXKeHHAM akiii (yacTok) Tomo [13, c. 43].

Baiikosa 1O. BU3Hauae peiiiepcTBO K JACBIaHTHY (OPMY COIliaTb-
HO-€KOHOMIYHOI MOBEJIHKH CYO €KTIB y cdepi mepepo3noairy npas
BJIACHOCTI, CIIPSIMOBaHy Ha OJIepKaHHS KOHTPOJIO HAJ aKTUBAMH iH-
KX cy0’€KTiB €KOHOMIYHOI MOBEIIHKH, BUKOPUCTOBYIOUH JUISI IILOT'O
MOPYIIEHHS SIK COILiaJibHUX, TaK i MpaBOBUX HOpM. PeiinepcTBO 3aB-
KM OXOIUTIOE, TIO-TIEPIIIe, 3AMOITHHS KON CY0’ €KTaM COIiaJIbHO-
€KOHOMIYHOT JIISUTbHOCTI, MO-APYTe, eNEeMEHTH 3JI0BKUBAaHHS TPaBOM
1 HemOOpOCOBICHOT KOHKYpeHIii [14, c. 11].

HaBenene BH3HaueHHs, 3HOBY K, HIYUM OCOOJIMBO «PEBOJIOLIN-
HUM» HE BiIPI3HAETHCS, OPIEHTYE HA, TAK OM MOBUTH, KJIACHYHE PO3Y-
MiHHA cyTi peraepctsa. [Ipy IbOMyY TTO3UTHBHO CIIPUHAMAETHCS BKa3iB-
Ka Ha BiIMIHHICTH pelepcTBa Bi IHIIKMX 4YacTO 3MIIIyBaHUX TOHSTH,

64



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1(1),2017

BKJTIOUAIOUH TaKi, SIK HEIPY>KHE TMOTIMHAHHS, CUJIOBE Ta KpUMIHAIIBHE
3aXOIJICHHS, «TPIHMEI» (KOpIMOpaTHBHUI MIaHTaxX). Yci Ui MposBH
€KOHOMIYHO Opi€HTOBAHOI MOBEAIHKU (IIPUUOMY SIK 3aKOHHI, TaK 1 He-
3aKOHHI) MalOTh CBOIO CHElU]iKy, pi3HE 30BHIIIHE OQOPMIIEHHS, a
OT)Ke, BUMAraroTh Pi3HUX 3aXO0/IiB pearyBaHHs 3 OOKY Jiep KaBH.

Vike 13 BUKJIaIeHOr 0, HECKJIQJHO MIOMITHTH, 110 FOPHIMYHO KOPEKT-
HO BU3HAYUTU PEHAEPCTBO BKpall HEMPOCTO Yepe3 OUCBHIHY Pi3HOMa-
HITHICTb MPOSIBIB Ta (GOpPM LBOTO sIBHIIA. PeliiepcTBO MOXke po3risiia-
THCh 1 K MPAaBOMIPHUM MPOIEC PUHKOBUX BiHOCHH, i SIK HE3aKOHHA
JISTIBHICTD OPraHi3oBaHUX TPYI, IO Ma€ O3HAKH HU3KH 3JI0YMHIB. 3a
TaKUX 0OCTaBMH JOLUIBHUM BHUIAETHLCS MIAX1T 10 BU3HAYEHHS TOHATTS
peiiiepcTBa 4Yepe3 CUCTEMHMI aHaji3 MOro HalOUIBII TOIIMPEHUX
(i1 BogHOUac HeOE3MEYHMX) MPOSBIB, MO JO3BOJHUTH HA KOHIENTYallb-
HOMY piBHI YCBIIOMHTH HOT0 CyTh Ta BHOKPEMHTH HOT0 OCHOBHI IPO-
TUTIPaBHI GOPMH, a TAaKOXK PO3POOMTH BiIIOBIAHI 3aX0AM KPUMIHAIIb-
HO-TIPaBOBOI MPOTHI.

Icaer O. cripaBeUIMBO BKa3ye, 110 YaCTO MOPs i3 HETHIIOBUM JIIsI
KPUMIHAJIBHOTO TPaBa MOHATTSIM «PEHIEpCTBO» TaKOXK BHUKOPHCTOBY-
€TBCS TEPMIH «3aXOIUICHHS», IPH LLOMY B JCSIKUX BUIAJKAX BKA3Y€ETh-
cs Ha KOpIiopaTHBHE a00 HE3aKOHHE, HEAPYKHE 3axoruieHHs. Hepiako
MOpsiTT 13 TEPMIHOM «3aXOIJIEHHSD» 3aCTOCOBYETHCS TEPMIH «3aBOJIOJIH-
HS», a B JIGIKUX BHUIAJKaX HAEThcsi Oe3mocepeHbo Mpo «peinepebke
3aXOIUICHHsD. TakuM YMHOM, TEPMIHU «PEHAIEPCTBO» 1 «3aXOILICHHS
3aCTOCOBYIOTBCS SIK CHHOHIMH. 3BEpTal04M yBary Ha JIGKCHYHE 3Ha4YCH-
HSI CITOBA «3aXOIUIEHHs» (0COOIMBO B HOro TpaaumiiHOMY KpUMiHAIb-
HO-TIPABOBOMY KOHTEKCTi), JOCHITHUK POOUTH BHCHOBOK PO T€, IO
BOHO OLJIBIIIE CTOCYETHCS aKTMBHUX, arpeCHUBHUX, CHJIOBHX i, Mox-
JIMBO, 1€l TEPMiH CTOCOBHO PO3IJISIyBAaHOTO KPUMiHAJIBHO-TIPABOBOTO
(heHOMEHA MEBHOIO MIpOIO OyB OOIPYHTOBAHO 3aCTOCOBYBAHHUM DaHiIIIe,
KOJIM 3aCTOCOBYBAJIMCSI «CHJIOBI 3aXOIUICHHS» MiNPUeMCTB. BogHouac
3aCTOCYBaHHS CHJIM MiJ 4ac 3aBOJIOAIHHS BIAaCHICTIO (MaiiHOBHMH aK-
THUBaMH) MANPUEMCTB 3aBKAW OyJI0 JIIE KiHIIEBUM €TarioM TaKoi 3710-
YMHHOI JisUTbHOCTI. Lle 3710uvHHE IiSHHS TIEPEBAYXKHO 3iHCHIOETHCS
IUISIXOM MiAPOOJICHHS IOKYMEHTIB Ha IPAaBO BOJIOJIHHS TaKO BJIACHI-
cTio. BomHouac 3axoruoBay He MOXKe CTaTW BIACHHKOM Yepe3 3axOll-
JIeHHS MaiiHa MiATPUEMCTB, OCKUJIBKU BIACHICTH MOJKHA HAOyTH BUIHS-
TKOBO 3aKOHHUM LULIXOM. BHXOAs4M 3 BUKIAAEHOTO, MPUETHYEMOCH
no aymku Icaesa O. mpo Te, 110 TEPMIiH «3aXOIUICHHS» HE MOXHA 3a-
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CTOCOBYBaTH JI0 3JIOYMHIB, ITOB’SI3aHMUX 13 3aBOJIOJIIHHSM BJIACHICTIO
(MaifHOBUMH aKTHBaMHM) MiApueMcts [15, c. 36].

BucHoBku. [lizcymoByIOUM BUKIIAJICHE, 3a3HAYUMO, 1110 3BEIICH-
HSl BCIX MpOOJEMHUX MHUTaHb, SKi OTOYYIOTh (PEHOMEH peiaepcTBa,
70 €JMHOTO 3HAMEHHHKA ICTOTHO YCKIIQJAHIOETHCA 4Yepe3 BiJICYyTHICTh
CHeliaJbHOI KPUMIiHAIBHO-TIPABOBOI 3a00pOHH, siKa O aKyMyJrOBaa
BCi CKJIaJIOBI YaCTHHH [[HOT'O aHTHCOLIAILHOTO SIBUILA Ta BCTAHOBJIIO-
BaJia BIAMOBIAAJIBHICTh BIJMOBITHO 10 HOTro TspKKOCTI. [lpu mpomy
OYEBHHO, IO (heHOMEH pelaepcTBa € CKIaJHUM, MDKIHCTHTYIIIOHA-
JLHUM, HACKPI3HUM JJISl CYCITLIBCTBA Ta €KOHOMIKH, CHUTHAJI3ye MPOo
CyJacHHMH CTaH IMepexiHOT eKOHOMIKHM HAaIlol Jiep>KaBU Ta XapakTe-
PHU3YETHCS HASBHICTIO BUCOKOT KOPYIIIIHOT CKIIAZ0BOI. Y PaXxoBYIOUH
TaKy, yMOBHO KaKyuH, e)eMepHy CyTh pelJiepcTBa, HOro MiHJIMBHHA
XapakTep, 3alpoloHyBaTH yHi(iKoBaHE BU3HAYCHHS MOHATTS peie-
pCTBa, a TUM OUIbIIE «ITOMICTUTH» WOTO B YiTKi MEXi OKpeMoi KpH-
MiHaAJIBHO-IPABOBOI 3a00POHU € 3aBJAaHHSM HE 3 JICTKHX (SKIIO B3a-
rajii MOXKJIMBHM).
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Hdynopos A. A., Turapenko C. C.

K BOITPOCY O KOPPEKTHOM YTI'OJIOBHO-IIPABOBOM
OIIPEJEJIEHUU 3AXBATA CYFBEKTOB
XO3SCTBOBAHUS (PEMJEPCTBA)

Paccemampusaromes uznodiceHnvle Ha CMPAHUYax HOPUOUYECKOU U IKOHOMUYe-
CKOU TUMepanmypvl NOOX00bl K ONPeOesieHut0 peioepcmead Kak CONCHO20 AHMUCOYU-
AbHO20 U AHMUNPABOBO20 (DeHOMEHA. AHAMUBUPYIOMCS TOYKU 3DEHUs. OMHOCU-
MENbHO 00513aMENbHbIX NPUSHAKOS petidepcmea, 06pauaemcs 6HUMaHue Ha obujue u
OMAUYUMENbHbLE XAPAKMEPUCUKY 3axeama npednpusmuil. Ilo pesynvmamam Kpu-
muyecko2o 0030pa gopmynupyemcs 0600warwUll 661800 0 UPE3GLIYALIHOU CLONCHO-
CMu U MHO20ACNEKMHOCMU PEtiOepCmea KAk CUCIEMHO20 ABNEHUS, YO 3ampyOHsiem
603MOJICHOCIb (POPMYTUPOBAHUS. €20 YHUDUUUPOBAHHO20 ONpedelieHus, a MaKdice
603MOJICHOCIb 3AKPENIeHUs. MAKOU OeUHUYUY 8 OMOENbHOM Y2O0L08HO-NPABOGOM
3anpeme.

Knrouesvie cnosa: petidepcmeso, 3axeam npeonpusimusi, CIUsSHUE U NO2IOUeHUe,
KOPNOpamusHwLil KOHQAUKM.

Dudorov O. O., Titarenko S. S.

TO THE QUESTION OF CORRECT CRIMINAL LAW
DEFINITION OF SEIZURE OF SUBJECTS OF ECONOMIC
ACTIVITY (RAIDING)

Approaches to the definition of raiding as a complex antisocial and anti-legal
phenomenon described in the pages of the legal and economic literature are
considered. Points of view on mandatory elements of raiding are analyzed, attention
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is drawn to the general and distinctive characteristics of the seizure of enterprises.
According to the results of the critical review a general conclusion is formulated
about the extreme complexity and multidimensional nature of raiding as a systemic
phenomenon, which makes it difficult to formulate its unified definition, as well as the
possibility of securing such a definition within a separate criminal law prohibition.
Key words: Raiding, seizure of enterprise, mergers and acquisitions, corporate conflict.

VIIK 340.1
Jlannenona 0. O.,
JIOLEHT Kadeapu KpuMiHaJIBHOTO TIpaBa i Ipolecy,
Hanionanbhuii aBianiiiauii yaisepcurer, M. Kuis

MNMPUPOJA KPUMIHAJIBHOI'O TA KPUMIHAJIBHO-
BUKOHABYOTI'O ITPABA I KPUMIHOJIOI'Ti 3A HOBOIO
JOKTPHUHOIO KJIACI/I(I)IKA]_[Ii IOPUANYHUX HAYK

Ha ocnoei Hogimmuboi doxmpunu kiacugixayii opuouuHux Hayxk 3anponoH08aHoO
sapianm po36UMKY KPUMIHATLHO20 | KPUMIHATLHO-8UKOHABYO20 NPABA MA KPUMIHO-
J102ii 8 AHMUKPUMIHATLHY 2ANY3b NPABA, BUNPABHO-MPYO08e CYOOUUHCIMBO Md 8 Oeli-
Kkmonoeito. Pozensanymo Hogimuw 0OKmpury Kiacu@ixayii wpuoudHux HayK y KOH-
meKkcmi ixX 2inepepynosux 3a80akb HA MeOPONOSIYHI IOPUOUUHI HAVKU, De2yTIsIMUEHT
FOPUOUYHI HAYKU MA AHMUOETIKMHI IOPUOUYHI HayKu. Buxnadeno cymuicmo knacughi-
Kayii opuOUYHUX HAYK HA NPABOSI | HeNnpasosi IPUOUYHI HAYKU MA HA AHMUOETIKINHI
i be30enikmui opuduuHi Hayku. Poskpumo cymuicmv anmuxpuminanvrol eanysi npa-
84, UNPAGHO-MPYO0BO20 CYOOUUHCMEA | OeNIKMONO2T 8ION0GIOHO SIK OA3UCHOAHMU-
0enikmHoi npasosoi pUOUYHOT HayKu, NPOYeOYPHOI AaHMUOETIKMHOT NPasosol pu-
OUUHOI HAYKU MA MEMOOUYHOI AHMUOETIKIMHOI HeNnPAa8o8oi IOPUOUYHOT NOTIHAYKU.

Knrouosi cnosa: anmukpuminanvha 2any3e npasa, GUNPAsHO-mpyoose cyOOUUH-
CMB0, KPUMIHOIOZISA, HOGIMHS OOKMPUHA KIACUDIKaYiT OPUOUUHUX HAYK.

IMocTanoBka npo6aemu. HoBiTHIN HayKOBHIA CTaTyC KpUMiHAb-
HOT'O Ta KPUMiHAJTbHO-BUKOHABYOTO MPaBa i KPUMIHOJIOTIT HAWOUTBII
MOBHO PO3KpWBAaE po3pobiieHa aBTopoM, Kupuyenkom O. A. Ta iH.
HOBITHS JOKTpUHA Kiacuikaii ropuaguuaux Hayk [1, c. 106-110; 2,
c. 134-139; 3, ¢. 3-16; 4, c. 68-70; 5, c. 166—-170; 6 Ta iu.], 3rigHO 3
SIKOIO, BKa3aHi HAYKOBI Tally3i 3HaHb MAIOTh PO3BUTUCS BIIIMOBIIHO B
AHTUKPUMIHAJBHY Taly3b [paBa, JENIKTOJOr0 Ta BHIIPABHO-
TPYZOBE CYIOYMHCTBO, MOXKE€ OyTH TpEACTaBlieHa 332 HACTYITHUMH
MiJICTABAMH y KOHTEKCTI:

1. lNneprpynoBux 3aBJlaHb IOPUIUIHUX HAYK.

2. BukoHaHHS TIepIIOro OCHOBHOrO 0a3MCHOTO 3aBAaHHS i3 po3-
poOKkH 1 peanizanii HalOUIBII eeKTUBHOI, pallioHaIBHOI Ta SKICHOI
MPaBOBOI periaMeHTanii HeoOX1THMX CTOPiH CYCIIBHOTO KHUTTSI.
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3. 3milicHeHHSsI JPYyroro OCHOBHOI'O 0a3WCHOIO 3aBIaHHS i3 PO3-
pOoOKH 1 3acTOoCyBaHHSI HAlOLTBII epEKTUBHUX, palliOHATBHUX Ta SIKi-
CHHX 3aco0iB MPOTHIIl MOPYLIEHHSM IIi€i MpaBOBOI periaMeHTarii,
TOOTO 3aC00iB MPOTH/IIT MTPABONIOPYIICHHSIM.

Mera cTarTi Tojsrae y 3AiMCHEHI aHaIi3y HOBITHBOI MPUPOIU
KPUMIHAJIBHOTO Ta KPUMIHAIBHO-BUKOHABYOTO MpaBa i KpUMIHOJIOTI]
32 HOBOIO JJOKTPUHOIO Kiacu(ikallii FOpUANYHHX HAYK.

Buxnan ocHoBHoro marepiaiay. OnHa 3 ocTaHHIX Bapiaiii HOBIT-
HBOI JIOKTPHHM Kiacudikalil FOpUIMYHUX HAyK Ha OCHOBI iX Ti-
MEeprpynoBUX 3aBlaHb (IIEPIIOTO i JPYyroro OCHOBHOTO 0a3MCHOrO 3a-
BJIaHHS IOPHCIPYJICHII]) 3 ypaxXyBaHHSIM YTOYHEHOTO HaiiMEHYBaHHS,
MOHSTTS, CHCTEMH, 1HIIMX OCHOB iCHYIOUHX 1 MEPCIEKTUBHUX IOPUIHU-
yHux Hayk) [1, c. 106-110; 2, c. 134-139; 3, c. 3—-16; 4, c. 68-70; 5,
c. 166-170; 6 Ta iH.] MOXxe OyTH MPENCTABIICHA Y TaKil PEIAKIIil:

1. Teopoaoriuni opuauyHi HayKkHn, TOOTO HayKH, SKI TOKIMKaH1
po3pobutn (inocoChKi, COILIONOTIYHI, MOJITOJOrYHI, (LIONOTIuHI,
TICHXOJIOTIUHI, TEOPOJIOTiYHi, ICTOPHYHI Ta iHII TEOPETHYHI OCHOBH
I0/I0 PaIliOHAILHOTO, €)EKTUBHOT'O Ta SIKICHOTO MTPOBENICHHSI KOXKHOTO
3 HANPSAMIB IOPUANYHOT AisUTBHOCTI, 8 TAKOX Ul CTAHOBJICHHS Ta PO3-
BUTKY B KOHTEKCTi BUKOHAHHSI [IUX 3aBAAHb IHIINX IOPHIMYHAX HAYK:

1.1. Mononaykn: ®inocodis ropucnpyaenuii (pinocodis mpasa'),
[Nomitonoris ropUCTpyAeHIIii (Teopis JiepkaBu B MEKaX TaKOl Tpaju-
LIHHOT TEOPETUYHOI IOPUIMYHOT HAayKH, K «Teopist iep>kaBH 1 paBay),
CorrioJorist ropucnpy/eHtiii (cortionorist npasa), [Icuxomoris ropucnpy-
JeHmii (fopuandHa rcuxonoris), FOpraekonoMmika (Ha OCHOBI MOJITEKO-
Homii), Teopororis roprcnpyAeHLil (Teopis mpaBa B Mexax Ti€l K Tpa-
JUIIHHOT TEOpETHUHOI IopuaAnYHOI Hayku «Teopis iep:kaBu 1 mmpaBay),
IcTopist BITUM3HSIHOI MOMITOMNOTII 1 Teoponorii ropucnpyaeHuii (icTopis
Jiep>KaBH 1 mpaBa Ykpainu), [cropis 3apyObkHOI momiTonorii i Teoponorii
1opuctipyaeHmii (icropis aepkaBu i mpaBa 3apyObKHHX KpaiH), lcropis
MPABOBHUX BYEHB (iCTOpPisl MPABOBUX 1 MOJMITUYHHUX BYEHB) Ta iH.

1.2. Mominayku: ®inonoris ropuctpyjieHiii, EHIuKIonemis
topuctpyzaeHuii, [TopiBHsbHA ropUCTIpyAeHIIis (TTOPIBHSUIbHE IPaBO-
3HaBCTBO), [lenarorika ropucnpyaeHuii Ta iH.

Tyt i Hajjani BKkasaHe icHyroue HaliMEHYBaHHs HAyKH, KOJIM BiJCYTHICTb TaKOTO TOSCHEHHS CBIYHTH
Ipo Te, IO y MEepIIOMy BHIAJIKY 3alpoOIOHOBaHE HaWMEHYBaHHs IEPCIICKTHBHOI IOPUIHMYHOI HAYKH
a00 3anMIIeHe HakMEHyBaHHS iCHYIOUOT HayKH.
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2. PeryassTuBHI IOpUaAMYHi HAYKH, SKI MalOTh PO3POOHUTH Mpa-
BOBE PErYJIIOBaHHA «O€3/EMKTHUX» (TTO3UTUBHHUX, HEKOH(IIKTHUX)
CTOpIH CYCITUTLHOT'O XKHUTTS:

2.1. TeopoJorisi Aep:kaBHO-NPABOBOI0 YNPABJIHHSA (Jep)KaBHE
YIIPaBIIiHHS, SIKE K CHCTEMY HayK HEOOXiHO MOBEPHYTU B «JIOHOY
IOPHUCIPYACHIIIT).

2.2. T'any3eBi perya1THBHI IOPUIMYHI HAYKH:

2.2.1. BayrpimHi: AsiariiiHoOy/iBHa, ABTOOY/1iBHA, ArpapHa, AH-
TUJIETIKTHA (PaBOOXOPOHHE MpaBo), ATMocdepHa, ATOMHOEHEpreTuy-
Ha, bankiBcbka, biOmioreuna, ByniBenbna, Bromkxerna, BerepuHapHa,
Bupnasuuua, BiiickkoBa, BornebopHa, Bomna, [lo3BinbHa, JKutiosa,
3anisHnuHOOymiBHa, 3emenbHa, KopabneOyaiBHa, KynbTyposoriuHa,
Jlisunroea, Jlicora, Jlirensiiina, MamnmnoOynieHa, Meauyna, Merporo-
roceptudikataa, Mucrenpka, MutHa, MyHninunansHa, Hagpoapxeono-
rigHa (Kozekc mpo Hajapa Ta iH.), HaykoBa, HorapianbHa, OcBiTsIHCEKA,
[enciitna a6o Corianbha, [lomatkoa, [parieoxoponna, [IprkopaonHa,
Ipuponooxoponna, [Ipomuciosa, Peectpaniitna, Canitapna, CimeiiHa,
CnoxxuByooxoponna, CroptusHa, CtpaxoBa, Teosoriuna, ToproBesb-
Ha, TpancnoptHa, @inancosa, [1loy0i3HecoBa Ta iH. Tayry3b HpaBa YKpa-
iHu (Bcboro Onm3bko S0-TH HAayK).

2.2.2. Mixnaponui: AtmochepHa, ATomHOeHepreThyHa, bymi-
BenbHa, Bunasuuua, Jlumiomatnuna abo Koncynechka, Exonorivuna,
KopabneOynisua, Kocmiuna, Mucternbka, Mopcbka, OCBITSHCBKA,
CnoprusHa, Teonoriuna, [1loy0i3HecoBa Ta iH. rainy3b Mpasa.

3. AHTHAENIKTHI OPUIWYHI HAYKH:

3.1. Ba3ucHOAHTUAENIKTHI IOPUANYHI HAYKH, SKi MalOTh PO3-
poOuTH MpaBoBY OCHOBY (6a3uc) paiioHaNbHOI, epEeKTUBHOI Ta sIKic-
HOI IPOTUAIT KOXKHOMY 3 BH/IIB IPABONOPYILICHb:

3.1.1. Buyrpimmsi:

3.1.1.1. CynyTHa 0a3HCHOAHTHEJIKTHA IOPUIMYHA HayKa:
KoncrutymiiiHa rany3s npaBa Y kpaiHu.

3.1.1.2. MoHoaHTHIeJJiKTHI 0A3MCHOAHTHUETIKTHI IOPUANYHI
HayKH: AHTUKpUMIiHaJbHA (KpUMiHAIBHE) 1 AIMIHICTpAaTHBHA Taly3b
npaBa Ykpainu [23, c. 69].

3.1.1.3. PeryasiTUBHO-aHTHAETIKTHI 0a3MCHOAHTHAECTIKTHI
opuanuni  Haykm: Tpynmosa (TpyzmoBe), [e-dbakro wmaitHOBO-
norosipHa (1uBUIBHE) 1 Jle-tope MaliHOBO-oroBipHa (apOiTpaxcHe,
rOCIoJapChKe) Taly3b npaBa Y KpaiHu.
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3.1.2. Mixxnaponni: AHTHKpuMiHanbHa, Jle-pakro maliHOBO-
norosipHa i [le-rope MaitHOBO-7[0r0BipHA Tay3b MpaBa.

3.2. IIpouenypHi IOpUAMYHI HAYKH, HA SIKi TIOKJIAJIAETHCS 3aBIaHHs
3 po3poOkH TpaBoBOi (hopmu (NIPOLICAYPH, MOPSJIKY) pPaIliOHAIBHOI,
eeKTHBHOI Ta SIKICHOI MPOTHIT KO)KHOMY 3 PI3HOBHUIIB MPaBOIOPY-
IICHB!

3.2.1. BuyTpimHi:

3.2.1.1. HoninaykoBuii Hanpsim: Teoponorisi aHTHUAETIKTHUX
BiJIOMOCTeH (Teopis JoKa3iB).

3.2.1.2. CynyTHs mpoueaypHa opuaudyHa Hayku: KoHcTuty-
HiiiHe CyZ0YMHCTBO Y KpaiHH.

3.2.1.3. MoHoaHTHeJIKTHI NpoueaypHi IOPUAWYHI HAYKH:
AnTHKpUMiHATBHE (KpUMiHAJIBHE TpOlleCyabHe) Ta AMIHICTPaTHB-
He (aJMIHICTPaTUBHUI MpoIIeC) CyTOYMHCTBO Y KpaiHu.

3.2.1.4. Pery1aTMBHO-aHTH/EJIKTHI TPpOUeAYPHi IOpUIUYHI
Hayku: TpynoBe (4acTKOBO — mpomeaypHa yactiHa Komekcy 3akoHiB
PO Mpario, B OCHOBHOMY — HU3Ka 1HIIUX JUCHHUILTIHAPHUX [TPABOBUX
aktiB), [e-pakro MaiiHOBO-IOTrOBipHE (UMBUIBHE MpoIleCcyaibHE) i
Jle-tope MaitHOBO-J10roBipHE (apOiTpaskHe MpolecyaibHe, TOCHoaap-
CBKeE IpollecyaabHe) CYI0YMHCTBO Y KpaiHH.

3.2.1.5. lonaTkoBi mpouenaypHi ropuam4Hi Hayku: OpancTuyHe
(mponenypHa vactuHa teopii OP/I), BunpaBHo-TpynoBe (kpuMiHab-
HO-BHKOHaBYe) i BukoHaBue (HHM3Ka BHKOHABUMX NPABOBUX aKTiB 3a
THIIMM CYZIOYMHCTBOM, HK aHTUKPUMIHAJIbHE) CYIOYMHCTBO Y KpaiHu.

3.2.2. MixxHapoani: AHTHKpuUMiHadbHe, Opauctuyne, [e-hakro
MalHOBO-ZI0rOBipHE i J{e-fope MalfHOBO-IOTOBIpHE CYI0UYMHCTBO.

3.3. MeToan4Hi IOpPUANYHI HAYKH, 3aBJaHHS SKUX IOJIATaE B
PO3po01Ii CKIIaIOBUX YACTHH IIACHOT (KPUMIHATICTHYHOT) 1 HerimacHoi
(opaucTruHOi) MeTOAMKM (TEXHIYHMX 3ac00iB, 3araJbHUX IPaBHII
MOBODKEHHS 3 HUMH;, TAKTUYHUX NPUHOMIB TPOBEJCHHS MPAKTUYHUX
JiKl; METOMYHHUX PEKOMEH ALl 3 MPOBEICHHS KOXHOI 31 CTaJIill Ta-
KOT MPOTH/IiT) MPOTUI] MPaBONOPYILICHHSM:

3.3.1. Mononayku: Kpuminamictuka, OpaucTuka (MeToanvHa
yactuna Teopii OP/I).

3.3.2. lloninayku: [Jenikromnoris (kpuminonorisi), FOpuanuna me-
nunvHa (cynosa meauiuHa), KOpumuuHa neuxiaTpis (CymoBa ncuxia-
Tpig), HOpuauuna Oyxrantepis (cymoBa Oyxranrepis), HOpuaumuna
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cratuctuka (cyzmoBa cratuctuka), KOpuanuna kiOepHeTuka (CymoBa
KiOepHeTHKa) Ta iH.

3.3.3. [loninaykoBi Hanpsimu: FOpuanyna excriepronoris (cynoBa
excriepronorist), FOpuanyna omoposnoris (KpEMiHATICTHYHA OJIOPO-
noris), FOpuanyna MikpooO’ekTonoris (KpUMiHATICTUYHA, CYyI0Ba
MIKpOOO’€KTOJIOTIS) Ta iH. [4, ¢. 69].

Ha miicTaBi BUKIIaIGHOTO MOYKHA JIIHTH BUCHOBKY IPO T€, IO JIPyra
1 TpeTs Tineprpyny IpHAXNIHAX HAYK — PErYJSTHBHI IOPUIMYHI HAYKH Ta
AQHTHJICIIKTHI IOpUIMYHI HAYKH MOKJIMKaHI BUKOHATH Y TIOBHOMY 00CA3i
BIIMOBIZHO TIEpILIe i Ipyre OCHOBHE Oa3WCHE 3aBJaHHs FOPUCIIPY/ICHIIIL,
TOAII SIK TEOPOJIOTIYHI FOPUAWYHI HAYKH MAlOTh PO3POOMTH BiATIOBiAHE
TEOPOJIOTvHE MATPYHTS M1l HaHOUbIT eheKTUBHE, palioHa bHE Ta sKic-
HE BUKOHAHHS HE JIMIIEC IUX, & BCIX HIIMX 0a3UCHUX 3aBIaHb IOPHUCIIPY-
JICHITIi, @ TAKOX ITiJT KOXKHE 13 OA3UCHUX HANPSMKIB FOPHIAYHOL isUTEHO-
CTi 1 71l BCIX FOPHMYHUX HAYK, Y TOMY YHCII JUISl KOKHOI 3 1HIIMX Teo-
posoriyHux topuauuHux Hayk. Hampuknan, dinocodis ropucnpyneHiii
Ma€e po3podUTH HaNIeKHE PLI0cO(ChKe MiAIPYHTS, OKPIM BChOT'O 1HIIIOTO,
H 171s Teoposiorii IOprCHpyIEHIIii, a TEOpOJIOTisl IOPUCIPYACHIIT — Hajle-
YKHE TeOpeTUYHe MiIIPyHTS U 171 Piztocodii oprcnpyaeHLii.

[Mopsin 3 ©UM oCTaHHA TpeTs Timeprpyna IpUANYHIX HAyK — aH-
TUJETIKTHI FOPUUYHI HAYKHU TIOJUISETHCS HA TPU TPYIHU, 10 00yMO-
BIIFOETHCS BXKE CYTHICTIO OUTBIN YaCTKOBUX 3aBJiaHb, SIKI MAIOTh PO3-
pOOUTH TPEACTABHUKK KOXHOI 3 IUX TPyN Y Mekax 3a0e3rmedeHHs
3IiiCHEeHHs HalOUbII e eKTHUBHOI, pallioHaFHOI Ta SKICHOT aHTHJe-
JIKTHOT AiSTIBHOCTI — MPOTUAIl KpUMIHATBHUM, aIMIiHICTPAaTUBHUM,
JTUCIMILTIHAPHUM, Je-(aKkTo MaiHOBO-JOIOBIpHUM Ta Je-Iope Maii-
HOBO-JIOTOBIpHUM MPaBOMOPYIIEHHSM, KOJIH Oa3MCHOAHTUACTIKTHI
IOPUIINYHI HAYKW MalOTh PO3POOMTH MiA TaKy MPOTHAII0 HAJEKHY
MPaBOBY OCHOBY, MPOLEAYPHi IOpUINYHI HAYKH — MOPSIIOK 31HCHEH-
HS 1i€1 TpoTUAii, a METOANYHI IOPUINYHI HAYKH — BXKE BJIACHE 3aCO0U
HaOLTBII e eKTUBHOI, pallioHaIbHOI Ta SKICHOT MPOTUIIl KOXKHOMY 3
HA3BaHUX BHJIIB PABONOPYIICHb.

V Toif e yac HaBefeHa 0a3oBa Kiacuikallis IOpUIMYHHX HAYK Y
KOHTEKCTI iX TilmeprpynoBuX 3aBAaHb MOXeE OYTH TaKOX Mpe/CcTaBie-
Ha y YacTHHI, 3 OAHOT0 OOKY, BUKOHAHHS JIMIIIE TIEPIIOT0 OCHOBHOT'O
0a3MCHOrO 3aBJaHHs IOPHUCIPY/IeHIii, TOOTO po3poOHUTH 1 3acTOCyBa-
TH e(eKTUBHE, pallioHaJbHE Ta SKICHE MPAaBOBE PEryJIIOBaHHS HEOO-
XiTHUX CTOPIH CYCHINBHOTO XHUTTA (IpaBa), M0 (AaKTUYHO O3HAYAE
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3IiICHEHHs TPAaBOTBOPYOCTI Ta MPaBO3aCTOCYBaHHS 1 pealli3yeThcs B
MEKax MO3UTHUBHUX YU O€3/ICNIIKTHUX MPABOBIIHOCHH.

3 iHmoro 00Ky, 110 0a30By KiIacu}ikallio IPUAHIYHIX HAYK MO-
JKHA TIPEJCTABUTH 1 B KOHTEKCTI BUKOHAHHS 3aBJIaHb aHTUJICIIKTOJIO-
rii, TOOTO B MEKax BXKE JPYroro OCHOBHOTO 0a3uUCHOTO 3aBiaHHS
FOPUCTIPYICHITIT — pO3pOOHTH 1 3aCTOCYBaTH eEKTHBHI, pallioHaIbHI
Ta SKICHI 3aCO0M TMPOTUAIl MPaBONOPYIICHHSM, IO 3IIHCHIOETHCS
B)KE B MEXKaX HEraTUBHUX a00 JCTIKTHUX MPABOBITHOCHH.

OpnHa 3 ocTaHHIX Bapialliii 3alpPOMOHOBAHOI MMM K€ aBTOPaMH
HOBITHBOI JOKTPUHH KJacH(pikauii OpUIMYHAX HAYK Y KOHTEKC-
Ti 3aBAaHb NPaBOTBOPYOI i MPaB0O3acTOCOBYOI MislIbHOCTI [2,
c. 139; 4, ¢c. 71; 5, c. 170; 6 Ta iH.] BUrIsS1a€ y JAKOHIUHIN (hopMi Ta-
KUM YHHOM:

1. IlpaBoBi wpuauyHi Hayku (0a3UCHOAHTHAECTIKTHI IOPUANYHI
HAyKH{, TPOLEAYPH] IOPUANYHI HAYKH, PErYIATHBHI IOPUANYHI HAYKH;
y BiJOMOMY acIieKTi — TEOpOJIOTiuHI IOPUANYHI HAyKH) [OCHOBHHM
«HAYKOBUM TMPOAYKTOM» SKHX Ma€ CTaTH pPO3poOKa BiAMOBiIHOTrO
KoM(iKOBaHOTO MPaBOBOrO akTa (KOJEKCY)].

2. HenpaBoBi opuau4Hi Hayku (METOAWYHI IOPUINYHI HAYKH; Y
BiZJOMOMY acIeKTi — TEOPOJIOTiuHi IOpUINYHI HAYKH), 3aBAaHHS SKHUX
B)KE€ 3HAXOAATHCS B KOHTEKCTI aHTHJAENIKTHUX 3aBIaHb IOPHUIMYHOI
JISUIBHOCTI.

HogiTHi0 % nokTpuHY Kaacudikanii IOPUANYHAX HAYK y KOH-
TEKCTi 3aBIaHb AHTH/IETIKTHOI TisUILHOCTI 11 %k aBTOpU 0ayaTh TaKOO:

1. AuTuaenikTHi opuanyHi Haykm (0a3MCHOAHTHICTIKTHI
IOPUIINYHI HAayKH, POUETYPHI I0pUINYHI HAYKW, METOJUYHI IOpPHIU-
YHI HAyKH{; Y BIIOMOMY acleKTi — TeOpOJIOTiuHi FOPUANYHI HAYKH).

2. Be3esikTHI I0puanYHi HAYKH (PETYIATHBHI IOPUANYHI Hay-
KH{; y BiJOMOMY acCleKTi — TeOpOoJIOTi4HiI I0pUanYHi HaykH) [2, c. 139—
140; 4, c. 71; 5, c. 170; 6].

Bukianene nmae mincraBu JiMTH HACTYNHUX BHUCHOBKIB. ICHyroui
KpUMiHaAJIbHE 1 KPUMIHATLHO-BUKOHABYE TIPABO Ta KPUMIHOJIOTISI, 3TiTHO
3HOBITHBOIO JIOKTPHHOIO KiTacu(ikallii FOpHANYHUX HAYK, € aHTHJICTIKT-
HUMH IOpUIMYHAMH HayKaMH, sSIKi MalOTh BUKOHYBAaTH APYre OCHOBHE
0azucHe 3aBAaHHs IOPUCIIPYIEHIIIT 3 pO3pOOKH 1 3aCTOCYBaHHS BiIMOBi-
JIHUX 3ac00iB MPOTHII1 MPaBOMOPYIIEHHSM 1 MAlOTh PO3BHTHCS:

1. KpumiHaneHe paBo — B AHTUKPUMIHAJIBHY Tally3b IpaBa, sKa
€ 0a3MCHOAHTHCTIKTHOIO MPABOBOIO0 IOPUANYHOI0 HAYKOIO, IO Ma€
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PO3pPOOHTH 1 3aCTOCYBAaTH MPABOBI OCHOBH (0a3uUC) MPOTHIIT KOKHOMY
i3 pI3HOBU/IB KPUMIiHAJILHUX MIPABOMNOPYIIEHb (3J0YHHAMH, Tapasiio-
YMHAMH, KBa3i3JIOYMHAMH, KBa3ilapa3OYMHAMH, NapaHellaCHUMH
BUIIa/IKAMH 1 HEIIACHUMH BHIAJKAMH ).

2. KpuMmiHanpHO-BUKOHABYE TpaBO — Yy BumpaBHO-TpyI0BE CYJI0-
YUHCTBO, SIKE € MPOLIEAYPHOIO aHTH/IETIKTHOIO MPABOBOIO IOPUANYHOIO
HAYKOI0, 1110 Ma€e po3poOUTH MOPsIOK (Tmporenypy, hopmy) nmpoTumii
KOXXKHOMY 3 PI3HOBH/IIB MTPaBONOPYILIEHb HA CTAJii BUKOHAHHS OCTaTOY-
HOTO CJIITY0r0 YW CYJOBOT'O PIllleHHS, 1 y TAKOMY acleKTi € TpOJoB-
KEHHSIM TaKol MPOLEAYPHOI aHTH/IENIKTHOI MPaBOBOI I0PUANYHOI Hay-
KH, SK AHTUKpUMIHAJIBHE CYJIOYMHCTBO (unHHe KpuminanbHe
MpOLIECYaJIbHE TPABO), aJie y CUIIy 00CATY Ta OCOOMMBOI crierudiku
TaKoi MPaBOBOI peryiaMeHTallli Mae OyTH CaMOCTIHHOIO MPOIIECTYPHOIO
AQHTHUJIETIKTHOIO TIPABOBOIO FOPHIMYHOIO HAYKOIO, a HE TIEBHUM PO3i-
JIOM YH YaCTUHOIO AHTUKPUMIHAIBHOTO CYJOYMHCTBA, 1 MIEPECTiayBaTH
0a3icHY METY IaHOTO CYIOUMHCTBA — IMOKapaTH 1 epeBUXOBATH 0co0y,
3acy/KeHY 3a BUNHEHHS TIEBHOT'O KPHUMIHAILHOTO PaBONOPYIICHHS, 32
JIOIIOMOT'OF0 CYCHUTLHOKOPMCHOT Tpaili, 110 Ma€ Y IOBHOMY 00CsI31 Bijl-
IIKOZIOBYBAaTH BCI BUTPATH HA 371HCHEHHS BUIIPABHO-TPYIOBOIO CYJIO-
YUHCTBA, y T. Y. MOOYAOBY Ta yTPUMaHHS MicCllb TT030aBJIEHHS BOJI, Xa-
pUyBaHHS, JIIKyBaHHS Ta iHIIE 3a0€3MeUeHHS B A3HIB Ta iH.

3. Kpuminosnorist — y JlemiKToorito, mo € MEeTOANYHOI0 aHTHIe-
JIIKTHOKO HEMPABOBOIO IOPHIUYHOIO MOJIIHAYKOIO, SIKa Ma€ PO3POOUTH
BIJINOB1JIHI MPUYMHHO-HACIIIJIKOBI Ta 1HIII TIOB’s3aHi 3 IUM METOJI1Y-
Hi 3ac00H TPOTUAIT KOOKHOMY 3 Pi3HOBHIIB (KpUMIHATBHHUM, aJMiHiC-
TPaTUBHUM, AMCUUIUTIHAPHUM, Ae-()akTo MalHOBO-AOTOBIpHUM, Jie-
10pe MaifHOBO-/IOTOBIPHUM) MPABONIOPYIICHb.

BucHoBKH. 3ariporoHoBaHuid BapiaHT PO3BUTKY Ha MiJCTaBi HOBIT-
HBOT JOKTPHHU Kiach]ikalii IOpUINYHAX HAYK KPUMIHAJIBHOTO 1 KpH-
MiHAJIBHO-BHKOHABYOI'O TIpaBa Ta KPUMIHOMIOTI] BiANOBITHO B aHTUKPH-
MiHAQIBHY Tally3p [IpaBa, BUIPABHO-TPYAOBE CYIOYMHCTBO Ta
JICITIKTOJIOTF0 HE MPETSH/IYE Ha 3aBEPIICHICTh i CTBOPIOE JIUIIIEC OCHOBY
JUISL OCTATOYHOrO BUPIIICHHS JIAHOI MPOOJIEMH y MPOIIEC] IIMPOKOT Hay-
KOBOT KOPEKTHOT JTIUCKYCI.
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Jlannenona 1O. A.

MMPUPOJA YTOJOBHOI'O U YTOJIOBHO-
WCMOJIHUTEJBHOI'O IIPABA 1 KPUMHUHOJIOTUH
MO HOBOW JOKTPUHE KJACCUPUKALIMUA
IOPUJUUYECKUX HAYK

Ha ocnose nosoii dokmpunbl kiaccuguxayuu 0puoudeckux Hayk npeoodcer 6a-
PUAHM PA3BUMUsL Y20I08HO20 U Y20T08HO-UCHOTHUMENLHO2O NPABA U KPUMUHONOUU 8
AHMUKPUMUHATILHYIO OMPACTb NPABA, UCHPABUMENbHO-MPYO0080e CYOONPOU3800CHIBO U
6 denuxmonozuto. Paccmompena Ho6as OOKMpuna Kiaccugpukayuu I0puoudeckux Hayk
6 KOHMeKCme Uux 2unepepynnosuix 3a0a4 Ha meoponosudeckue opuoudecKue HayKu,
pezynamusHble IopuoutecKue Hayku U aHmuoeruKmHsie opuouyeckue Hayku. Hznooice-
HA CYWHOCMb KIACCUGUKAYUY IOPUOULECKUX HAVK HA NPABOGble U Henpasosvle 1opuou-
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yeckue HayKu U Ha aHmuoenuKmuvle u Oe3oenuxmuvle opuouyeckue nayku. Packpvima
CYWHOCMb  GHMUKPUMUHATILHOL OMPACIu npasd, UCHPABUMENbHO-MPy008020 CyOo-
npou3soo0Ccmea u OetuKmonoSu COOmE8emcmaeHHo KaK Oa3uCHOAHMUOCTUKIMHOU Npa-
60601l FIOPUOUUECKOU HAYKU, NPOYEOYPHOU AHMUOCTUKINHOU NPABOBOL 10PUOUYECKOT
HAyKu U Memoouteckol aHmuoenukmHol Henpagooll IOPUOUHECKOU NOTUHAYKU.
Knioueevie cnoea: anmukpumumanvbHas OMpaciv Npasa, UCHPAGUMENbHO-
mpyoosoe cyoonpou3800Cme0, KPUMUHOIO2US, HOBeUulas OOKMPUHA KIACCUDUKayuu
10pUOUYECKUX HAYK.
Lancedova Y. A.

NATURE OF CRIMINAL AND CRIMINAL-EXECUTIVE
LAW AND CRIMINOLOGY FOR A NEW DOCTRIN
OF CLASSIFICATION OF JURIDICAL SCIENCES

On the basis of the newest doctrine in the classification of juridical sciences, a
variant of the development of criminal and criminal-executive law and criminology
in the anticriminal branch of law, correctional-labor law and delictology is
proposed. The newest doctrine of the classification of juridical sciences in the context
of their hypergroup tasks in the theological juridical sciences, regulatory juridical
sciences and antidelictual juridical sciences is considered. The essence of
classification of juridical sciences on legal and illegal juridical sciences and on anti-
dividend and unclaimed juridical sciences are described. The essence of the
anticriminal branch of law, correctional-labor law and delictology as basically-
antidelictual legal juridical sciences, procedural antidelictual legal juridical
sciences and a methodological antidelictual illegal juridical polisciences is
disclosed.

Key words: anticriminal branch of law, correctional-labor law, criminology,
new doctrine of classification of juridical sciences.
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I11. OPTAHI3ALIIHHO-TIPABOBI
INUTAHHA BUKOHAHHSA ITIOKAPAHD,
HE ITOB'AA3AHUX 3 10O3bABJIEHHAM

BOJII

VIIK 343.2/.7
€pmax O. B.,
KaH/W/aT IOPUINYHNX HAYK,
JIOLIEHT Kadeapu KpUMiHATBHOTO,
KpHMiHaJIbHO-BUKOHABYOTO MPaBa Ta KPUMiHOJIOTI,
Axaziemist Jlep>kaBHOI NEHITEHIIIapHOT CIy)XO0n YKpainu, M. UepHiris

KOH®ICKAILIIA B MI'KHAPOJHUX ITPABOBUX
JOKYMEHTAX

Cmammst npucesiueHa 00CIIONCEHHIO KOHPICKaYil Maka 6 MIdCHAPOOHUX Npa-
6806UX OOKYMeHmax. Busnaueno cman Haykogoi po3podku Kougpickayii 8 MidcHapoo-
HUX NPABoGuUx aKmax.

Y cmammi 30iticneno 3acanvhy xapakmepucmuxy KoH@ickayii 8 MiJCHAPOOHUX
npagosux OOKYMeHmax. Y MidiCHApOOHUX NPasosux OOKYMEHMax Kougickayis posy-
MIEMbCSL K NOKAPAHHS, THUWULL 30CI0 KPUMIHATBHO-NPABOBO20 peazy8anHs abo sK
CAHKYisl; NONA2AE 8 OCMAMOYHOMY NO30AGNIEHHI GLACHOCMI, 3ACMOCOBYEMbCA ulle
VIOBHOBAMICEHUMU OP2AHAMU. Y JICOOHOMY MINCHAPOOHOMY HOPMAMUBHO-NPABOBOMY
aKkmi He 1U0emvbcs npo 3a2aibHy KOHMICKAYI0 MAUHA 6 PO3YMIHHI GIMYUSHAHOL KpU-
MIHAIbHO-NPasosoi doxmpuru. Po30inao nosuyito mux xpuminanicmis, sKi esasica-
omb KoOH@IcKayiio K NOKApanus (3a2aivHa KOHQIcKayis) pyouMeHmapuum Kpumi-
HANIbHO-NPABOBUM AGULEM PAOSHCLKOL enoxu.

Knrouosi cnosa: kpuminanvhe npaso, 3acoou KPUMIHAIbHO-NPABOBO2O XAPAK-
mepy, HWi 3acobu KPUMIHAIbHO-NPABOBO2O XAPAKMEPY, NOKAPAHHSA, KOHQIcKayis
MQilHa, cneyianbHa KOH@IcKayis.

MocranoBka mpodsaemu. ['modasizaliiiiHi MpoIECcH, MO OCTaHHIM
YaCcOM BU3HAYAIOTh TEHJICHIIII Ta HAMPSMU PO3BUTKY CYCIILUIBCTBA Y TI0-
JITUYHIN, EKOHOMIYHIN, KyJbTYpPHIi, SKOJOTIUHIM, JaeMorpadiuHii Ta,
3BHYAIHO K, MpaBOBii cdepi, 0OyMOBIIOIOTh HEOOXIAHICTH Jiajory
npaBoBux cucrem. lle, B cBOIO uepry, nepeadavae HEOOXIAHICTh B3aE-
MOJIil PABOBUX CUCTEM, III0 BPEIITI-PEIIT, MPUBOIUTH JI0 1X 30JIMKEH-
Ha [1, c. 34-39; 2, c. 5]. Ak cnymmo 3a3Havae [lerpumun O. B., «po3-
BUTOK pI3HOMAaHITHHX 3B’SI3KIB MDK Jep)kaBaMd Ta Hapojamu B
MacITabax yciel 3eMHOI KyJli PUBOANTH JIO ITOCUJICHHS B3aEMOIii Ha-
[IOHANBFHHUX MPaBOMOPSKIB, BUMAarae MouryKy KOMIPOMICHHUX IILISIXiB
BUPIIIEHHS ICHYIOUMX CYyNEpeYHOCTEH MK IIMMH IPaBOMOPSIKAMH.
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Hayiexxauii po3BUTOK €KOHOMIYHHX, MOJITUYHHUX, COLIAIBHUX, KYJIb-
TYpPHHUX Ta HIIMX BiTHOCHH € HEMOXKJIMBUM 0€3 3HAHHS OCOOJIMBOCTEH
MPaBOBOTO PErYJIFOBAaHHS, MPABO3aCTOCYBAaHHS Ta MPABOBOI KYJIBTYpH
KpaiH-napTHepiB... [lOpiBHUILHO-TIPABOBI JIOCITIKCHHS Ha0yBarOTh
0co0MBOi BaKJIMBOCTI JUIsl YCHIIHOI iHTerpamnii YKpaiHu B €BpOrMeii-
CBbKUH MPaBOBHH Ta KyJIBTYpHUH mpocTip...» [3, c. 7].

3a3HayeHe 3HAUILIO CBOE BiJOOpakeHHs B HAL[IOHAJILHOMY 3aKO-
HomaBcTBI Ykpainu. Tak, BigmoBigHo 10 4. 1 ¢T. 9 Koncturymii Yk-
paiHl YHMHHI MDKHAPOIHI JTOrOBOPH, 3rofa Ha OOOB'S3KOBICTH SIKUX
Hagana Bepxosuoro Pamoro Ykpainw, € 4acTHHOIO HAI[lOHAILHOI'O
3aKOHOJIAaBCTBA YKpaiHu. YKpaiHa Ha KOHCTUTYIIHHOMY PiBHI BU3HA-
J1a IPUMAT MIKHAPOIHOTO TIPaBa Ta MKHAPOIHHX JA0TOBOpiB. MieTh-
cs caMme Mpo MIDKHAPOMAHI MyOJIiuHI JOrOBOPH, MPUHHATI Ta paThudi-
KOBaHI B YCTaHOBJICHOMY TOPSIKY BIiIMOBITHO 10 3aKOHY YKpaiHu
«[Ipo MixHapomHi goroBopu Ykpainm» Bim 29 yepBuHs 2004 poky.
Hopwmu, 1110 MICTSITBCS B TaKHX AOrOBOpax, IICHs iX IMILIEMeHTAIlil
CTalOTh YaCTHHOK HAI[IOHAJIBHOI'O 3aKOHOJABCTBA YKpaiHU, Y TOMY
YUCIi 1 KpUMIHAIBLHOTO. Bij MIXXHApPOJHO-MPABOBUX JOIOBOPIB HE-
00X1THO BIJPI3HATH I1HIII MDKHAPOIHI aKTH, IIO 3a PI3HUX 00CTAaBUH
MOXKYTh MaTH IPaBOBE 3HAYCHHS: PE3OIIIOLIT MDKHAPOIHUX MiKIEp-
JKaBHUX OpraHi3allid, JeKiiapallii, 3asBH, 3aKIF0YHI aKTH TOIIO. X04a
Takl MDKHapOJHI JOKYMEHTH 3a IEBHUX YMOB MOXYTh CTBOPIOBATH
IeBHI MDKHApOIHO-IIPAaBOBI 3000B’s13aHHS, BOHU HE HAOYBalOTh SIKO-
CT1 MDXXHApPOIHOTO JOroBopy [4, c. 68]. Takoxk citijy HArOJOCUTH, 110
srigHo 3 4. 1 cr. 3 KK YkpaiHu 3aKkOHOJaBCTBO MPO KPUMiHAIBHY
BiAmoBifanbHicTh cTaHoBUTh KK VYkpaiHu, skl TpYHTYEThCS Ha
Koncturymii Ykpaiau Ta 3araJilbHOBH3HAHHMX MPHHIMIAX 1 HOpMaXx
MDKHapOAHOTrO MpaBa.

AHani3 ocranHix aociairkeHb i myoOJgikamiid. CTBepmKyBaTH,
110 3a3HayveHi BHIIE MPOOJIEMH € IIIKOM HOBHMHU Oyiio O He 30BCiM
CIPAaBEUIMBO, aJDKE KOH(QICKAIlis K 3aXiJl KPUMIHAILHO-ITPABOBOTO
XapaKTepy BUCBITIIIOBANIACH Yy MpaIsIX 0araTh0X BYCHHX YKpaiHH Ta
3apyOikoks, 30kpema: barpiii-lllaxmatoBa JI. B., baxxanosa M. L.,
Baynina FO. B., bopucosa B. 1., Bypuina B. M., I'yroposoi H. O.,
I'pumyka B. K., HymopoBa O. O., Kumxenko O. O., Kozwupe-
Boi B. M., Kopabens M. T'., Kypnaesoi O. B., Kyma B. M., OpioBch-
koi H. A. Mapina O. K., MenbnukoBoi-Kpukyn B. M., Trottori-
Ha B. [., XaBpontoka M. I., fAmenka A. M. ta inmux. Kondickarris
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MaliHa SIK 3aXiJi KpUMIHAJILHO-TIPABOBOT0 XapaKTepy po3risialiach y
HU3I JTUCEPTAIIMHUX JOCII/PKeHb, MPOBEICHUX, 30KpeMa, ['apOoB-
cekuM JI. A., Kopabens M. T'., Cobko C. I'., Smenkom A. M., Bicko-
Bum M. B., T'onyboBum I. 1., CamoiimoBoro C. 1O., Ilpomocrti-
HuUM A. O., Maprunenkom E. B. Ta iHmmmu.

Metor cTaTTi € BU3HAuYCHHS Micllsg KOH(icKallii MaiiHa cepen
3ac00iB KPUMIHAJILHO-TIPABOBOTO pearyBaHHS Ha KPHMiHaJIbHI Tpa-
BOMOPYIICHHS B MIXKHAPOJIHUX MTPABOBUX JIOKYMEHTAX.

Buxaaa ocHoBHoro marepiany. Kondickaiiisi MmaiiHa gyxe IIv-
POKO TIpeACTaBlIcHa B MDKHAPOJIHOMY 3aKOHOAABCTBI. JIyist OLIBIION
IMOBHOTH JOCTIPKEHHS CITOYATKy IIpOaHaIi3yeMO MDKHAPOIHI J0ro-
BOpY Ta iHINI MIKHAPOIHO-TIPABOBI JOKYMEHTH, 10 PEriIaMeHTYIOTh
3acToCyBaHHs KoH(ickallii MaiiHa, a TOTIM HaIliOHAJbHE 3aKOHOAB-
CTBO JeprkaB-wieHiB €Bponeiicbkoro Coro3y.

VY vactunax 112 ct. 8§ MiKHapoaHOI KOHBEHIIIT Ipo 60poTEOY 3
¢dinancyBanHsaM Tepopusmy (1999 p.) mependaueHo, 1Mo Jaep:KaBH-
YYaCHHUII BIAMOBIAHO OO0 CBOTO BHYTPIIIHLOI'O 3aKOHOZABCTBA MO-
JKYTh BXKHBATH HEOOXITHUX 3aXO/IB AJIs1 KOH(pICKAIlIl KOIITIB, SKi BH-
KOPHCTOBYBAJIMCh a00 Oyau BHAUIEHI 3 METOI0 BUMHEHHS 3JIOUHHIB,
3a3HayeHUX y cTarTi 2 1iei KonBeniii, i HagX0mKeHb, OTPUMAaHUX B
pe3yabTaTi Takux 3704uHIB. [TomiOHI MOJNIOKEHHS 3aKpiruieHl y 4. 3
ct. 19 KpuminanpHoi KOHBEHLII Mpo OOpoTh0y 3 KOPYIIIEO
(1999 p.), cr. 5 Kouseunii OOH mpo 60poTE0y IPOTH HE3AKOHHOI'O
00iry HapKOTUYHHUX 3aCO0IB 1 ICUXOTPOIHUX pedoBuH (1998 p.), u. 1
ct. 2 KoHBeHmii npo BiJIMHUBaHHS, MOIIYK, apemT Ta KOH( icKalliro
JIOXOJIIB, OIepKaHKX 3JI0unHHUM nusxoM (1990 p.), cr. 31 Konsen-
uii OOH npotu xopymiii (2003 p.). Binbline Toro, y AeIKux MiKHa-
POMHUX JOKYMEHTax MpsAMO TiepeadadeHo OO0OB’S30K JepiKaBH-
YYACHUII BXKHMBATH Y MAaKCUMAJILHOMY CTYIICHI, MOXKJIUBUX B MEXax
iX BHYTPIIIHIX MPABOBUX CHUCTEM 3aXO[IB, SIKI MOXYTh 3HAJOOHTHCS
JUTSL 3a0e3MeYeHHs] MOXIIMBOI KoH(picKkalii MaiiHa, olepKaHoro B pe-
3yJIbTATi BAMHEHHS 3JI0YMHY, 3HAPSIIb 3JI0YMHY Ta 1H. HiHHOCTEH (4. 1
cr. 12 Koneennii OOH npotu TpaHCHAILIOHANBHOI OpraHi3oBaHOl
snmounHHOCTI (2000 p.)).

Kondoickarito maiiHa mnependayeHo y YHMCICHHMX MIDKHApPOIHO-
MPaBOBUX JIOKYMEHTAax, cepell Takux sk: Pesomroris Komirery Minic-
1piB Pagn €ponu Ne 76 (10) «IIpo meski mipu IMOKapaHHs, ajabTep-
HaTUBHI 11030aBJICHHIO BOM» Bij 9 Oepe3ns 1976 poky (pekomeHa-
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uiitnuid xapaktep), Heknapaniss OOH npo 3104MHHICTE 1 CyCHIbHY
Oesrieky Bim 12 rpynas 1996 poky (pekoMeHIaumiiHUN XapakTep),
MinimanbHi crangaptHi npaswia OOH y BimHOmIEHHI 3aX0JiB, HE
OB’ s13aHUX 3 mo30arieHHsM Boji (Tokilickki npaBwia) Bin 14 rpyn-
Hs 1990 poky, KoHBeHIIis po BiIMUBaHHS, MIOIIYK, apeiuT Ta KOH)i-
CKaIlif0 JOXO/IB, OJEPKAHUX 3JIO0YMHHHMM IIUISXOM BiI 8 JucTOmaga
1990 poky (patuikoBana YkpaiHoro i3 3acTepekeHHsIMHU 17 JmcTomna-
na 1997 poky), KpuminaapHa KOHBEHIIiS PO OOPOTHOY 3 KOPYIILIEI0
(ETS 173) Bin 27 ciuns 1999 poky (patudikaitist Ykpainoro 18 >koBTHs
2006 poky), Kouseniis OOH mnpotu xopymiii Big 10 xoBtHS 2003
poky (paruikamis Ykpainoro 18 xoBtHs 2006 poky), KonBeHiist
Pamu €Bpornu mpo BigMUBaHHS, MOIIYK, apellT Ta KOH()ICKaIlilo J10-
XOJIB, OJePKaHUX 3TOUYMHHUM IIIIIXOM, Ta PO (PiHAHCYBAHHS TEPO-
pusmy Bin 16 TpaBHs 2005 poky (parudikariis Ykpainoro 17 aucro-
naga 2010 poky), Pekomennmanis Ne R (91) 11 Kowmirery minicTpiB
Pamu €Bporn «ll{o0 ekcrutyarainii CekCy B IUIAX HAXKHUBH, ITOPHO-
rpadii, TOPriBiIi JITbMHU 1 HENOBHOMITHIMIY Bif 9 BepecHs 1991 poky,
PumMchbknii craTyT MibKHAPOAHOTO KPUMIHAIBLHOTO Cyy Bij 17 JuIHS
1998 poky (He paTudikoBaHuii YKpaiHow), MixkaMepHKaHChbKa KOH-
BEHIIIs TpoTH Kopymilii Big 29 Oepesus 1996 poky, KonBeHist mpo
00poTHOY 3 MIAKYIIOM ITOCAJOBHMX OCIO IHO3EMHHX AEp)KaB IIij Yac
MIPOBEICHHS MDKHAPOJHMX AITOBHX omeparii Big 21 qucromama 1997
poky, Kousenrist (ETS Ne 172) npo 3axucT JOBKIMIA 3ac00aMM KPH-
MiHAJIBHOI'0 3aKOHOAABCTBA Bif 4 muctonaga 1998 poky, MibkHapoaHa
KOHBEHIIisS PO O0pOTHOY 3 (hiHAHCYBaHHSAM TEPOPHU3MY Bia 9 TpyaHs
1999 poky (patudikoBana Ykpainowo 12 Bepecus 2002 poky), Kepis-
Hi TIPHUHIMIIM B Tajly3i IpaB JTIOOAUHA Ta 00OpOTEOU 3 TEPOPH3MOM Bif
11 numas 2002 poky (pexomennaritii Pamu €Bponn), Konsentiiss OOH
MPOTH  TPaHCHAI[IOHAJIBHOI ~ OPraHi3oBaHOi  3JIOUMHHOCTI  BiJ
15 mucromama 2000 poky 3 mporokoigaMmu (paThu(dikoBaHa YKpalHOIO
13 3as1BaMH 1 3actepesxeHHs MH 4 mororo 2004 poky) ta iH. [6, ¢. 83].
Y BiANOBiZF Ha 3pOCTaHHsS MPOOJEMH BIJIMUBAaHHS TPOIICH, Y
1989 porii Ha 3ycTpidi kpain Benukoi Cimku y Ilapuxi 6yino cTBope-
Ho I'pyny 3 po3poOku piHaHCOBUX 3aX0/iB OOPOTHOM 3 BIAMHBAHHIM
rpoiueii (FATF — Finansial Action Task Force). JlokymenTu 3a3Hade-
HOI MbKHapoAHOI opraxizaii, 3okpema Copok pexomengaiiii FATF i
8 CrhemianpbHUX peKOMEHaIii momo 600poThOM 3 (iHAHCYBAHHSIM
TEPOPU3MY, MICTATh TIOJOXKEHHS MPO JOIUILHICTh 3aCTOCYBaHHS
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koH(ickallii MaliHa B HalliOHAJIFHOMY 3aKOHOJABCTBI Jep KaB-UJICHIB
JUIS. TTPOTHIIT BiJMMBAHHIO T'POLIOBUX KOIITIB, OTPUMAHUX 3JIOYMH-
HHM IUISIXOM, 1 TPOTHAIT (piHaHCYBAHHIO Tepopu3My [7, ¢. 271].
BinbiricTe Mi>KHAPOIHUX HOPMATUBHO-TIPABOBUX AKTIB HE MICTSTh
BH3HaUeHHs KoH(icKallii MaiiHa. B 0oCHOBHOMY MI>KHAPOIHI JOKYMEH-
TH 3aKPIIUIIOIOTE JIHIIE PEKOMEHIALIIO ITPO MOKIIHUBICTE 3aCTOCYBAHHS
KOH(picKaIlii MaifHa, sIKe TaK YK iHAKIIE MOB’sA3aHE 3 BUMHEHHSM 3J10-
yuHy. Tak, HanpuKiIa, BiAMOBIIHO 10 1. b ¢T. 77 PuMchkoro cratyry
Cyl, KpiM 1mo30aBjeHHS BOJIi, MOKE IpHU3HAYaTH KOH(QICKAIIIO JT0XO0-
JiB, MaiiHa Ta aKTHUBIB, OTPUMAHHX MPSIMO a00 He MPSAMO B pe3yibTaTi
350urHy, 0e3 1Koy Juis rpas bona fide Tpetix cropid. Y Pumcekomy
cTaTyTi KOH(icKallisi MaiiHa BHUCTyIa€ SK 3aXiJ] KPUMIHAIBHO-
MPABOBOI'0 PEaryBaHHS Ha 3JI0YMH, 1[0 [TPU3HAYAETHCS JIOJATKOBO JI0
TaKMX BU/IB MTOKapaHb, SK IT030aBJIEHHS BOJII HA IIEBHUI CTPOK 1 I0OBI-
YHE 1030aBJICHHS BOJIi. ¥ HOPMAaTUBHO-IIPABOBOMY aKTi HaroJIOIIY€ETh-
Cs1 Ha TOMY, 1110 KOH(DICKAIIii MiAsAraroTh JIUIIE JOXOAM, MAHHO Ta aK-
THUBH, OTPUMaHi B PE3yJbTaTi BUMHEHHsS 3704uHy. DopMysroBaHHS
«06e3 mkoau st paB bona fide TpeTix cTopiH» 03Hayae, MO MPaBOMi-
pHO oOepHEeHe MaliHo, sike TiepedyBa€e y BIACHOCTI TPETiX 0oci0, He mij-
Jisirae KOH(ICKAIlil, K0 BOHM HE MaJM CTOCYHKY JIO BUMHEHHS 3710-
YHHY Ta HE 3HAJM, 110 X MalHO NPUI0aHEe 3JI0YUHHUM ILISTXOM.
BusnaveHHs KoH}picKamii MiCTUTBCS JHIIE Y He3HAYHIN KiTBKOCTI
MDKHapOJIHUX JOKYMEHTIB [6, c. 83]. Tak, 3rimHo 3 1. g cT. 2 KoHBe-
Hiii OOH npotu TpaHCHaIiOHATBHOI OPraHi30BaHO1 3JI0YMHHOCTI BiX
15 nmucronana 2000 poky «KoH]icKallis» 03HA4Ya€e OCTATOYHE M030aB-
JICHHsI MaifHa 3a MOCTaHOBOK CY/Iy a00 IiHIIIOr0 KOMIETEHTHOrO Op-
rany. Komenrap no cr. 3 Konseniiii npo 60poTh0y 3 MiKymoM mnoca-
JIOBUX OCI0 1HO3EMHUX JIepKaB Iijl 4ac MPOBENCHHS MIKHAPOIHUX
ainoBuX omeparii Big 21 mucromana 1997 poky BKasye, IO TEPMiH
«koH(DICKaIlis» O3HAuUa€e Mo30aBIEHHS MaiHa 3a pilIeHHSIM Cyay abo
IHIIIOr0 KOMITETEHTHOrO opraHy. Ilpu 1iboMy 3a3Ha4aeThCs, MO Ja-
HUU MyHKT HE 3aBJIa€ MIKOJM IpaBaM mnotepnimx. Kpim Toro, Bimmno-
Bigao g0 1. d ct. 1 Konsenuii Pagu €Bponu mnpo BiAMHBaHHS, I1O-
IIyK, apemT Ta KOH(DICKAII JOXOMIB, OJCPKAHUX 3JIOYMHHHM
IUISIXOM, Ta Mpo (GiHaHCYBaHHsS TepopusMy Bij 16 TpaBHs 2005 poky
KOH(piCKallis O3HA4Yae MOKapaHHs a0 3axij, MPU3HAYCHI MICIS PO3-
DIy CIIPaBU CTOCOBHO 3JIOYHMHY YM 3JIOYMHIB, PE3YIbTATOM SKOTO €
ocTaTouHe mo30aBieHHs MaitHa. 3rigHo 3 1. g ct. 2 Konsenuii OOH
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npotH kopymuii Bix 31 xoBTHs 2003 poky KOHiCcKaIlis, 110 BKIHOYAE
y BIJNIOBITHUX BUMAJKaX MM030aBJICHHS MPaB, 03HAYAE OCTATOYHE T10-
30aBJIeHHs MaiHa 3a IIOCTAHOBOIO Cyay a00 IHIIOr0 KOMIIETCHTHOIO
oprany. Busnauenns xoHdickailii MaiitHa Mictsatbes B 1. f cr. 1 Kon-
Benmii OOH mpotu HE3aKOHHOro 00Iry HapKOTHYHMX 3aCO0IB 1 IICH-
xoTrporuux peuoBuH Bix 20 rpyaus 1988 poky (patudikoBano Ykpa-
fHoro 25 xBiTHA 1991 poky), BIANOBIAHO JIO SKOi KOH(iCKAIli€
BB@KAETHCSI OCTATOUHE 1030aBJICHHS ITIpaBa BJIACHOCTI 3a MOCTaHO-
BOIO Cy/ly 200 IHIIIOrO KOMITETEHTHOTO OpraHy.

MiKHApOIHO-ITPABOBI JOKYMEHTH (PAKTUYHOIO ITiICTABOIO 3aCTO-
CyBaHHsA KOH(icKamii MailiHa BH3HAYAIOTh BYMHEHHS 3JI0YHHIB,
ITOB’SI3aHUX 3 TOPTIBJICIO JIOJbMHU, KOPYIIIHHUX, ¥ cdepi 00iry Hap-
KOTHYHUX 3aCO0iB, a IOPUIWYHOIO MiJCTABOI0 BU3HAKOTH PIIICHHS
Cyly a00 THIIIOTO KOMITETEHTHOT O OpraHy.

VY 1npomy acnekri 4. 6 ct. 41 Koncrutynii Ykpainu, cr. 59 1 u. 1
cT. 96-1 KK Ykpainu He mpoTHpiYaTh BUMOraM MDKHAPOIAHHUX JIOKY-
MEHTIB, SIKUMH IependaueHo KOH(ICKaIIo0 MaiiHa, aipke KoHpicKalis
MaliHa 3a HAllIOHAJILHUM 3aKOHOJABCTBOM MOXKE MPH3HAYATUCS BH-
HSATKOBO 3a pIllICHHsAM Ccyny. [HIi jepkaBHi 1 HeJlepKaBHI OPraHU B
YkpaiHi TAKMMH TOBHOBaYKCHHSIMH HE HaJUICHI.

MiXHapOIHO-TIPABOBI aKTH JJIs MO3HAYCHHS MaTepialbHUX OJiar,
O MISATaloTh KOH(QICKaIlii, BUKOPUCTOBYIOTh PI3HI TEPMIHU Ta
BKJIAJAl0Th Y HUX Pi3Hui 3MicT. Lle Taki TepMiHH, SIK «MaWHO», «JI0-
XOJIU BiJl MaliHa», «KOIITHY, «HAIXOMKEHH» Ta iH. [0, ¢. 84].

Bigmosigno mo Bumor m. 1. d, e c¢t. 2 Kousenuii OOH mporu
TpPaHCHAIIOHAJILHOI OpraHi3oBaHoi 3510unHHOCTI Bix 2000 poky Tep-
MiH «MaiiHO» O3Hauda€e OyIb-sKi aKTHBH, MaTepiaJibHi 4d HemaTepi-
aJbHI, pyXOMi UM HEPYXOMi, BUPaXKEH] B pedax UM y MpaBax, a TAKOXK
IOPUIINYHI TOKYMEHTH a00 aKkTH, SIKi MiATBEPPKYIOTH MpaBoO Ha Taki
aKTUBU a00 IHTEPEC y HUX; «IOXOAH Bijl 3JI0YMHY» 03HAYAIOTH OY]Ib-
sKe MaliHo, MmpuadaHe Y OTpUMaHe, NpsSMO a0d0 MOCEPEIHbO, B pe-
3yJIbTaTi BAMHEHHS OY/Ib-SKOT'0 3JI04HHY.

Y MixHapoaHiii KOHBEHIIIT po 00poTh0y 3 (hiHAHCYBAHHIM Te-
popusmy 1999 poky 3amicTh TepMiHA «MaHO» BUKOPUCTOBYETHCS
TepMiH «komTh». Tak, 3rigHo 3 4. 1 cT. 1 Bkazanoi KonBenmii «xom-
TH» O3HA4YaroTh aKTUBU OYyIb-SKOTO POy, MaTepiajbHi 4d HeMaTepi-
aJIbHI, PYXOMIi UM HEPYXOMi, He3aJIeKHO BiJl ClIoco0y iX npuabaHHs, a
TaKOX IOPHINYHI JOKYMEHTH abo0 akTu y Oymb-sikiii ¢opmi, B TOMY
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YHCIl B eNeKTPOHHIM a00 Hu(poBii, SKi 3aCBIIIYIOTh MIPABO HA Taki
aKTHBH a00 y4acThb Y HUX, BKIIOYal0YH OaHKIBCHKI KPEANUTH, TOPOXKHI
4YeKH, OAHKIBChKI YEKH, TOIITOBI IMepeKasy, aKilii, I[iHHI nanepu, 00-
Jiiraiii, BEeKCess, aKkpeIUTHBH, ajie He OOMEKYIOUUCh HUMH. AHAJO-
TOM TE€pMiHa «IOXOIH Bij 3J0YHHY» B IbOMY MIKHApPOJHOMY JOKY-
MEHTI € TepMiH «HaAXOMKeHHs» (1. 3 cT. 1), akuii o3Ha4ae Oyab-sKi
KOIITH, OTpUMaHi abo HaOyTi MPAMO YM OMOCEPEKOBAHO, HIISXOM
BUMHEHHSI 3JI0YMHY, 3a3HAYEHOTO B CTaTTi 2.

BignosinHo 10 BuMor ct. 1 MixkaMmepruKaHChKOT KOHBEHIIIT POTH
kopymuii Big 29 Oepe3ns 1996 poky «BiacHIiCTB» O3Ha4Yae MaiHO
Oyb-SIKOT'0 THITY, PyXOMOTO YH HEPYXOMOI'0, MaTepiaibHOrO 4d He-
MaTepiaJbHOr0, a TaKoXK OyIb-AKi JOKYMEHTH abo MpaBOBi iHCTPY-
MEHTH, 10 IEMOHCTPYIOTh, MOXYTh JIEMOHCTPYBaTH, a00 IO CTOCY-
I0TBCSI ITPaBa BIaCHOCTI a00 IHIIKMX MpaB HA TaKe MalHO.

3rigno 3 1. 1. d i e Konsennii OOH nporu xopymii 10 >xoBTHS Bix
2003 poky «MaiiHO» O3Ha4ae OyIb-sIKi aKTUBH, MaTepiajibHi a00 HeMa-
TepianbHi, pyxoMmi a0 HepyxoMi, BUpaKeHi B pedax ado B mpaBax, a
TAKOX FOPUIMYHI JIOKYMEHTH a00 aKTUBH, 110 MiITBEP/DKYIOTh ITPABO
BJIACHOCTI Ha Taki akTHBU ab0 iHTEpEeC y HUX; «IOXOIH BiJ 3IIOYHMHYY
o3Hayae Oyab-sKe MaifHO, mpuadaHe abo oTprMaHe Oe3MocepeJHbO Un
OIOCEPEIIKOBAHO B PE3YJIbTATI BUMHEHHS OY/Ib-SIKOTO 3JI0UHHY.

BignosinHo 10 BuMor 1. 1. a, b, ¢ ¢T. 1 Konpenuii Pagu €ponu
Mpo BiIMUBaHHS, MOUIYK, apelT Ta KOHQicKalilo JOXOAIB, olepikKa-
HUX 3J0YMHHMM LUISIXOM, Ta Mpo (iHAHCYBaHHS TEPOPH3MY BiX
16 TpaBHs 2005 poKy TEpMIiH «JI0XOAMW» O3HAYAE OYb-SIKY CKOHOMi-
YHY BUTOLy, OJepKaHy 4d HaOyTy, MPsIMO YM OMOCEPEIKOBAHO, Bil
3nmounHiB. BoHa Moxe ckiagatucs 3 Oyap-sKoro MaiiHa, 3a3Ha4eHOT'0
B HiAMYyHKTI «b» Ili€l CTaTTi; «MaliHO» BKJIFOYA€ MaWHO OY/Ib-SIKOTrO
BHJYy, HE3aJI&KHO BiJl TOro, MarepialbHe BOHO YW BHpa)KeHE B Ipa-
Bax, pyXxoMe Yd HepyxoMme, Ta MpaBoBi JOKYMEHTH ab0 JOKYMEHTH,
SKI MiATBEP/UKYIOTH MPaBO Ha Take MailHO abo YacTKy B HBOMY;
«GHaps A 1 3ac0o0M 3JI0YMHY» O3Ha4yae Oy/Ab-sIKe MaiHO, SIKe BUKO-
PHUCTOBYETHCS UM MOYKE BUKOPHUCTOBYBATHUCS OY/b-SIKHM YHHOM, IIiJI-
KOM a00 YacCTKOBO, JJIsl BUMHEHHS 3JI0YMHY YU 3II0YMHIB.

BignosigHo mo 1. 1. a, b, ¢ KonBeHIil npo BigMUBaHHS, MOIIYK,
apemT Ta KoH(ICKaIlilo JIOXOMIB, OACPKAHUX 3JIOYMHHHUM IIISIXOM,
Big 8 mucromama 1990 poxky TepMiH «IOXOIW» O3HAa4Yae OyIb-AKY
EKOHOMIYHY BUTOAY, HaOyTy 3JIOYMHHHMM HUIIXOM. BoHa Moxe ckiia-
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naTucs 3 OyJb-sIKOT BIACHOCTI, 3a3HAUYCHOI B MIMMYHKTI b 11i€l cTatTTi;
TEpMiH «BJIACHICTH» BKIIOYA€ BIACHICTH OYIb-IKOrO BUAY, MaTepi-
aJbHY BJIACHICTh YW BJIACHICTh, BUPAXKEHY B IpaBaX, pPyXOME YM He-
pyxoMme MaifHO i MpaBOBi JOKYMEHTH a00 JOKYMEHTH, SIKi MiATBEp-
JDKYIOTh TIPAaBO Ha TaKy BJIACHICTH UM YACTKY B Hilf; TEPMiH «3aCO0H»
o3Havae OyAb-sIKy BJIACHICTB, SIka BHKOPUCTOBYEThCS ab0 MOXKe BU-
KOPUCTOBYBATHCS OYyAb-SIKHM YMHOM, MOBHICTIO a00 Y4acTKOBO, s
BUMHEHHS KPUMIHAJIBHOTO 3JI0YWHY Y1 KPUMIiHAIBHUX 3II0YMHIB.

Ha migcraBi BUIIEBUKIAACHOTO JJOXOUMO BUCHOBKY, 1110 MaTepi-
anpHi Onara, MO MAIATalOTh KOHQicKalii B MDKHAPOAHO-IIPABOBUX
JOKYMEHTAaX, I03HAYAIOThCS TAaKMMH 3arajlbHUMHM TEPMIHAMH, SIK
«MaMHO», «BJIACHICTE» 1 «KOIITHY», SIKI B OLIBIIOCTI BUIAAKIB BKITIO-
YaloTh HE JIMIIEe MaTepiaibHi Oara, a i npaBa Ha HUX. J[J1s BU3HAYCH-
HSl MaTepiaJbHHX OJar, M0 € pe3yiIbTaToM BUYMHEHHS 3JI0YMHIB, B
MDKHapOAHO-TIPABOBHX aKTax BXKMBAIOThCA TaKi aHAJIOTI4YHI 3a 3Mic-
TOM TEPMIHH, SK «IOXOJN», «TOXOJIU BiJl 3JIOYMHY» Ta «HAXOJKEH-
Hs». KpiM TOro, B MbKHApOIHMX JTOKYMEHTaX 3HapsUIIMH 1 3aco0a-
MU BU3HAETHCS OYy/b-sIKE MaiftHO (BJIACHICTH), III0 BUKOPHUCTOBYBAJIOCH
JUTSI BUNHCHHS 3JI0UUHY.

[lomo 000B’sI3Ky JIOKa3yBaHHS MMOXOKCHHS MaiiHa, 0JIepKaHOrO
3JIOYMHHUM IIUISIXOM, MDKHAPOJIHI JIOKYMEHTH, paTtudikoBaHi Ykpai-
Hoto, 30kpema Konseniriss OOH npotu He3akoOHHOTO 00Ir'y HApKOTH-
YHHUX 3ac00iB 1 IMCHXOTpOomHUX peuoBHH Big 20 rpyaus 1988 poky
(patudikoBano Ykpainoro 25 kBiTHsa 1991 poky), Konsenis OOH
MPOTH TPaHCHAI[IOHAJIBHOI OPTaHi30BaHOI 3JIOYMHHOCTI B 15 yucTo-
maga 2000 poky 3 mporokoiamu (patudikoBana YKpaiHOIO 13 3asBa-
MmH 1 3acrepexxenasmu 4 mrororo 2004 poky), Konsenriis OOH mpotu
kopyniiii Bim 10 >xoBTHs 2003 poky (paTudikoBana YKpaiHOO
18 xxoBTHs 2006 pOKY) MICTSTh MOJOKEHHS TPO MOXIJIMBICTH Jiep-
’KaB-yYaCHMIIbL 3aKpIILUIIOBATH Yy HAIIOHAJLHOMY 3aKOHOZABCTBI
000B’5I30K JTOKa3yBaHHS 3aKOHHOCTI IMOXO/KEHHS JOXO/IIB a00 Maki-
Ha, sKe, Ha rajJKy OOBMHYBA4YCHHS, OJCPIKAHO y 3B’SI3KY 13 BUMHCH-
HaM 310unny. Tak, HanpuKiIaj, BigmosigHo 10 4. 8 cr. 31 Kousenii
OOH mnpotu xopynuii Bin 10 xoBTHs 2003 poKy Aep>kaBU-yUaCHHIII
MOXYTh PO3IJISIHYTH MOXJIMBICTh BCTAHOBJICHHS BUMOTH IIPO T€, 1100
oco0a, sika BUMHWJIA 3JI0YMH, JIOBENa 3aKOHHE IMOXOJPKECHHS TaKHX
ylIlaBaHUX JIOXOJIB BiJl 3704MHY a00 IHIIOrO MaiiHa, IO MiJJIATrae
KOH(icKallii, TiI€0 MIpOI0, SKOK Taka BUMOTa BiJIIIOBiJae OCHOBOIIO-
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JIOKHUM TIPUHIUIAM iX BHYTPIIIHBOTO NpaBa i XapakTepy CYAOBOI0
a00 1HIIIOT'O PO3TIISALY.

BucnoBkn. [IpoananizyBaBiiy pi3Hi BH3HAUYeHHS KOH(pickamii B
MIDKHApPOHO-ITPABOBHUX JIOKYMEHTAX, IOXOUMO BUCHOBKY, 1110 OCHOBHI
pucu koHpickallii MaifHa 3BOAATHCS JIO HACTYNHUX: 1) KOH(DicKaris —
e mokapanHs (PuMcekuii ctaryT MiKHaApOJHOTO KPUMIHAILHOTO CYIY
Bix 17 mumas 1998 poky), mokapanHs abo iHmmii 3axia (KouBeHItis mpo
BiJIMUBaHHS, TIOIIYK, apEINT Ta KOH(ICKAIIIO JIOXOJIB, OJIEPKAHUX 3710~
YMHHUM IUIIXOM Bij| 8 ymctomana 1990 poky), cankiis (Komenrap 1o
Kongewrii mpo 60poTs0y 3 MiAKYIIOM OCAZ0BUX 0Ci0 IHO3EMHHUX Jep-
’KaB IIiJ] 9ac MPOBEICHHS MDKHAPOAHHX JIILIOBHX omeparii Bix 21 nmc-
toraaa 1997 poky); 2) npu3HaYaeThes CyIOM a00 HIMM YIIOBHOBaXKE-
HUM OpraHoM; 3)IOJsiTa€ B OCTAaTOYHOMY I1030aBiIeHHI MaiiHa a0o
IpaBa BJIACHOCTI, JOXOIB BiJ 3JI04MHY, 3aCOO0IB i 3HAPSIb BUMHEHHS
37I04MHY; 4) MPU3HAYAETHCS 3a BUMHEHHS TAKHX 3JIOYMHIB, K TEPO-
pHU3M, 3IIOYMHIB, [TOB’SI3aHHUX 3 TOPTIBIICIO JIOABMH, CEKCYAIbHOIO €KC-
IIIyaTaIl€l0, KOHTPAOaH 100, OPTraHi30BAHOIO 3J0YHUHHICTIO, KOPYIILIiH-
Hi 1 CJIy>kOO0B1 3710YMHH, 3JI0YHHH Y chepi 00iry HapKOTHUYHUX 3aCO0IB,
KOPHCIIMBI 37I0YMHU, 37I04YMHU Y chepi rocroIapChKol NisUIbHOCTI Ta iH.;
5) MDbKHApOAHI JOKYMEHTH HE MICTITh OOMEKEHD OO0 3aCTOCYBAHHS
KOH(icKarlii 10 Oyab-IKOro MaiiHa, OAEP)KaHOr0 3aKOHHUM IIIISXOM;
6) MaitHo, 110 mimsarae KoH(ickarlii, O0OB’SI3KOBO IOBUHHE OyTH
[IOB’sI3aHE 13 BUMHEHHSM 3JIOYMHY; 7) KOH(]ICKaIliss 000B’SI3KOBA IS
IMIUTEMEHTAllii B HaIl[lOHAIbHE 3aKOHOJABCTBO JEPKaB-YUYaCHHUIb Je-
SIKUX MDKHAPOJHUX JIOTOBOPIB 3 ypaxyBaHHIM OCOOJMBOCTEH HallioHa-
JIEHUX CUCTEM IIpaBa IuX JAepkas [6, c. 85].

MixHapo/IHi HOPMATUBHO-TIPABOBI aKTH, IO paTU(ikoBaHI YK-
paiHolo, 30KpeMa, nependavyaroTh MOXKIUBICTh JIeP)KaB-ydacHUIlh 3a-
KPITUTIOBaTH y HAI[lOHAJIBHOMY 3aKOHOJIABCTBI 00O0B’SI30K JIOKa3yBaH-
Hs 3aKOHHOCTI TOXOJKEHHS JIOXOJIB a00 MaifHa, OJCepPKaHOro y
3B’SI3KY 13 BUMHEHHSM 3JI0UHHY.

Y KOIHOMY MDKHapOJHOMY HOPMATHBHO-IIPABOBOMY aKTI HE
WIEThCs PO 3arajibHy KOH(DICKaIlilo MaifHa B PO3YMIHHI BITYM3HSIHOI
KPUMiHAJIBHO-TIPABOBOI JIOKTPUHHU.

BpaxoByroun BuIle3a3HAUYeHE, MOMUIIEMO IMO3MINI0 THX KPHMi-
HAJICTIB, SKi BBaXarOTh KOH(DICKAII0 PYyIUMEHTAPHUM KPUMIHAJIb-
HO-TIPABOBHM SIBUIIIEM PaJITHCHKOI CITOXHU.
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Epmak A. B.

KOH®UCKALUA B MEXIYHAPOJHBIX ITPABOBBIX
JOKYMEHTAX

Cmamwsi noC8sAWEeHA UCCIe008AHUID KOHDUCKAYUY UMYWECEA 8 MeXCOYHAPOO-
HBIX NPAB06bIX DOKyMeHmax. OnpedeneHo cocmosiHue HayuHol paspabomku KOHpu-
CcKayuL 8 MextCOYHAPOOHBIX NPABOGBIX AKIMAX.

B cmamve ocywecmsnena obuas Xapakmepucmura KOHQUCKayuu 8 MexicOyHa-
POOHBIX NPABOBHIX OOKYMEHMAX. B MedcOyHapoOHbix npasosbix 0OKyMeHmax KOH@uU-
cKayusi NOHUMAEMCst KaK HAKA3AaHUue, UHA Mepa Y2ON08HO-NPABOBO20 PeasupO8aHUs
UL KAK CAHKYUSL, 3AKTHOYAEMCs 6 OKOHYAMENIbHOM JUMEHUU COOCMEEHHOCIU, NpU-
MEHAemcs. MOIbKO YNOTHOMOYEHHbIMU opeaHamu. Hu 6 00HOM MmedcOyHapooHom
npaeoeom OOKyMeHme He uoém peuv 00 obuell KOHQPUCKayuy umyujecmea 6 noHu-
MAHUU OMEYeCMBEHHOU Y20N08HO-NPABosoU Jdokmpunsl. Pasodensio nosuyuro mex
KPUMUHAIUCTO8, KOMOPble CHUMAIONM KOHDUCKAYUIO KaK HAKA3aHue (00was KoHpu-
cKayus) pyoOUMeHmMAapHbIM Y20l08HO-NPABOGbIM SGIEHUEM COBENCKOU INOXU.

Knrouesvie cnosa: y2ono8Hoe npaso, cpeocmsa yeoio8HO-NPAaBo8020 Xapaxkne-
pa, opyeue cpedcmed Y2Oolo8HO-NPABO8O20 XAPAKMEPA, HAKA3AHUe, KOHPUCKayus
UMYyWecmea, CneyuaibHas KOHQUCKayust.
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Yermak O. V.

COFISCATION AS IT IS DESCRIBED IN INTERNATIONAL
LEGAL DOCUMENTS

This article aims to provide general definition of confiscation of property, which
is used in international legal documents. The article describes the concept of
confiscation that is used in international legal acts and discusses scientific
development of this topic.

The article provides a general description of the confiscation in international legal
documents. In international legal documents, confiscation is understood as punishment,
another means of legal response to a crime or as a sanction; is the ultimate deprivation
of property; will be used only by the authorized authorities. No international legal
document deals with the general confiscation of property in the understanding of the
domestic criminal-law doctrine of Ukraine. The author shares the position of those
criminologists who consider confiscation as punishment (general confiscation) to be a
rudimentary criminal law phenomenon of the soviet era.

Key words: criminal law, the means of criminal law, other means of criminal
law, punishment, confiscation of property, special forfeiture.
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Peoxaao M. M.,

KaHJUIAT HAyK 3 JICPIKABHOTO YIPABIIHHSA, HOICHT Kadeapu

Teopii Ta icTopii JepkaBH i MpaBa, KOHCTUTYIIIHOTO MpaBa,

Axanemist [lep>kaBHOI NeHITeHNiapHOi ciry0u, M.YepHiriB

JAESAKI HIJIAXW Y IOCKOHAJIEHH S ®AXOBOI
NIArOTOBKU NEPCOHAJIY ITPOBAIIII:
YIIPABJIIHCBKHU ACIIEKT

Y cmammi ob6rpynmoeana neobxionicms yOOCKOHANEHHS NEPCOHATY 8i0N0BIOHO
00 8UMO2 YUHHO20 3aKOHO0AagCcmaa npo npobayiio. Ilpoananizoeano desxi npobnemi,
108 's13aHi 0codOIUBOCMAMU CIYHCO080I OisIbHOCII NepPCcOHANYy npobdayii. Akyenmosa-
HO Y6azy Ha nompeby 6npoeaddiCceHHs 8 Npoyec NiO20MoGKU, Nepeniocomosku ma
niosuwents Keanigixayii npogecitinux cmanoapmis, ki HeoOXIOHI Ons peanizayii
3a60aHb npodayii.

Knruoei cnosa: 3axonooascmso npo npobayiio, eudu npobayii; nepcoHan npo-
bayii; gaxosa niocomosxa, yOOCKOHANEeHHsL (haxo6oi nid2omosKu.

MocTranoBka npodaemu. CtBopeHHs eheKTUBHOI podarlii Ha Cy-
YacHOMY eTarli nependavae 3iiCHEHHS] KOMIUIEKCY 3aXO/iB HOpMaTH-
BHOT'O Ta OpraHi3alifHOro0 XapakTepy, CIpsMOBaHHX Ha ii yJOCKOHa-
JIHHS Ta MojepHizamiio. OJHUM 13 HUX € MArOTOBKa Ta eeKkTuBHE
BUKOpHCTaHHS nepcoHany. dopMyBaHHS SKICHOTO KaApPOBOTO CKIIAay
JUIs TipoOarfii Mae BaXJIMBE 3HAYCHHS, OCKUIBKU 3a3HAYCHUM KpUMi-
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HAJIbHO-BUKOHABYMI 1HCTUTYT € KIIOYOBOK CKJIAJOBOI KPUMIHAJIBHO-
BUKOHABYOI CITy>)KOM B HampsMi 3a0e3neyeHHs] BUKOHAHHS MOKapaHHS
0e3 mo30aryieHHs BoJii. Ha akTyasbHICTH PO3IJISIHYTHUX y CTaTTI TPO-
OneM BKasye U yBara, siKy mpupiisic MiHICTEpCTBO FOCTHLIT YKpaiHu
HIOI0 MOJEpHi3allii MeXaHi3MiB BIUTMBY Ha IEPCOHAN, BPaXOBYIOUH
MIPH 1[bOMY HAKOITUYCHUIA BITYM3HSHUIM 1 3apyOiKHUH TOCBII,

AHai3 ocTaHHix mAocaimkeHb i myosikamiid. [Ipodaemu aisin-
HOCTI TIEPCOHATY KpPUMIiHAJIbHO-BUKOHABYOI CIIY)KOU JTOCIIKYBaJIU
bapam €., benia O., boumapyk O., I'anait A., 3nusko C., SxoBenp .
Po3po011i MexaHi3MiB yIIpaBaiHCHKOI'O BILIMBY Ha IEPCOHAI MpoOarii
npuaisuim yBary Cesacrsnoba H., Illynerina I'., SIlauyk O. Haykogi
3M00yTKM 3a3HAYCHHMX BHUIIEC BUCHUX Ta MPAKTUYHUX MPAI[iBHUKIB
MIPUCBSYEH] PI3HUM CTOPOHAM IisSUIBHOCTI IMIEPCOHATY Ha eTarri HOBIT-
HbOI icTOpii (PYHKIIOHYBaHHS KPUMIHAJIbHO-BUKOHABYOI CITyXOU.
Cepen HHX — OOIPYHTYBAaHHS T€OPETHUKO-IIPABOBUX ACIIEKTIB MisliIb-
HOCTI IepcoHany, MAOCHIIKEHHS MpoOieM HOro CIPyKTypHO-
(hYHKIIOHATIBLHOTO TOALTY Ta MEXaHi3My MPOXOKEHHS CIIYKOH, CO-
L1aJIbHOTO 1 IIPaBOBOI'0 3aXKCTY, po3po0OKa 3ax0/iB OpraHizalliiiHoO-
MIPaBOBOro 3a0e3reueHHs YIPaBIIHHSA KaApOBHUM CKJIaJ0M M IHIIE.
Bigmaroun HaleKHE MPOBEACHUM JOCTIIKEHHIM, aBTOP BBAXae, M0
MEBHOI aKTyaJbHOCTI B Cy4aCHMX YMOBax HaOyBarOTh MpPOOIEMH,
OB’ s13aHi 3 HEOOXIIHICTIO BIOCKOHAIEHHS (paXxoBOro piBHs IMepCOHa-
JIy, Ha SIKWH TOKJIAJIA€ThCsl BUKOHAHHS 3aBJaHb, BU3HAYCHUX 3aKOHO-
JTABCTBOM ITIPO MPOOaIliio.

Merta cTaTTi noyisirae B oOIpyHTYyBaHHI PUYKH, 1110 CIIOHYKAIOTh
HEOOX1THICTh MiZABUINEHHS MPo(eciiHOro piBHsI NepcoHaTy mpodaiii
Ta BU3HAYCHHS MUIAXIB 1X yIOCKOHAJICHHSI.

Buxaan ocnoBHoro marepiany. Unnnuii 3akon Ykpainu «IIpo
npobartiro» (xani — 3akoH) noauIsie 11 Ha TPU BUJU: JOCYI0Ba Mpoba-
Iis; HaragmoBa mpoOarrist; meHiTeHmiapHa mpoodars [1]. Jocynosa
Mpo0allisi € HOBEOK B KPHMiHAIbHO-BUKOHABYIH JistbHOCTI. 11 3MicT
MOJIATAE 'y  HACTYIHOMY: TMO-TIEpINe, CKJIAJaHHS  COIIaJIbHO-
MCUXOJIOTTYHOI ~ XapaKTEPUCTHUKH  OOBHMHYBAuYCHOTO;  IO-IPYTE,
3’SCyBaHHS CXMJIBHOCTI OOBHHYBA4Y€HOI'O JO CKOEHHS IOBTOPHOIO
3JI0YHHY; TIO-TpeTe, (OPMYBaHHSI BUCHOBKY PO MMOBIPHICTh BHIIpa-
BJIEHHS1 0c0o0H 03 3acTOCYBaHHS MOKapaHHs 3 0OMEKEHHIM a0 103-
OapyieHHsIM BOJii. HacTymHOIO CTOPOHOIO JISUTBHOCTI TEPCOHANY €
peaitizailis 3aBJiaHb HArJIsJIOBOTO Ta TEHITSHIIAPHOTO XapakKTepy.
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[poGarriiiauii HarIsI BKIOYA€ KOMILJIEKC KPUMiHAIBHO-BUKOHABUNX
Ta COIIAJIbHO-BUXOBHUX 3aXO0J(IB 3 METOIO 3a0€3MeUCHHs YMOB Bif0y-
BaHHS MMOKapaHHs 0e3 1mo30aBieHHs 4u oOMexeHHs Bomi. KpiMm Toro,
B XOJi IBOr0 BUAY MpoOallii CKIaJaloThCs Ta peati3yloThCsa Ipoda-
LifHI IporpaMu CTOCOBHO 0CiO, 3BIIbHEHHX Bi BiZOyBaHHS ITOKa-
paHHs 3 BunpoOyBaHHsIM (cT. 10 3akony). IleHiTeHmiapHa mpooarrist
SIK BUJI KPUMIHAJIbHO-BUKOHABYOI'O BILUIMBY BKJIFOUAE ITiITOTOBKY Iie-
pendaveHol 3aKOHOM KaTeropii oci® it TPyaoBOro i moOyTOBOrO
BramryBaHHs (cT.11). OTke, BIAMOBITHO /IO TAKOrO MOJLTY peatiza-
i 3aBAaHb IpoOdarii BUMarae Bij IEPCOHaIy 3HAaHb T4 HABHYOK JI€-
KUTbKOX pizHUX mpodeciii. Hanpuknan, mig yac 30iiCHEHHS JOCY0-
BOI mpoOarrii IepcoHas MOBUHEH MAaTH 3HAHHS Ta HABUYKH FOPUCTA 1
IICHXOJIOra, 1€, HAMPUKIIAJ, MATBEPLKYE 3MICT JOCYIOBOI TOMOBII.
VY HarmsgoBid Ta MeHITEeHIIapHii mpooariii mepcoHan noTpedye 3HaHb
1 FOpUCTa, 1 TICKXOJIora, 1 TeIarora, i ComiajJbHOrO MpalliBHUKA, 1 Me-
HeKepa.

TakvM YMHOM, BUKIIAJICHE BHIIE JO3BOJISE JIIUTH BUCHOBKY, IO
BHKOHAHHS KOYKHOTO 3 BHIIB Ipo0arlii moTpedye Bij MepCcoOHAIy OBO-
JIOJIIHHS 200 YJOCKOHAJICHHS ITEBHUX 3HAHb Ta MPAKTUYHUX HABUYOK
3 pi3HUX Mpoheciii.

OpHMM 3 KIIOYOBHX 3aBJaHb NPOOAallii € MPOTUIIS PelUIUBHIN
3nmounHHOCTI. CydacHill FOpUAMYHIN MPaKTUIll BiOMi OaraTo 3aco0iB
npodiTaKTHKY 3JI0YMHIB Ta IHIIMX acomianbHux sBuml. L{pomy mpo-
1IECY ICTOTHO CHPHSIFOTh 3HAHHS 3 PI3HUX HOPUAWYHHUX JTUCIUILIIH,
KIIFOYOBOIO cepen skux € [leHiTeHiiapHa KpuMmiHoiorisi. 3rajjaHa Ha-
BUajibHA JUCIHUIUIIHA 030pOIOE MEePCOHANI HH3KOI 3HAHb Ta BMIHb,
HEOOXITHUX AKpa3 ajs mpoodarrii. OCHOBHUM 3 HHX € BMIiHHS (hopMy-
BaTh 00’€KTHBHY KPUMIHOJIOTIUHY XapaKTEPUCTHKY OCOOM 3acy/DKe-
HOro. B ocTaHHii MICTUTBCS TIEBHA CYKYIHICTh KPUMIHONCHHHX I10-
Ka3HHKIB PO 0c0o0y, sIKa CKOINIa 3JI0YMH 1 BioOpa)keHo OCOOJIMBOCTI
ii cy0’eKTHOT'O CTaHy Ta CTYIiHb CYCIUIbHOI HeOe3meku [2]. Bomo-
JUHHS METOIUKOIO MATOTOBKH 1 CKJIaJlaHHs KPHMIHOJOTIYHOI Xapak-
TEPUCTHKU CIPHUATUME e(hEeKTHBHOMY BHKOHAHHIO TaKHUX IIPoOalliii-
HUX 3aXOliB: mo-Tepiie, ¢GopMyBaHHS 00’ €KTHBHOI JIOCYJOBOI
JIOTIOBI/Il HA OOBMHYBA4YEHOI'0; MO-JPYre, TIAHYBAaHHS T4 BUKOHAHHS
3aXOJIiB HAIJIAI0BOI MPO0AIlii Ta MEeHITEHI[IapHUX MPOrpam; Mo-TPETE,
3’ICyBaHHSl PIBHSI CTaBJEHHS OCOOHM 1O OTOUYYIOUOI'0 COLIAJTBHOTO
cepeoBuIIa Ta T MOTHBAIIIT IO TTO3UTUBHUX 3MiH; ITO-YETBEPTE, PO3-
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poOKa MeXaHi3MiB MEHITEHI[IapHOTO Ta MOCTIEHITEHIIapHOTO BILIUBY
Ha 3acypkeHoro. OTke, OJHHMM 13 NUISIXIB MiJABUINCHHS (PaxoBOro
piBHS mepcoHany mpobarii Sk Ha cTadii HaBYaHHS, TaK 1 MiJ 4yac me-
PEiAroTOBKM Ta MiABUINEHHS KBalidikalii Mae CTaTH ONaHyBaHHS
nojokeHHsiMH [leHiTeHiapHOi KPUMIHOMNOTIT, 110 crpusTUME edek-
TUBHIN peaizalii ycix BHJIIB mpooaiii.

AxTyaJbHUM Ha Cy4acHOMY €Talli € 3aBJJaHHS 3 OBOJOMIHHS Tep-
COHAJIOM HABHYKaMU NPaKTU4YHOI micuxouorii. lle miaTBepmKyroTh
MOJIOXKEHHS Hakasy MinicrepcrBa roctuilii Ykpainu «[Ipo opraxiza-
IO COIiaJIbHO-BUXOBHOI Ta IMCUXOJIOTIYHOI poOOTH 13 3aCy/KEHH-
MH», 1€ 3a3HAuYeHO, 10 CyYacHa BHMXOBHA 1 IICHXOJIOriuHa poOoTa
MPOBOAMTHCS 3 METOIO CIPUSHHS PO3BHUTKY B 3aCy/DKEHUX COLialIbHOT
AKTHBHOCTI Ta KOPUCHOI iHINIaTUBU B iXHBOMY MOOYTI, il Yac mpari
Ta HaBYaHHS. Taka AisUIBHICTH TPYHTYEThCS HA MPUHIUIAX 1HAUBIAY-
amizalii miJ yac BUBYCHHS OCOOMCTICHMX SKOCTEH 3aCy/KEHOro Ta
nudepeHIfialii MeToaiB CUXOJOriYHOro BIUUBY [3]. [HmMii HOopMa-
TUBHHUH aKT, SIKHI CTOCYETHCS MCHXOJIOTTYHOI CIY»KOU, MICTUTh TaKi
3aBJIAHHS:

— (opMyBaHHS CHCTEMH 3aXOJiB ICHUXOJOITYHOTO BIUIMBY, SIKi
MOBHHHI CIIOHYKAaTH 0Cc00Y /10 3aKOHOCITYXHSTHOT TIOBEIHKH;

— CIPUSHHS PO3BUTKY MO3UTHBHUX OCOOWCTICHUX SIKOCTEH, He-
O0XiAHUX JUIs IOAOJAHHS ICHYIOUHX Y 3aCyIKEHOro mpodIiem;

— KOHTPOJIb 33 HASBHICTIO YMOB, SIKi HEOOX1JIH1 JUIS ITOBHOIIIHHOT
KUTTETISUTBHOCTI 3aCyIXKEHOT0;

— iHTerpaitist 0coOH JI0 COIIAIbHO-TIO3UTUBHOI'O cepeioBuIna [4].

CraTucTHKa KPUMIiHAIBHO-BUKOHABYOI CIIY)KOM TIOKa3ye, IO
cy0’extr ipo0ariii y cBoill OinbIIOCTi (OKpiM HEMOBHOIITHIX) € TIOB-
HICTIO C(OPMOBAHUMH 3 TOUKU 30pY (i3i0J0TTYHOr0 Ta MCHXONOTIY-
HOT'0 CTaHy 0co0amu. AJie MCUXOJIOTiYHA 3aHEA0AHICTh Ta MEBHI Bij-
XHWJICHHS B €MOLIMHUX 1 BOJBOBUX MpoOllecax, MOKIMBI aHOMamii B
XapakTepl MpHU3BENN iX J0 CKOEHHs 3j104MHIB. OJHUM i3 OCHOBHHX
3aBllaHb Mpo0alii € MOBEPHEHHsS B CYCIIIBCTBO 3aKOHOCITYXHSHOT
ocobu micns BinOyBaHHs nmokapaHHs. L{poMy mporecy, 0coOIUBO mif
Yyac MPOBEACHHS 3aXOJiB HATJISJ0BOI Ta IMEHITEHIIapHOoi mpobarii,
CIIpHsie TICHXONOTYHA KOPEKILisl TTOBEIHKH 3aCyKeHOoro. 1i MeToto €
CIIOHYKaHHS 0ci0 70 MpaBOCIYXHSHOI MOBEMIHKH, CHPUSHHS IMOJ0-
JIAHHIO CBOiX OCOOWCTICHHUX MpoO0JeM i KOH(MIIKTIB 3 OTOYEHHSM,
CTBOPEHHsSI YMOB Ul iX MOBHOL[IHHOTO IICHUXIYHOTO PO3BHUTKY [5].
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OyHKIIIOHAILHO TICUXOKOPEKIliE Ma€ KOMIIGHCYBAaTH HasBHI TOPY-
HICHHS B PO3BUTKY OCOOMCTOCTI, MOJIMIIUTH SKICTh peaizallii mcH-
XIYHHUX TPOLECIB, IONIOMAraTd y BHpIlIEHHI BHYTPIIIHHOOCOOUCTiC-
HUX KOH(JIIKTIB.

B opranax Ta ycraHOBaX BUKOHAHHSI NTOKapaHb 3aBAaHHS TICHXO-
KOPEKIIIIHOT MisJIbHOCTI TOKJIAJAalOThCS HA IITATHUX IICHUXOJIOTIB.
AJie mepcoHa 3 pi3HUX MPUYHMH HE 3aBXKU MA€ MOXKIIUBICTH CKOPHUC-
TaTUCS IXHBOIO AOMOMOror. ONTHUMaJbHHM BHXOIOM 13 IMOIIOHHX
CHTYyallil Ma€ CTaTh HAaBYaHHS MepcoHay GopMaM Ta METOJaM IICH-
XOKOPEKIIIIHOT pOOOTH i3 3aCY/PKEHUMU. Y XOJIi IIOTO MPOIIECyY Mep-
COHAaJI TIOBUHEH OBOJIOJITH TAKUMH HABHYKAMHU:

— OnaHyBaHHs (popMaMu Ta METOJaMH 3 BUBYCHHS OCOOUCTICHUX
SKOCTEH 3aCy/PKEHOr0, HOro OTOUYIOUOI'0 COMLIaIbHOTO CEepeIOBHIIA
3a/Ulsl TOAAJBIIOTO CKIAJaHHS TCHUXONOTIYHOI XapaKTepPUCTHKH Ta
3IACHEHHS IHINX MPOOaIlifHUX 3aX0/IiB;

— BCTaHOBJICHHSI KOHTAKTY i3 3aCyJDKCHUM Ta MOTHBAIliS HOTrO 10
CHIBIIpAIll HaJ ICHYIOUMMH MPOOIeMaMu;

— CKJIJIaHHs TIPOrpaMm iHJIMBIyaIbHOT ICHXOJIOTIYHOT peadiiTartii;

— (popmyBaHHS MO3UTHBHOI COLIAJILHOI CHTYalii HABKOJIO 3acy-
JDKEHOT 0.

OTxe, onaHyBaHHS MPOLIECOM IICUXOKOPEKIIIMHOT JisUTbHOCTI J10-
3BOJINTH, MO-TIepiIe, ePEeKTUBHO i OMmepaTHBHO peasli3oByBaTH ICH-
XOKOpEKIIiiHI 3aBAaHHs; MO-Ipyre, MiABUIIMTH piBeHb npodeciiiHoi
MiATOTOBKH TMEpCOHaNy (IICUXOJOTTUYHUI HAMpPSM); MO-TPETE, MiHIMI-
3yBaTH 3aJIy4eHHS JJO MCUXOKOPEKLIHHOI poOOTH y MiApO3aiIax mpo-
Oarrii mpodeciifHUX MCUXOJIOTIB 1 TAKUM YMHOM 3MEHIIIUTH HA OCTaH-
HiX mpodeciiiHe HaBaHTaXEHHS.

Crarrero 13 3akoHy niepe0adeHO MPOBEACHHS COIlaJIbHO-
BUXOBHOI POOOTH 3315l AOCATHEHHSI METH BHUIIPABJICHHS 3aCYIKCHHX.
Minimaneai ctangaptai [IpaBuna OOH 110710 MOBOHKEHHS 3 B’ A3HAMU
BH3HAYAIOTh MPHUHIUIN COLIaIbHOT pOoOOTH cepen 3acymkeHnx. Cepen
HUX — 3aKOHHICTb, CIPaBEUIUBICTh, T'YMaHi3M, OXOPOHa COLIaJIbHUX
npas, MpodillakTHKa, coliaibHe pearyBaHHs, KOH(iIeHIIHHICTb, Toe-
paHTHICTH 1 iH1I [6]. Ha BUKOHAHHS BUMOT MDXHAPOJHOTO MTEHITEHITI-
apHOT0 3aKOHOJABCTBA Iepel Mpodaliero SK IHCTUTYTOM KpPHMiHAJb-
HO-BHKOHABYOTO MpaBa BU3HAYCHO KOMIUIEKC 3aBAaHb COLIaJIBLHO-
pealimiTalliifiHOro xapakTepy CTOCOBHO OCiO, sIKi BiIOYJIM TOKapaHHSI.
Cepen HUX CITi/i Ha3BaTH TaKi: 3aXUCT TPOMASIHCHKHX 1HTEpECiB, Tapa-
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HTIN 3aCy/PKEHUX Ha colliajibHe 3a0e3NeYeHHs Ta iHI MOCITyTH; HTeT-
paiisi 3acy/UKEHUX JI0 3aKOHOCIYXHSHOI TOBEIIHKY; 3a0e3reucHHs
COIiaJIbHOTO Ta KYJIBTYPHOTO PO3BUTKY 3aCy/PKEHHUX 3 METOIO0 CIIPH-
SIHHS TTOLIYKY 1 peaizallii HO3UTHBHHUX COL[IaJIbHUX 1HTEpECiB.

Omxke, 3a3HaueHe BUILE MIATBEPIHKYE HEOOXITHICTh yJOCKOHAJICHHS
nepcoHasioM Mpodarlii HaBUYOK COLiaJIbHO-BUXOBHOI pOOOTH 13 3acy-
JOKEHUMH TIiJ] Yac TPOBEACHHS SK HAIJISIIOBOI, TaK 1 TMEHITEHIapHOI
rpooarii.

HapuanHs nepcoHally B [bOMY HalpsiMi IOBHHHO CTaTH iHTErpo-
BaHUM IPOILIECOM, B SIKOMY ITOBHOIO MipOIO MOEIHYBaIHCs O BUMOTH
JIep’KaBHOTO CTaHJAPTY Ha COILialibHI MOCTYTH Ta 3aKOHOJABCTBA TPO
npobartiro. BignoBinHo no Hakazy MiHicTepcTBa COMIAIBHOI TONITH-
ku Ykpainu «Ilpo 3aTBepxenns [lep>xaBHOTO CTaHIApTY COLiaIbHOT
MOCITYTH MPOQUIAKTUKWY COIlialibHa TOCIyra SBiIse co0OI0 CYKYII-
HICTH 3aXO[liB, CPSMOBAaHUX Ha 3amO0IraHHs, OOMEXEHHS Ta 3YyIH-
HEHHS HEraTHUBHUX COLIAJbHUX 1 IOBENIHKOBUX SIBUII[ TA X HACIIIIKIB
y COIliaJIbHOMY CEpPEJIOBHIII Ta PEaNli3yEThCS 3a JOMOMOTOK Pi3HUX
IHCTPYMEHTIB BIUIMBY, Y TOMY 4ucIi i comianbHoro [7]. CouianbHo-
BHUXOBHa po0OTa B CBOIO Uepry nependadae HaJAaHHS KOHCYJIbTAaTHB-
HOI, TICUXOJIOTTYHOI Ta IHIIMX BHJIB JIOTIOMOTH, CIIPHUSIHHS IparieB-
JAIITYBAHHIO, 3TyUYeHHS 10 HaBYaHHS, y4acTh Y BUXOBHUX 3aX0/1aX
Ta COIIAJIbHO KOPHCHINM JisJIbHOCTI, TPOBEACHHS 1HIUBIIyaJIbHO-
npodinaktuaHoi podotu (4. 2, ct. 13 3akony).

VYHponoBx 1IBOro y Mpoleci yIOCKOHANEHHS HABHYOK 3aCTOCY-
BaHHS COLIAILHO-BUXOBHOI POOOTH CJIiji 3BEPHYTH yBary Ha BHpIIlICH-
HSl TaKWX 3aBJaHb: MO-TIEpIIe, ONMAHYBaHHS 3HAHHSMH MPO MEXaHi3M
COIIAJIbHO-TICIArOTiYHOl JONMOMOTH Ta MIATPUMKH 3aCyIKCHUX; I10-
Jpyre HaBUaHHS HaBUYKaM 3amoOiraHHs MpoojieMaM, sIKi HETaTHBHO
BILIMBAIOTh Y MPOIIECi BiIOYBaHHS MMOKapaHHs HA NICUXOJIOTIUHUM CTaH
0co0H; MO-TPETE, BUBUCHHS METOJIUKY 3aIl00IraHHs 3arOCTPSHHIO BXKE
ICHYIOUMX HETaTHMBHHUX SIBHIL Y 3aCy/DKEHOro; IMo-ueTBepTe, HaOyTTs
3HaHb Ta BMiHb LI0/I0 MiHIMi3alii pU3UKY MOBTOPEHHS 3MOYMHHUX [Ii-
SIHB; TIO-T1’ATe, BMiHHS ()OPMYBATH COLIAJIbHO-IIO3UTHBHI Opi€HTaIlii Ta
MOTHBYBaHHSI /10 3aKOHOCITyXHSHOI MIOBEAIHKY | iHIIIE.

OTke, yIOCKOHAJICHHS PiBHS COIaJbHO-BUXOBHOI pOOOTH mep-
COHAJly Ma€ CTATH KOMIUIEKCHUM Ta IHTETPOBAHHUM MPOLIECOM 3aJIs
CTIIOHYKaHHS 3aCy/KEHHX A0 3aKOHOCIYXHSIHOI MOBEIIHKH, HaJlaHHS
iM HEOOXIiJHOI JOOMOTH Ta MIATPUMKH Y BUPIIICHHI MpoOIeM, 110
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BUHUKIN Y 3B’A3KY i3 3aCy/XKEHHSM Ta TiIHOTO CAMOCTBEPIHKEHHS Y
COIiaJIbHOMY CEpPE/IOBHIIIL.

BignosigHo mo cr. 21 3akoHy Ha opraH mpoOaIlii MOKJIAJA€ThCs
3aBJaHHs B3a€MOJii 3 OpraHamu Jep:KaBHOi BJIaJH, MICIIEBOIO CaMmo-
BpsITyBaHHs, MiIIPHEMCTBAMY, YCTAHOBAMH Ta OpraHizaiisiMu. besmo-
CepeaHs MOro peamizallis, SK CBIAYUTH MPAKTUKA YKPaiHCHKOTO IEHi-
TEHIIapHOr0 MEHEIKMEHTY, TIOKJIaJaeThesl Ha mepcoHan. OpraHizalis
B3aeMOJIiT K (DYHKIIisI TMEHITCHI[IaQpHOIO MEHE/DKMEHTY Ma€ Ha MeETi
00’€IHATH 3yCUILIS MIEPCOHAITY 3 IHIIMMU CY0’ €KTaMU JUIsl JOCSTHEHHS
MEBHUX I[iJIeH mpobarii. Y MOBHO Cy0’€KTH B3a€EMOIIT MOYKHA TTOJUTUTH
Ha JIepyKaBHI OpraHK; OPraHd MICIIEBOTO CAaMOBPSAYBAaHHS;, iIIpHEM-
cTBa (AepX<aBHi, KOMYHaJlbHi, MpPWBaTHi); YCTAaHOBH Ta OpraHizamii
(mepxaBHi, rpomMajichKi). BpaxoByroun cranmuii Xxapakrep MisiIbHOCTI
OpTaHiB JCP>KaBHOI BJIaJIM Ta MICIICBOI'0 CAaMOBPSAyBaHHS, 1IeH MPOIIeC
Oyne Matu nocTiiHui xapakrtep. Clif O4iKyBaTH y MaiOyTHbOMY, IO
B3a€EMOJIiSl 3a3HAUYEHHX CYO €KTiB OyJe perjaMeHTYBaTHCs TEBHUMH
HOPMAaTHBHUMH aKTaMH, 3aTBEP/PKEHIMH OpTaHaMK BUKOHABYOI BIIa
LEHTPAJILHOTO PiBHA. [HINMIA BUTIISAA Ma€e B3a€EMOJIS 3 MiIIPUEMCTBA-
MU, YCTAHOBaMH Ta OpTaHi3allisiMH, OCKUIbKH OCTaHHI MOXYTb OYyTH
cy0’exkTaMM B3a€MOJii TUTbKM 3 BJIACHOI iHiriaTuBu. Lle 3anexatmme
BiJl HASIBHOCTI y HMX YMOB JJIs1 €eKTUBHOTO 3a0e3evueHHs TeHITeHITi-
apHux 3axomiB. Ciix o4ikyBaTH, IO TaKi 3B’SI3KM OyIyTh MaTu Hepe-
TYJISIPHUN XapakTep.

OcTaHHIMH pOKaMH B OpraHax Ta HaBYAJILHUX 3aKJaJlaX KpPUMi-
HAJIBHO-BUKOHABYOI CIYXKOM TMPOBOIUTHCS HU3KA 3aXOJiB HAYKOBO-
MPAaKTUYHOTO CHPSMYBaHHS, /1€ PO3TIISAAI0THCS TUTAHHS MEHITeHIia-
PHOTO MEHEKMEHTY. 30KpeMa, y BinorepkiBCbKOMY LEHTpi IMiJBH-
meHHs  kBamidikanii  mepcoHany  [lepkaBHOI  KpUMiHaJIBHO-
BHKOHABUOI cIy>kOM Oyi10 mpoBezeHo crenianizoanuii Kype «Edek-
TUBHUW TIEHITCHIIapHUIA MeHemKMeHT». CX0Xi 3a 3MICTOM 3aXO/u
BiIOyNMNCh B TEPUTOpPiaJbHUX OpraHax YNPaBIiHHS KPUMiHAIBHO-
BHKOHaBUOi ciyx0u. Cepea MUTaHb, IO PO3TisAanucs, Oyiu: IJia-
HyBaHHS TPpoQeciiiHOil AisTbHOCTI Ta HOro eTanu; Mojeli, MeTOAu Ta
eTany TPUHHATTS YOPaBIiHCHKUX pillleHb, JleJIeTyBaHHs MOBHOBA-
KEeHb; MOTHBAIliSl Ta CTUMYJIOBAHHS aKTUBHOCTI MEPCOHANY; yIpaB-
JMHCBKUH KOHTpodb. Ha 10AaTOK LbOMY BBa)KaEMO 3a JAOLLIbHE
BKITIOUHTH B MPOIIEC HABYAHHS MEpCOHay mpobaliii OBOJIOiHHS Ha-
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BHYKaMHU OpTraHi3ailii B3aeMoii, SKUW JOIUIBHO 3iMCHIOBATH 3a Ta-
KHMH HalpsIMaMu:

— HaBYaHHS OCOOJHMBOCTSM OpTraHizallii B3aeMo[ii 3 opraHaMu
BHKOHABYOI BJIa/IX MICIICBOTO PIBHS Ta MICIICBOT'O CAaMOBPSIyBaHHS;

— HaJaHHS 3HaHb 3 MWTaHb B3a€MOI] 3 MPEJCTABHUKAMH TPaBO-
OXOPOHHHX OpTaHiB;

— BUBYCHHS MEXaHI3MIB B3aeMOJlii i3 Cy0 €KTaMU TroCIOIapro-
BaHHS Pi3HUX (OPM BIACHOCTI;

— OIaHyBaHHS OCOOJIMBOCTSIMHM B3a€MOJIIi 13 JICp>KaBHUMH Ta He-
Jiep’KaBHUMH yCTAaHOBaMHM Ta OpTaHi3allisIMH.

OTxe, OTpPUMAaHHSI TIEPCOHAIOM HEOOXiTHMX HABUYOK OpraHizarlii
B3a€EMOJIIi ICTOTHO CHPUATUME SKICHIH peatizallii HarJsgoBol Ta Iie-
HiTeHIiapHOi Mpobalii Ta BIJIMHE K HA CTaH YNPaBIIHCHKOI MiAr0-
TOBKH, TaK 1 Ha 3arajibHUi (PaxoBHii PiBEHb MTEPCOHAITY.

BucHoBku. 3anponoHoBaHI HUISXW yJOCKOHAJCHHS MEpPCOHAIY
JOLITFHO IHTErpyBaTH B YHHHY CUCTEMY MiATOTOBKH, MEPEHiAroTOB-
KM Ta MiJBUIICHHS KBasi(hikaiii KagpiB 3aJyis MPUBEICHHS Y BiIIMO-
BIIHICTH BUMOTI'aM OHOBJICHOTO KPHMIHAJIbHO-BUKOHABYOIO 3aKOHO-
JaBCcTBa Ta 3a0e3MeueHHs! Mpoballii HaJeKHUM KaJPOBUM CKIIAJIOM.
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Peoxano H. H.

HEKOTOPBIE ITYTH COBEPIHEHCTBOBAHUS
MNPO®ECCHUOHAJIBHOU NNIOJATI'OTOBKH NTEPCOHAJIA
MPOBAIIMM: YIIPABJIEHUECKHI ACIIEKT

B cmamve 060cHOBaHA HEOOXOOUMOCMb COBEPUICHCMBOBAHUSL NEPCOHANA 8 COO-
meemcmeuu ¢ mpeboBaHUsMU OetiCMEYoue20 3aKoHodamenbemea o npobayuu. IIpo-
AHATUBUPOBAHBL HEKOMOPbIE NPOOIEMbL, CEA3AHHBIE C OCOOCHHOCMAMU CIYHCEOHOU Oest-
MenbHOCMU  NepcoHana npodayul. AKYeHMUpPOBAHO GHUMAHUE HA HEOOXOOUMOCHb
6HEOPeHUst 6 NPoYecc NOO2OMOBKU, NEPENOOSONMOBKU U NOBbIUEHUS KEATUMUKAYUL NPO-
¢heccuonanvbHbix cmandapmos, Komopbwle HeoOX0OUMbL OISl PeArU3ayUU 3a0ay nPOdAYUL.

Knrouesvie cnosa: 3akoHo00amenscmeo o npobayuu; udbl npodayull; NepcoHal
npobayuu; npopeccUOHAIbHASL NOO20MOBKA; COBEPULEHCIBOBAHUE NPOPECCUOHATb-
HOU N0020MOBKU.

Rebkalo M. M.

SOME WAYS OF PROBATION PERSONNEL PROFESSIONAL
DEVELOPMENT, AND ITS ADMINISTRATIVE ASPECT

The author shows that there is a package of measures for organizing a due
probation and its growth in Ukraine. Effective usage of the probation personnel is a
key way for realization of this task. The Ukrainian scientists of criminal law and
public administration constantly research probation service problems. However the
problems of probation personnel professional development stay topical.

There are three types of probation in force by the legislation: pre-trial
probation, supervised probation and penitentiary probation. The personnel has to
master knowledge and practical skills to be ready to perform in all these types of the
probation. Knowledge of the law disciplines, where penitentiary criminology
occupies the key position can capitally help it. These knowledge can help to prepare
an objective pre-trial report, to perform the main tasks of the supervised probation
and penitentiary programs and it may shape a subjective vision of social
environment.

The cognition of practical psychology is needed for the employees. It can
actually help to evolve a convicts’ positive qualities required for his resocialization.
The skills of psychological and correctional work with convicts may solve the main
problems. For instance, to realize the psychological and correctional tasks quickly
and effectively, to elevate the level of personnel’s professional training and to
minimize the work of professional psychologists in the psychological and
correctional work in probation.

The process of employees’ training for social and educational work ought to
link the requirements of the State standards on social services and probation
legislation. Personnel’s improvements social and educational work level are to
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become a complex and integrated process for convicts’ lawful behavior, receiving the
needed help by them and solving the problems related with conviction.

The author mentions that the employees must master skills of penitentiary
management for updating professional knowledge. In addition he shows that they
need getting skills of interaction. There are some problems which are worth
considering: teaching peculiarities in the interaction with local authorities, teaching
the work with law enforcement bodies, learning the mechanisms of interaction with
national economy subjects of various property;, mastering the peculiarities of
interaction with State and non-state institutions and organizations.

The author believes that the offered ways of employees’ improvement process
should be integrated into the valid system of training, retraining and personnel’s
advanced training, for being appropriate to renovated criminal and executive
legislature and providing qualified employees for probation.

Key words: legislature on probation, types of probation, probation personnel,
professional training, professional training development.

VIIK 343.851:343.9
Ceipin M. O,,
KaH/AW/aT IOPUIMYHNX HAaYK, CTAPIIUA HAYKOBUH CHiBPOOITHUK,
TOJIOBHUH HAYKOBHUH CIIBPOOITHUK,
JepxaBHuii HaykoBo-1octi i iHcTUTYT MBC Ykpainu, M. Kuis

KIJACUPIKAIIA CYB’EKTIB 3AINNOBIKHOI AISAJIBHOCTI
B YKPAIHI

Y cmammi eusnaueno oznwaku ma xono cy6’ekmie 3anobieanHs 310YUHHOCHI,
30iticneno ix xracugixayiro 3a cneyudixow 3anobiscHol disnbHocmi ma @GyHKyio-
HanbHUMU o3Hakamu. Jlociiodceno meopemuuni 3acadu ma 3aKoHo0asyy 6asy uooo
3a680aHb ma 0008 ’43Ki6 0Peamisé 81a0u ma NPAasoOXOPOHHUX OPeaHi y cgepi 3anobi-
2aHHA 3NOYUHHOCTI. 3pOONEHO BUCHOBOK, WO HA CbO2OOHI CYKYNHICMb CY0 €Kmig
3anobicants 3104UHHOCI, 3 027140y HA HENOBHOMY 3AKOHOOABHO20 De2yNI08AHHS,
HU3bLKULL CMaK opeanizayii 1 30ilCHenHs: 3ano0idiCcHOT OIsLIbHOCHI, He MOJICHA GU3HA-
yumu AK cucmemy cyb’ekmig 3anobicanHs 3104uHHOCHI. 3aNPONOHOBAHO WINAXU
B800CKOHAJIEHHS 3AKOH00A8CMEA YKpainu y 3a3Hauenii cgepi.

Knruosi cnosa: 3nouunnicms, 3anobicants, 3anobiocua OisnvHicmy, cyd 'ekmu
3anobicanisl.

ocranoBka npodaemn. Cy0’ekTr 3amo0iraHHs 3JT0YMHHOCTI —
e JepXXaBHI OpraHd, TPOMAaJChKi Oprasizamii, COLiaJbHI TPYIH,
ciryx00Bi 0cOOM YM TPOMAASHH, SIKi COIPIMOBYIOTH CBOIO AiSIIBHICTD
Ha pO3pOOJICHHS 1 peai3allito 3ax0J[iB, MOB’S3aHUX 3 BHIICPEIPKCH-
HSIM, OOMEXEHHSIM, YCYHEHHSIM KPHMIHOT€HHUX SBHII Ta IMPOIIECIB,
IO TOPO/IXKYIOTh 3J0YHMHH, a TAKOXK Ha iX HEAOMYIICHHS Ha Pi3HUX
CTaJisiX, y 3B’53Ky 3 YAM MAaroTh MpaBa, 00OB’SI3KU 1 HECYTh BiJIIOBI-
nanbpHIicTh [1, ¢. 326]. 3a cnenungikoro 3amo0iKHOT AISITBHOCTI PO3pi-
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3HSIFOTh Cy0’€KTH, sIKi: 1) BU3HAYAIOTh 11 OCHOBHI HaNpsSMU, 3aBJaHHSI,
¢dopmu (TIOMITHKY OOpPOTHOM 31 3JOYHMHHICTIO), IUJIAHYIOTH, CHPSAMO-
BYIOTH Ta KOHTPOJIOIOTH ii, 3a0€3MeuyIoTh i IPaBOBE peTyIIOBaHHS;
2) 311HCHIOIOTH 0e3nocepeHe YIPaBIIiHHA 1 KOOPIMHALII0 OKPEMHUMHU
HampsiMaMy 1 y4aCHMKaMH 3aro0iraHHs 3JI0YMHHOCTI; 3) BUSBJISIOTH
Ta Mi3HAI0Th 00’ €KT 3a1001KHOTO BILUTUBY, 1HYOPMYIOTH PO HUX iH-
mux cy0’ekTiB; 4) BUKOHYIOTH 3alOODKHI 3aXOdM INOJAO BHUIEpe-
JDKEHHS, OOMEXEHHS, YCYHEHHsI KpUMIHOT€HHHX SIBUII Ta MPOIECIB,
3aXUCTY COIlIJIbHUX Oyar i ocoOwm; 5) peani3yroTh 3aX0/u 100 Bij-
BEpPHEHHsI 1 MPUITMHEHHS 3JI0YMHIB 1 3MOYMHHOCTI. MHOXHMHHICTBH
cy0’eKTiB 3amo0iKHOI AISUTBHOCTI CTAHOBHTH CHUCTEMY CYO’ €KTIB —
CYKYIHICTh 00’ €JJHAHUX €JMHOK METOI0 CYO’€KTiB, SIKi 3IHCHIOIOTH
CBOi MOBHOBa)XCHHS y B3a€MO3B’SI3KY Ta 3a Y3TOKEHHAM Yy daci i
npocropi [1, c. 326].

Metoro cTaTTi € 3ailficHeHHs Kinacudikamii cy0’ekTiB 3amo0ix-
HOI JisUTBHOCT1 B Y KpaiHi.

Buksax ocHoBHOro marepiaiay. Y cBoro uepry, 3akamok A. II.
HAroJIoIIye, Mo Cy0’€KTOM JiSUTBHOCTI 111010 3aM00iraHHs 3JI0YHHHO-
CTi Ta 3JIOYMHHHUM IPOSIBAM MOXXYTh OYTH BH3HaHI OpraH, Oprafiza-
1isl, oOKpeMa ocoba, SKi y [iil AisUIbHOCTI BUKOHYIOTh X0oua O OIHY 3
TakuX (YHKIIIH 11010 3aM00iraHHs: opraHizailis, KOOpuHaIlis, 3/ii-
cHeHHs abo Oe3mocepenHsl MPUYETHICTH 10 3ailcHeHHs. [Ipu npomy
aBTOP PO3IUIKB X 32 QPYHKI[IOHATFHIMH O3HAKAMU HA OPTaHU Ta Op-
raHizailii: a) siki KepyIOTh II€I0 JTisSUIBHICTIO, OPTaHiI30BYIOTh Ii, CTBO-
PIOIOTH CUCTEMY YIpaBIiHHS Helo (OpraHu Jep>KaBHOI BIAAM Ta YII-
paBIiHHS, OpPraHd MICIIEBOrO CaMOBPSAYBaHHA); 0) CTOCOBHO SIKHX
3armo0iraHHsl 3JI0OYMHHOCTI Ta 3JIOYMHHUM MPOSiBAM BiJIHECEHO a0o
Mae OyTH BifiHeCEHO 10 OCHOBHHX 3aBlanb i (yHknii (MBC, CBY,
MpoKypatypa, Cyl, CHellialli3oBaHi TpPOMaJIChKI  OpraHizailii);
B) YHKIIT Ta TOBHOBaXCHHS SIKUX HE MalOTh [IILOBOTO CIPSIMYBaH-
HS Ha 3amo0iraHHs 3J0YMHHOCTI, ajie iX AiSTIbHICTD TOCEPEIHBO
BILUTMBAE HA 3aro0iXKHI MPOIECH MO0 JCTEPMIHAHTIB 3JIOYMHHOCTI
(3aKyaaM OCBITH, KYJIBTYPH, OXOPOHH 3JI0POB’S, COIIAJIBHOI JIOTIOMO-
I ToIo). He BUCTIOBIIOIOUNCH CTOCOBHO CUCTEMH Cy0’€KTiB 3amobi-
TaHHS 3JIOYMHHOCTI, aBTOp HAroJoIlye, MI0 B YKpaiHi, 3 OISOy Ha
HEMOBHOTY 3aKOHOJIaBYOT0 PETYIIOBaHHs, HU3bKHI CTaH OpraHizamii
1 3MIHCHEHHS 3aMmo0KHOT TiSIILHOCTI, BIJICYTHICTh Oarathox 3abesre-
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YyIOuMX Ta BHUKOHABUMX 3aXOMIB Ta 3ac00iB, (HaKTUUHO HEMAE Mif-
CTaB Ha3MBaTH ii cuctemoro [2, ¢. 347].

Sk 6aunMo, He3BaXKalOUM Ha MEBHY PI3HUIIO Y CTHIII BUKJIAJICH-
Hsl, HaBe/IeH1 BU3HAUYCHHS HE TUTBKHM HE CylepeduaTh, a HaBIaKH, JI0-
MOBHIOIOTh OJMH OJHOTO. [1OTOKYIOUHCh 3 HUMH, CITiji 3a3HAYUTH,
0 B HAYKOBIH JTiTepaTypi 3 UX MUTAHb € TICBHA KOHCOJIAAIlIS Y BH-
3Ha4YeHHI Cy0 €KTiB 3a1mo0iraHHs 3I0YMHHOCTI, 1 TPUHIMIIOBUX CyIIe-
PEUYOK HE BUHUKAE.

Buxonsuu 3 BUKIIaIEHUX BHILE MOJIOXKEHb, 3a3HAYNMO, 1110 CHUCTe-
My cy0’€KTiB 3amo0iraHHs 3I0YMHHOCTI CKJIaJal0Th IOpHIUYHI 1 (izu-
YHi 0COOH, SIKi BIATIOBIHO JIO CBOIX MIOBHOBAYKEHB 3/IHCHIOIOTH MEPE/-
0ayeHi 3aKOHOM 3axo/u y cdepi mpotuaii 3mounHHOCTI. [lo Koa 1ux
CyO’€KTiB BIHOCSATHCS 3aKOHOAABYMH OpraH, OpraHd BHKOHABYOI i
CYZIOBOI BIIaJIM, OPTaHU JIEP>KaBHOTO YIPABIiHHS, KyJbTyPHO-BUXOBHI
Ta HaBYaJbHI 3aKJIaH, MNPHUEMCTBA, YCTAHOBH 1 OpraHizaiii, mo ¢y-
HKI[IOHYIOTh y Pi3HUX cpepax coliadbHOl )KUTTEMAISUILHOCTI, IX TPYI0Bi
KOJICKTHBH, TPOMAJIChKi OpraHizailii i TOBapuCcTBa, OXOPOHHI YCTaHOBH,
CiM’s1, TPOMa/ISIHU.

Mix THM CiJi KOHCTaTyBaTH, 110 3a3Ha4YeHa CUCTEMa iICHY€ JIuIIe
TEOPETUYHO, Ha 3aKOHOAABUOMY PiBHI BOHA He cTBopeHa. OUeBUAHO,
IO B MPaKTHYHIM IJIOMIMHI Taka cUCTeMa Ma€ XapaKTepH3yBaTHCS
0araTorpaHHICTIO BUKOHYBAaHUX 3aBllaHb 13 3a0e3MEUeHHS Oe3IeKH,
3aro0iraHHs, TPUIMHEHHS, PO3KPUTTS 1 PO3CIiAyBaHHS 3JI0YMHIB, 3
OJHOro OOKy, a TaKOX PO3MOALIOM IMX 3aBJaHb MDK Cy0 €KTaMu
Pi3HUX PiBHIB, TOOTO i€papXivyHOIO TOOYIO0BOIO.

Jlo cyO’€ekTiB, sIKi KEPYIOTh 3all001KHOIO JisUIBHICTIO, OPTaHi30BY-
I0Th 11, CTBOPIOIOTH CHCTEMY YIIPaBIIiHHS HEIO, BiTHOCATHCS: BepxoBHa
Pana Ykpainu, [Ipesunent Ykpainu, Ypsa Ta neHTpaibHi OpraHd BH-
konaByoi Biagu (L{OBB), opranu MicieBoro caMoBpsiAyBaHHSL.

BignosigHo no Koncrurtyiiii Ykpainu €IMHUM OpraHoM 3aKOHOIa-
BYOi Biaau B YKpaiHi € mapiameHT — BepxoBna Pama Ykpainu
(ct. 75). Jlo moBHOBaXXeHb MapJIaMEHTy, 30KpeMa, HaICeKUTh MpPHii-
HATTS 3aKOHIB, BU3HAYCHHSI 3acajl BHYTPILIIHBOI 1 30BHIIIHBOI MOJITH-
KM, 3aTBEP/KEHHS 3arajlbHOJCPKaBHUX MPOrpaM €KOHOMIYHOIO, Hay-
KOBO-TEXHIYHOT'0, COIiaJIbHOTO, HAI[IOHAJIbHO-KYJIBTYPHOTO PO3BUTKY,
OXOPOHM JOBKLLIA TOmIO (cT. 85). Ha minmcraBi 1ux Ta iHIIMX MOBHO-
Ba)XCHb MapJaMEHT Ma€ BCi MOMKIJIMBOCTI IS CTBOPEHHS 3aKOHOaBYOi
OCHOBH Ta KPUMIHOJIOTTYHOI MTOJIITHKH II0JI0 3aN00IraHHs 3JI0YMHHOC-
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Ti, BKJIIOUAIOYM 3araJibHOCOIIaJbHUN 1 CIeIiaabHO-KPUMIHOIOTIYHUHI
11 HaIpsIMMU.

IIpe3naeHT YKpaiHu € rapaHTOM JIep>KaBHOTO CyBEPEHITETY, Te-
puTopiasbHOI miTicHOCcTi YKpainu, ponepkanns Koncruryuii Ykpai-
HU, TIpaB i cBOOOJ JIIOJWHHU 1 rpomaasiHiHa. KOHCTUTYLiHHI TOBHO-
BakeHHs IIpe3supeHra VYkpaiHM [IO3BOJISAIOTE WOMY KOpEryBaTH
HanpsAMH 1 3a0e3redyBaTH KOOPAWHALIO MPOTUAI 37T0YMHHOCTI, 3a-
TBEP/PKYBATH KOMILJIEKCHI MTPOTpaMM 3amo0iraHHs 3JI04MHHOCTI, Me-
TOIO0 SKHX Ma€ OyTH aKTHBHA MPOTHUIS 3J0YMHHOCTI Ta OCSTHEHHS
YIOBUIbHEHHS TeMIIB i1 3poctanHs. Ha »xanb, Ha ChOroIHI Taki J0-
KYMEHTH B JiepXaBi MpakThuHO BijcyTHi. Jlume B Ctpaterii Halio-
HaJbHOI Oe3neku YkpaiHu, 3aTBepimkeHiin Ykasom [Ipesupenra Yk-
paiam Bix 26 TpaBHa 2015 poky Ne 287/2015, #imerbes mpo Te, 1o
JISTBHICTE HE3aKOHHMX 30poHHUX (opMyBaHb, 3pOCTAHHS 3JIOYHH-
HOCTIi, HE3aKOHHE BHUKOPUCTAHHS BOTHEMAJIBHOI 30pOi BiJHECEHO 0
aKTyaJbHUX 3arpo3 HallioHaJbHIN Oe3mneni Ykpainu [10].

Ka6iner MinicTpiB Ykpainu, neHTpaibHi Ta iHIII OpraHd BUKO-
HaBYOi BIAAW (JeprKaBHI aJMiHICTpallii pi3HUX PiBHIB) BiIIOBITHO 10
Koncrutynii Ykpainu MaioTh OyTH OCHOBHUMH Cy0’€KTaMH OpraHiza-
il JIIBHOCTI IIOAO 3aIl00IraHHsA 3JI0YMHHOCTI Ta Ii BCeOIYHOro 3a-
Oe3rneueHHs, NepeayciM opraHizalifHoO-yIpaBIiHCHKOTo, iH(OpMAaITii-
HOI'O, HAYyKOBOTO, pecypcHOro. BukoHaBua Bnama Oe3mocepenHbo
BIJINOBiZIaJibHA 32 3a0€3MEeYCHHS IPOMAJICBKOTrO MOPSIKY 1 MPOTHUIIO
3JIOYMHHOCTI, KOHTPOJIb 1 KOOPJMHAIIKD BUKOHAHHS KOMIUJICKCHUX
mporpam 3aro0iranHs 3JI0YMHHOCTI, OPTaHizalliio IX HaAyKOBOTO CYIIPO-
BOJDKEHHS TOIIO. MiXK THM Ha ChOTOJIHI B Y KpaiHi BiJICYTHS Jiep*KaBHa
mporpama 3aro0iraHHsi 3J0YMHHOCTI, Taka po0OTa MOKJIajgeHa Ha Op-
raHu MiCHEBOTr0 CAMOBPSAIYBAHHSI, SKi MOCIJAI0Th BaXJIMBE MICIIe
cepen cy0’eKTIiB 3am00DKHOI MisuTbHOCTI. BOHM BHKOHYIOTH ITOBHOBA-
KEHHS 1II0JI0 OpTraHizallifHO-yIpaBIiHCEKOrO 3abe3rnedeHHs 3armo0i-
TaHHs 3JI0YMHHOCTI: BUJAHHS YNPaBJIiHCHBKO-HOPMATUBHUX aKTiB, Op-
raHi3allii KOHTPOJII0 BUKOHAHHS TWiaHiB ToImo. Li cy0’ekTH BinmoBiaHO
10 cT. 26 3akony Ykpaiau «I[Ipo miciieBe caMOBpsiTyBaHHSI B Y KpaiHi»
3aTBEPKYIOTh KOMIUIEKCHI MPOrpaMu MO0 MPOQITaKTHKK Ta MPOTH-
Jli1 3JIOYMHHOCTI, 3a0€31eUyI0Th Ta OPTaHI3yI0Th IX peatizallio.

MinictepcTBo BHyTpimHix cipaB Ykpainu (MBC) € ronoBHIM
opranom y cuctemi LIOBB, mo 3a6e3neuye ¢popMmyBanHs aepxKaBHOT
MOJITHKU Yy cepax: 3a0e3medeHHs] OXOPOHH MpaB i CBOOOA JIIOIMHH,
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IHTEepeciB CyCHmiJIbcTBa 1 Jep>KaBW, MPOTHMIIl 37TOYMHHOCTI, MiATPH-
MaHHs MyONiyHOI Oe3meku 1 MOpsAAKYy, a TAaKOK HaJaHHs TOMileH-
CbKHMX TOCTYT; 3aXHCTY JIepKaBHOrO KOpAOHY; Mirpamii (iMmmirparii
Ta emirpailii), y TOMy 4UCIIi MPOTUIIl HellerabHil (HE3aKOHHIN) Mir-
paii. BianosigHo no mokiaaeHux Ha HbOro 3aBiaanb MBC po3po0-
JISiE TIPOEKTH JIepKaBHHUX MPOTrpaM 3 MUTaHb 3a0e3MeueHHs MyOaiuyHoi
Oe3rmeku 1 MOpsIKY, MPOTHIIT 3JI0UMHHOCTI, OE3MEKU JIOPOKHBOTO
PYXY, OXOPOHH JIepKaBHOTO KOPJOHY, a TaKoX 3 MUTaHb Mirparii;
Oepe y4yactb y (opmyBaHHI Ta 3a0e3MEUeHHI HAYKOBOI i HAyKOBO-
TEXHIYHOI MONITUKU JiepKaBH y cepi OXOPOHU CYCIIIBHUX BiAHO-
CHH, TIOB’SI3aHHX 13 3aXMCTOM Ta OXOPOHOIO TpaB i CBOOOI JIIOIMHH,
3a0e3neyeHHs M MyOsIigHOT 0e3MeKH i MOpsAAKY, MPOTHIIT 3IIOUNHHOC-
Ti, O€3MEeKN AOPOKHBOI'O PYXY, a TAKOXK OXOPOHH JIEPKaBHOTO KOp-
JIOHY Ta Mirpailii; TpoBOAWTh MOHITOPHHT CTaHy IyOiiuHOi Oe3nekn
Ta MPaBOMOPSAAKY B JiepXKaBi, BUBYAE, aHai3ye i y3aralbHIOE pe-
3ynbTaTd Ta edektuBHicTh peanizamii [IOBB, misiabHICTD SKUX crpsi-
MOBY€E 1 KoOpAMHYe MIHICTp Hep>KaBHOI MOJITHKH Yy BiAMOBITHUX
cepax.

VY cBolo uepry, peanizallis Aep>KaBHOI OMITUKU y cepi TpoTuaii
3m0urHHOCTI moknaaeHa Ha LIOBB, misyibHICTH SKMX CIPSIMOBYE 1
koopaunye Kabiner MiHicTpiB Ykpainu uepe3 MiHicTpa BHYTpIIIHIX
cnpaB (Hamionansry nomiuiro, Jlep:xaBHy Mirpauiiiny ciyx0y, Jep-
KaBHY MPHUKOPJIOHHY CIy>kOy YKpaiHu), a Takox Ha HamioHanbHy
rBapJIito, SIKa BXOAUTH J0 cuctemu MBC.

Jlo urcia cy0’eKTiB, IS SKUX 3arl00iraHHs 3JI0YUHHOCTI € OJHIE0
3 ToNoBHMX (DYHKIIN, HaJekaTh: ['eHepanbHa mpokypatypa, Hartio-
HayibHa nofimis, Cinyx0a Oe3neku Ykpainu, DickanbHa cinyx0a, opra-
HHU OXOPOHU JIep>KaBHOT'O KOPJAOHY, oCTullii, (piHaHCOBOI iHCIeKii Ta
THIII, SIKi 3/1IHCHIOOT MPAaBO3aCTOCOBHI 1 MPAaBOOXOPOHHI (PYHKIIIT.

Oprann npoxyparypu. Uunauil 3akoH Ykpainu «IIpo mpoky-
patypy» Bix 14.10.2014 ne nepeabadae mpsMoro 3aBJaHHS MPOKypa-
Typu IIOJO 3aro0iraHHs 3JI0YMHHOCTI (3104rHaM). Y TOH ke dYac
aHaJi3 QYHKIi MPOKypaTypu Ta MOBHOBa)KEHb MTPOKYPOPIB JO3BOIISE
BHOKPEMHTH TIeBHI (OPMHU iX AISUIBHOCTI, SKi BU3HAYAIOTh iX POJb Y
3aro0iraHHi 3MTI0YMHHOCTI.

Tak, y mporeci peanizauii GyHKIii MpoKypaTypH IOI0 HATJsLy
3a JOIEpKAHHSIM 3aKOHIB OpraHaMH, IO MPOBOJISTH ONEPATHBHO-
posmykoBy gisubHicTh (OP/I), misHanHA, mocyaoBe ciiacTBo, ['eHe-
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paNbHUN TPOKYpOp Ta KEPIBHMM CKIIAJ PEriOHAJIbHUX 1 MiCIEBUX
MPOKYpaTyp KOOPAMHYIOTH JisUTbHICTh TPAaBOOXOPOHHUX OPTaHiB Bijl-
MOBIJHOTO piBHA Yy chepi MPOTHIIT 3MTOYNHHOCTI IIUISIXOM MTPOBECHHS
CHIBHUX Hapaj, CTBOPEHHS MIKBIIOMYMX POOOYMX TPYI, POBEICH-
Hs Y3TOJDKEHMX 3aXOfiB, 3MIMCHEHHS aHAJITHYHOI IiSUIBHOCTL. Y
CBOIO 4Yepry, sK 3’SCOBAHO HaMH BHIIE, 3alO0IiraHHS € YaCTUHOKO
OPOTUAITl 3MOYMHHOCTI. TOMYy MOXEMO CTBEpPAXKYBATH MPO KOOPIH-
HYIOUY pOJIb TPOKYpaTypH IIOJ0 3al00iraHHs 3JI0YMHHOCTI MPaBo-
OXOPOHHHMH OpTaHaMH.

He Bukinkae cyMHIBY 3Ha4Ha poiib CYyI0OBHX OpPraHiB y 3amo0i-
ranHi 3moynHaM. lle i BUHECEHHS CIpaBeJIMBUX BUPOKIB Yy KPHMi-
HaJbHHUX MPOBADKEHHSAX, 1 3IHCHEHHS I[UBLIBHOTO Ta aMIHICTPATH-
BHOTO CY/ZIOUYMHCTBAa Y KOHKPETHHX CIpaBax 4Yepe3 pearyBaHHs Ha
MOPYIIEHHS BIJMOBITHOIO 3aKOHOJABCTBA, IO BIAICParOTh POJIb
YMOB, SIKi CIIPUSAIOTH BUMHEHHIO 37I04MHIB Tomo. Ha »aib, Ha choro-
nui KITK Ykpaiau He MiCTHTh HOpMH, sika O 3000B’s13yBaja Cya, BU-
SBIISIIOYM 33 PE3yJbTaTaMH PO3TIIALY KOHKPETHHUX KPHUMIHAIBHUX
CrpaB MPUYMHU H YMOBH BUMHEHHS 3JI0YMHIB, pearyBaTd Ha HUX BH-
HECEHHSIM OKpeMoi yxBaju (IIOCTaHOBH) 3 HamlpaBJIEHHSM ii oprany,
YCTaHOBI, opraHi3allii, ic MarOTh OyTH BXHUTI 3aXOIU JIO YCYHEHHS
IUX YMHHHKIB. OUEBHIIHO, LIO 1€ € CYTTEBOIO MPOTATUHOI KpUMi-
HAJBHOTO CY/IOUMHCTBA, SIKA CTOCYETHCS III€ M CITITYMX Ta POKYPOPiB
1 sika Oe3repeyHo Mae OyTH BHIIPABJICHA.

BignoBigHo no 3akoHonaBcTBa Ha Cuyx0y Oe3nmexkm YKpaiHu
(CBY) mokmianaeTbesi 3aXUCT JACPKABHOTO CyBEpPEHITETY, KOHCTUTY-
LIHHOTO JIaJy, TEPUTOPIANBHOI IUTICHOCTI, €KOHOMIYHOTO, HAYKOBO-
TEXHIYHOT0 i 0OOPOHHOrO MOTEHIIaNy YKpaiHu, 3aKOHHUX 1HTEepECiB
JIepKaBU Ta MPaB IPOMAJISH Bl PO3BIAyBaLHO-TIIIPUBHOL TisIILHOC-
Ti 1HO3EMHHUX CIEHCITYK0, MmocAraHb 3 OOKYy OKpEeMHUX OpraHizailii,
rpyn Ta oci0; cHemniaibHO-KPUMIHOJNOrIUHE 3ano0iraHHs 3J0YHHAM
MPOTH MUpY i Oe3NeKu, Tepopu3My, KOPYIILii Ta OpraHizoBaHoi 3J10-
YUHHOI JISUTBHOCTI Ta 1HIIMX 3JIOYMHHUX MOCATaHb, K Oe3rnocepes-
HBO CTBOPIOIOTH 3arpo3y JKUTTEBO BAXKIIMBUM iHTEpecaM Y KpaiHH.

Husky BaxIMBHX 3aBJaHb Ta NTOBHOBAKEHb OO 3anoOIraHHS
3JI04YMHHOCTI (3nmounHaM) Mae HamionanbHa moJtinia Ykpainu. Tak,
3akonoMm Ykpaiau «[Ipo Hamionaneny nosmimiro» Big 2 ymmas 2015
POKY 10 3aB/IaHb MO BiIHECEHO HaJaHHs MOMILIEHCHKIX MOCIYT Yy
cdepax: 3a0be3nedeHHs MyOmigHOl Oe3Mmekn 1 TOPAIKY; OXOPOHH TpaB
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1 cBOOOJ JIIOIMHY, a TAKOXK 1HTEPECiB CYCHUIBCTBA 1 IepKaBH; IPOTH-
It 3mourHHOCTI (CT. 2). BinmoBimHO 10 MOK/IaIcHUX Ha Hel 3aBJaHb
MOJiliss 3AIHCHIOE TPEBEHTHUBHY Ta NPOQIIAKTHYHY AisIbHICTS,
CHIpSIMOBaHY Ha 3ar00iraHHs BAMHEHHIO TPAaBONOPYLIEHb; BUSBICHHS
MPUYMH Ta YMOB, IO CIIPHUAIOTH BUMHEHHIO KPUMIHATBHHUX MPaBOIO-
PYLIEHb, BXKUBA€ 3aXOJiB JUIA iX YCYHEHHS Ta 3 METOI BHSBIICHHS
KpUMiHAJIbHUX MPAaBOMOPYILICHB; MPUITUHSIE BUSBICH] KPUMiHAIBHI Ta
aJIMIHICTPaTUBHI TPaBOIMOPYIICHHS, BXKMBAE 3aXO0/IB IS 3aro0iran-
Hs Ta MPUIMHEHHS HACHJILCTBA B CiM’1 TOIIO (CT. 23).

JlopeuHo 3BepHYTH yBary Ha Te, o 3akoH Ykpainu «IIpo Harri-
OHAJILHY MOJII[iI0» 3aKOHOAABYO 3aKPIMKB Te, M0 3aro0iraHHs mpa-
BOIMOPYIIEHHSIM BKJIIOYAaE B ceOe 3iiiCHEHHs MPEeBEHTHBHOI 1 podi-
JIAKTUYHOI JISIIBHOCTI.

Ha /lep:kaBHY NPUKOPAOHHY CIy:KO0Y YKpaiHHM BiINOBiAHO 110
BH3HAUCHMX 3aKOHOM 3aBJaHb MOKJIAJAEThCS OpPraHi3allis 3amobiran-
HSl KpUMIHAJBHUM Ta aJIMIHICTPaTUBHUM MPaBOMOPYIICHHSIM, TPOTH-
JUI0 SIKMM 3aKOHOJIaBCTBOM BifgHeceHo o kommereHii JIIC Ykpai-
HU, iX BUSBJICHHS Ta NPUIMHEHHS;, 3aMo0iraHHs Ta HEAOMYLICHHS
HE3aKOHHOT'O TIEpeTHHAHHSA JAePKaBHOTO KOPJOHY YKpaiHU TOLIO.

HauionanbHa reapais YkpaiHu BiANOBITHO 10 TOKITaJeHUX Ha
Hel 3aBlaHb Ta (QyHKIiNA 3000B’s13aHa 3a0e3MeuyBaTH 3aXHCT Ta 0XO-
POHY KHTTs, ITpaB, CBOOO]] i 3aKOHHUX IHTEPECIB TPOMAJISH, CYCILIb-
CTBa 1 Jiep>KaBM BiJ] 3MOYMHHHUX Ta IHIIMX MPOTUIPABHUX MOCSTaHB;
BXKMBATH 3aXOJliB, CIIPSIMOBAHHUX Ha 3all00IraHHS, BUSBIICHHS KPHMi-
HaJBHUX (aAMIHICTPATHBHUX ) PABONOPYILIEHH TOLIO.

JAMC 3piiicHI0€ 3aX0aW IIOJ0 3ano0iraHHsS Ta MPOTUIIl Helle-
ranpHid (HE3aKOHHIN) Mirpanii, IHIIMM TOPYIIEHHSIM MIrpamiiHoro
3aKOHO/IABCTBA; y Tepen0aueHnx 3aKOHOJABCTBOM BHITAJKaX MPUTS-
r'ye TIOPYIIHUKIB JI0 aJMiHICTPaTUBHOI BiANOBigadbHOCTi. He3Baxa-
toun Ha Te, mo JIMC Oe3mocepeHbO MPOTHIIE aJMiIHICTPATUBHUM
MPaBOMOPYIIEHHSM, il BigBeleHa CYTTEBa pojib y 3amobiraHHi 370-
YUHHOCTI. AJKe TPOTHIIIOYN HeJlerajibHIi Mirpailii Ta 31iHCHIOIYN
BIJMOBiAHWH KOHTpOJIb B Aepkasi, IMC 3anobirae peecrpallii B YK-
paini ocib, sKi MOXYTh CYTTEBO YCKIaJHUTH KPUMIHOTEHHY CHTYya-
{10, BUMHSTHU 3TOUNHH.

Jep:xkaBHa ¢ickanbua ciayxda Ykpainu ([JPC) zanobirae ta
MPOTHJIE€ KOHTpaOaH Il Ta MOPYIISHHSM MUTHHX NpPAaBWJI Ha MUTHIN
TepuTopii YKpaiHu; 3IIMCHIOE 3aXOIW IIOAO 3aro0iraHHs Ta BUSB-
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JICHHSl TIOpYLIEHb 3aKOHOJABCTBA Yy cdepi BUpOOHHITBA Ta 00Iry
CIIHPTY, AJIKOTOJIbHUX HAIOIB 1 TIOTIOHOBHX BHPOOIB.

Jep:kaBHa KPUMiHAIBHO-BUKOHABYA CJIy:k0a YKpaiHu Biamno-
BiJTHO JI0 MOKJIaICHNX Ha HEl 3aBJaHb OPraHi3oBYye 3amo0iraHHs BYH-
HEHHIO 3JIOYMHIB 1 JUCHUILUTIHAPHUX TPOCTYNKIB 3aCy/DKEHUMH W
0co0aMu, B3ITHMHU ITiJl BApPTy, Ta BXKHUTTS IOJI0 HUX 3aXOJIIB MPHIIH-
HEeHHS 3JI0YMHIB 1 JUCHUIUTIHAPHUX MPOCTyMKiB. Opranu i ycraHOBU
BHUKOHAHHS MTOKapaHb, KPiM TOro, 3000B’s13aH1 BUSBIISTH MPUYMHH Ta
YMOBH, III0 CIPHUSIOTh BUMHEHHIO KPUMIiHAIBHUX MPaBONOPYIIECHb B
yCTaHOBaX BHKOHAHHS MOKapaHb i CNIAUUX 130JIATOpax, a TAKOXK BUH-
HEHHIO KpUMIHAJbHUX MPAaBOMOPYIIEHD 3aCyHKEHUMH JI0 TTOKapaHb,
HE TOB’A3aHUX 3 MO30aBJICHHSAM BOJi, BXKMBATH B MEXKaX CBOIX IOB-
HOBa)KEHb 3aXO/IiB J0 1X YCYHEHHS.

3a ocTaHHI pokM B YKpaiHi aKTHBI30BaHO MPOTHIII0 KOPYIMIik-
HUM IIPAaBOMOPYLIEHHSM, y 3B 513Ky 3 YAM YTBOPEHO PsiJi HOBHUX IIpa-
BOOXOPOHHUX CTPYKTYp, 30Kpema HarlioHambHe aHTUKOpYIHIliiHEe
Oropo Ykpainu, a y ckiazui ['enepansHoi npokypatypu — Crierianizo-
BaHy aHTUKOPYIIIIHY POKypaTypy.

HauionanbHe anTukopynuiiine 6opo Ykpainu (nani — Hario-
HaJbHE OIOPO) € JICP)KAaBHUM IMPAaBOOXOPOHHHM OPIaHOM, Ha SIKHi
MOKJIAIA€ThCS 3a1I00IraHHs, BUSABICHHS, TPUIIMHEHHS, PO3CITiTyBaHHS
Ta PO3KPHUTTS KOPYMLIAHUX MPaBOMOPYLIEHb, BIJHECEHHX A0 HOro
MACIIAHOCTI, a TaKOXK 3amo0iraHHs BYMHEHHIO HOBHMX. 3aBIaHHIM
HamionansHoro 610po € mpoTHlis KpUMiHAJIbHUM KOPYMLIHHIM Tpa-
BOMNOPYIICHHSM, SIKi BUMHEHI BUIIMMH [1OCAJIOBUMH 0CO0aMH, YITOB-
HOB2)KCHUMH Ha BUKOHAHHS (PYHKIiH AepxkaBu abo MiCIIEBOTO caMo-
BpsyBaHHs, Ta CTAHOBJIATH 3arpo3y HAIlIOHAJIbHIN Oe3Mell.

BucnoBknu. [lincymoBytour BUKIaieHe, CITijl 3a3HAYUTH HACTYITHE.

1. Cy0’extamu 3amo0iraHHs 3JI0YMHHOCTI B YKpaiHi € opraHw,
oprasizaiiii, okpemi 0coOH, siKi y il TisUTbHOCTI BUKOHYIOTH (DyHKIIi1
IOJI0 OpraHizamii (KoopauHallii) 3amo0iraHHs 3JI0YMHHOCTI (3JI04H-
HaM) 4u Oe3rnocepeHbO 3AIHCHIOIT 3aX0H 1010 3anobiranas abo
MPUYETHI JI0 HOro 3/1iHCHEHHSI.

2.V 3aKOHOAABYMX aKTax YKpaiHW, IO PeriaMeHTYIOTb Jisib-
HICTb OpraHiB BIIaJW, MPABOOXOPOHHUX OPraHiB, HE 3aBXKIAH MPSIMO
nepeadaveHi X 3aBaHHSA Ta 00OB’SI3KU 11I0JI0 MPOBEIECHHS 3amo0iK-
HOI AisutbHOCTI. TOMy HasBHICTH TependauyeHux MpaBOBUX MTOBHOBa-
JKEHb I[00 3aI1001KHOT AISUILHOCTI HAa CHOI'OJIHI HE € €IMHOIO IifcTa-
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BOIO JUISI BAOKPEMIICHHS Cy0’€KTIB 3amo0iranHs 3JI04MHHOCTI. BinHe-
CEHHSl J0 KoJa TakuX cyO’ekTiB Oyae HaiOuIbII apryMeHTOBaHHM,
BHXOJISIYH 3 PEAJIbHOTO 3IICHEHHSI HUMH 3a1001>KHOT (DyHKITIT.

3. HaliOunb1n TOITEHUM PO3JIUICHHSIM Cy0’€KTIB 3am00iraHHs Ha
rpymnu € ix xnacugikamis 3a QyHKIIOHATLHUMH O3HAKAMH, a caMe Ha
OpraHM Ta YCTAHOBH, SIKi KEPYIOTb IIi€I0 AisUIbHICTIO, OPTaHi30BYIOTh
Yl KOOPJHMHYIOTH ii (OpTaHu Jiep>KaBHOI BiIaay Ta yNpaBIliHHS, Opra-
HU MICIIEBOT'O CAMOBPSIYBaHHS); JUIS SIKUX 3aM100IraHHsI 3T0YMHHOCTI
(3mounHaM) € 200 Mae OyTH BiTHECEHO JI0 OCHOBHUX 3aBJaHb 1 PyHK-
uiii (MBC, Hamionansna nominis, CBY, npokypatypa, cyx Ta iH.);
(GYHKIIT Ta MTOBHOBa)KEHHS SIKUX HE MalOTh LIJILOBOTO CHPSIMYBaHHS
Ha 3aro0iraHHsl 3JIOUNHHOCTI, alie X JTisUTBHICTh MOCEPEIHBO BILUIMBAE
Ha 3am001KHI MPOIIECH MO0 ACTEPMiHAHTIB 3JI0OYMHHOCTI (HaBYabHI
3aKJa/iv, 3aKIaJH KyJIbTYpH, OXOPOHH 3I0POB’s, COLlIaIbHOI JOMTOMO-
T'Yl TOILIO).

4. CykynHICTh Cy0’€KTIB 3aM00IraHHs 3JIOYUMHHOCTI 3 OISy Ha
HEMOBHOTY 3aKOHOJIaBYOr0 PETYIIOBaHHs, HU3bKHI CTaH OpraHizamii
1 3a1MCHEHHs 3am00DKHOI MISJIBHOCTI TOILO HA CHhOrOJHI HE MOXKHA
BHU3HAYHTH SIK CHCTEMY CY0O’€KTIB 3am00iraHHs 37J04MHHOCTI.

5. 3akoHOAaBCTBO YKpaiHu y cdepi 3armo0ixHOI AisUTbHOCTI MOT-
pelye CyTTEBOTO BAOCKOHAIEHHS. 30KpeMa, Ha 3aKOHOJaBYOMY PiBHI
MaloTh OyTHM BH3HA4YeHI MOHATTA 3amoOiraHHs 3JII0YHMHHOCTI, KOJO
cy0’eKTiB i€l MisutbHOCTI (y MEpIIy Yepry OpraHiB BIajd Ta IpaBo-
OXOPOHHHX OpTraHiB), MOBHOB&KEHHS Cy0’€KTiB y Wit cdepi. [Ipwmii-
HATTIO 3a3HaYCHUX TIPAaBOBUX HOPM Mae€ TepelyBaTH MPOBEICHHS
IPYHTOBHX HAYKOBHX JOCIIIKEHb, MPABOBUX EKCIEPTU3 Ta LIMPOKE
00TOBOpEHHS B HAYKOBHX KOJax.
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Ceupun H. A.

KIIACCUOPUKALIUA CYBBEKTOB
HNPEAYINPEAUTEJIBHOU JEATEJIBHOCTHU B YKPANHE

B cmamue onpedenenvl npusHaxu u Kpye cyObekmos npedynpexicoeHus npecmy-
NHOCMU, OCYWecmeieHa ux Kiaccugukayus no cneyuguxe npedynpeoumenbHot
OesimenbHOCmu U (YYHKYUOHATbHLIM  npusHakam. Hcciedosanvl meopemuueckue
OCHOBbI, 3AKOHOOAMENbHASE 6A3a OMHOCUMENLHO 3A0ay4 U 0OA3AHHOCMEN OPeaAHO8
611ACMU U NPABOOXPAHUMEILHBIX OP2AHO8 6 Chepe NPedynpesCcOeHUs: NPECHYNHOCTIU.
Coenan 61800, UmMo HA Ce200Hs COBOKYNHOCb CYOBEKMO8 NPeOYNPerCOeHus npec-
MYNHOCIU, YYUMbIEAsi HENOIHOMY 3AKOHOOAMENbHO20 Pe2yIUPOSAHUs, HUSKOe COC-
MOsSIHUE OP2AHUZAYUU U OCYUJECIMGILEHUs. NPEOYNPEOUMENbHOU OesmeIbHOCIU Hellb35
onpedenums KAk cucmemy cybvekmos npedynpesicoenus npecmynsocmu. Ilpeono-
JICEHBL NYMU COBEPUICHCMBOBAHUSL 3AKOHOOAMENbCMBEA YKpauHsl 6 3moii chepe.

Knroueswie cnosa: npecmynnocms, npedynpexcoerue, npedynpeoumenvHas 0e-
AMENLHOCMb, CYObEeKmbl NPEOYNPENHCOCHUSL.

Svirin M. O.

CLASSIFICATION OF PREVENTIVE ACTIVITIES
SUBJECTS IN UKRAINE

The report identifies the characteristics and scope of crime prevention subjects,
and classifies them according to the specifics of preventive activities and functional
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characteristics. The theoretical foundations and the legislative base concerning the
tasks and responsibilities of the authorities and law enforcement agencies in the field
of crime prevention are researched. It is concluded that to date, the aggregate of
subjects of crime prevention, given the incompleteness of legislative regulation, the
low state of organization and implementation of preventive activities, can not be
defined as a system of subjects of crime prevention. Ways of improving the legislation
of Ukraine in this sphere are suggested.
Key words: crime, prevention, protective activity, prevention subjects.
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IV. BACTOCYBAHHA ITIO3ABJIEHHA
BOJII: TEOPIA I ITPAKTHUKA

VIIK 343.976:343.82

Batuprapeesa B. C.,

JIOKTOp IOPUINYHKX HAYK, ipodecop,

3aCTYITHUK AUPEKTOpa 3 HAYKOBOI poOOTH,

HaykoBo-mocmiiHui iHCTUTYT BUBYEHHS IPOOJIEM 3II0YMHHOCTI
imeHi akazemika B. B. Crammca HATIpH Ykpainu, m. Xapkis

MPOBJIEMHI IIUTAHHS 3AITPOBAI)KEHHS 3AMICHOI
TEPAIII Y MICISIX TO3BABJIEHHS BOJIT

Y ecmammi kpizv npusmy npasa 3acyodcenux ma 3ampumMaHux Ha OMPUMAHHS Me-
OuuHOI OONOMO2U PO32TAOAEMBCA CIMAH 3ANPOBAONCEHHS 8 VKPATHCOKUX MAK 36AHUX
MICYsAX Hec80000U NPAKMUKYU 3aMICHOT niompumysanvHoi mepanii. Ha niocmagi uurmHo-
20 3aKOHO0ABCMBA 3 YPAXYBAHHAM O008€0CHUX, Y MOMY YUCTI CEIMOBUX, pPe3yibimamie
eghexmuerocmi maxoi mepanii pobumbCs 8UCHOBOK NPO Me, Wo 63a2ani-mo He Mac
icHysamu HCOOHUX NePeuKo0 Ois il 3anpOoBAONCEHHSA, 30KpeMa Y MICYsx no30asnenHs
6oni. Pazom i3 mum 300liCHIOEMbCS aHANE3 PI3HUX YUHHUKIG, WO CbO2OOHI (DAKMUUHO
2anbMyIONb NOOAIbIUE NOUWUPEHHS NPAKIMUKU 3aMICHOT RIOMpUMysaibHoi mepanii 8
abCONOMHO BCIX MICYSIX Hec80000U, 8 SAKUX MPUMArOMbCca 8 YKpaiui 3acyosceHi ma
sampumani ocoou. Ceped makux YUHHUKIE CIO BUOLIUMU OPEAHI3AYIIHO-NPABOSI, Ma-
mepianvhi, emuuni ma iH. Biocymuicme 3amichoi niompumyeanvHoi mepanii 6 micysax
n030a61eHH s 80/ HUHI NOSCHIOEMbCS HEBU3HAUEHICMIO NPOoyedypu peanizayii 6Ka3anHux
npocpam Ha PieHi GI0OMUUX HOPMAMUGHUX aKMiG. Y me3ax niOKpeciroemvcs, wo nom-
PiOHO npuckopumu npoyedypy YX6aieHHs pO3POOIEH020 [ NPeOCmasieHo2o 0t 002060-
pents epomaocvkocmi npoekny Tlopaoky 63aemodii 3axnadie oxopouu 300p08’si, nio-
posoinie ma opeanie Hayionanvroi noniyii Yxpainu, Hayionanenoi eeapdii Yxpainu,
CIOYUX [30/I58MOPIB, YCMAHO8 UKOHAHHS NOKAPAHb MA KPUMIHATLHO-8UKOHAGUUX THCHe-
KYitl wo0o 3aOe3neuents: nPo8edeHHs. 3aMICHOI NIOMPUMY8AIbHOI mepanii Xeopux 3
OnioiOHON0 3ANEHCHICTIO.

Knrwuosi cnosa: Hapromuuna 3a1exCcHICHb, 3aMICHA NIOMPUMYBATbHA MEPAnis,
Micysi no30asnenHs 80, NPAo Ha OMPUMAHHSA MEOUHHOT OONOMO2CU.

IMocTranoBka npo6JemMu. 3a MUHYIUX YaciB (IpUHANMHI 10 Ha-
OyTTs YKpaiHOW HE3aJeKHOCTI) HAPKOMaHIs 1 Tak 3BaHa HApKOTHY-
Ha 3JI0YMHHICTh y Jep>KaBl He PO3IsAaIncs K MpodiaeMa, Mo BUMa-
rajia 0 cepio3HOI0 JIOCIIPKEHHS Ta HeraiHoro BTpydanHs. [Ipore 3a
octanHi 20-25 pokiB CTpyKTypa 3JIOYMHHOCTI B YKpaiHi 3a3HaBayia
KapJAuHAIBHUX 3MiH. Ll BinOyBaocs 3a paxyHOK MepeBakaHHs y Iik
CTPYKTYpi MpOTIrom 6aratbox pokis (10 2014 p.) HAPKOTUYHOT 3710-
YUHHOCTI HaJ| 3JI0YMHAMH HACWJIBHUIILKOI CIIPSMOBAHOCTI, SKi 3a ic-

107



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

TOPil0 paAsSHCHKOI NOOM TepeBUINyBalu Oyab-iKi iHII, MOCTYMAaro-
YHCh JIMIIE 3I0YMHAM MPOTH BIACHOCTI i XYNraHCTBY. Y 3arajbHil
Maci BCIX 3aCy/PKEHHX MUTOMa Bara 3acy/KEHUX caMe 3a 3JI0YMHH,
MOB’s13aH1 3 HE3aKOHHUM 00IroM HapKOTHYHUX 3aco0iB, g0 2014 p.
cranoBuia npubiamszHo 16-21 %. B octaHHI TpU-4OTHPU POKH iX Bill-
COTOK Jemo 3Hu3uBCH (mo 12-14 %), ane me cranmocs 3a paxyHOK
3MEHILIEHHS TEPUTOPIi, Ha SIKi TOMIMPIOETHCS IOPUCAMKIIA Y KpaiHu
Ta AKi TPaIULiHHO «HAJaBaJl» JEBOBY YaCTUHY HApPKOTHYHHUX Tpa-
BoMopymieHb. /1o 1poro pi3HOBUAY 370YHMHHOCTI «ITPUMHUKAIOTEY W Ti
MPOTUIIPABHI JiSHHS, 110 BUYMHSIOTHCS MiJl BIUIMBOM XPOHIYHOI Hap-
KOMaHii, 3a SIKOi pYIIIHHOI0 CHUJIOIO MTOCTYIKIB 0COOH CTae morpeda B
HApKOTHKax (HANpHKJIAJ, KOPHUCIHMBI 3JI0YMHH, BUMHEHI 3 METOIO
OTpUMAaHHS KOIUTIB Ha MpUAOAHHS [UX PEYOBHH), a TAKOX 3JTOYHMHHI
TisiHHSI, BYMHEH] Y CTaHi HApKOTUYHOro il siHiHHA. Cepen ocTaHHIX
YMMAaJIo 3JI0YMHIB MTPOTH KUTTS Ta 370POB’SI OCOOH.
MeTo10 CTATTI € JOCTIKEHHS JIOIUILHOCTI 3aITPOBAKCHHS 3aMic-

HOI Tepartii y MicLsIX mo30aBeHHs! BOJI.

Bukaaxg ocHoBHOro marepiany. AKTyalbHICTH L€l TpoOiieMu
MoJIsAira€ i B TOMY, IO 3HAYHA KUIBKICTH 3JIOYMHIIIB-PEIUIAUBICTIB,
3JI0YMHHA «Kap’epa» SIKMX HapaxoBYE KiIbKa 3acCylKeHb, BMHUPAE,
BPELITI-PEIlT, BiJl 37IOBXXUBAaHHS HAPKOTHKaMH a00 XBOPOO, K1 poO3-
BHBAIOTHCSI BHACIIIOK B)KMBAHHS IIUX PEUOBHH a00 SIKi € CYIMyTHIMH
HapkoMaHii. B3arani cepen 37104MHIIIB XBOpl Ha HapKOMaHl}O CTaHOB-
AT 0COOIMBHI Pi3HOBM/I. IXHS ymepTicTh y MPOIOBKEHHI 3104MH-
HOI JisUTBHOCTI HEPIIKO 3YMOBIIOETHCSA XBOPOOJIMBHMH 3MiHAMH B
OpraHi3Mi BHACIIIOK BXXMBAaHHS IIUX PEYOBWH, KOJIH CEHCOM iCHY-
BaHHS JIIOJWHH CTa€ NTOOYBaHHS HAPKOTHKIB 3 METOIO JIOCATTH edek-
Ty HapKOTHYHOIrO CIT’siHiHHS. [loBeiHka MOMIOHMX 3JIOYMHIIB JIyKE
BaXKKO MimaeTbes Kopekiii. OTxe, HACHIIKOM I[bOI'0 CTa€ IrHOPY-
BaHHS OyJlb-SIKUX CYCIUJIBHUX BUMOT J0 HUX. TOMY BiJJMOBUTHUCS BiJl
YYMHEHHS 3JI04MHIB, OB S3aHUX K 13 HE3aKOHHUM 00iroM HapKOTHU-
YHHX 3ac00iB, TaK i 3 JOOYBaHHAM KOIITIB Ha iX mpuaOaHHsI, HaBPsI
4H 11i 000U 3MOXKYTh CaMOCTIITHO 0e3 cepiio3HO1 3aro0KHOI poOOoTH
3 HUMU. Cama 1o cobi HApKOTHYHA 3aJIEKHICTh € BUCOKUM KPUMIHO-
TEeHHUM PU3WUKOM, OCKUIBKH OyJb-SIKHH CIOXHBAad HAPKOTHYHUX pe-
YOBUH 3AiHCHIOE HIOPIYHO y cepeaHboMy 275 (!) He3aKOHHUX isHb
[7, c. 8].
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Buknan ocuoBHoro marepiany. [Ipobnema HapkoMmaHii cboro-
Hi BUSBIISETHCS HE JIUIIE MEIUYHOI, a W CEPHO3HOK COIiaJIbHO-
MPaBOBOIO MPOOJIEMOI0 YKPATHCBKOTO 3araiy, sSIKy 3yCHJUISIMH JIMIIE
Me/IMKiB a00 MpaBO3HABIIIB, Ha XaJlb, HE TOA0NATH. TOMY Y MPOTUIiT
MOJIAJIBIIIOMY TOIIMPEHHIO HApPKOMaHIii B YKpaiHi Mae 3acTOCOBYBa-
TUCS IPUHIUIT KOMIUIEKCHOTO TiIX0ny 10 popMyBaHHA i peanizamii
edexruBHOI AepkaBHOI moniTuku. Came Takuid miaxin y 60pots0i i3
UM JIIXOM BCE YacTillle MPOMOHYETHCSI CBITOBUM CITIBTOBAPUCTBOM,
X04a JI0 pO3yMiHHS TaKOTO THUIY CTpaTerii CycHiNbCTBO MiAIMILIO HE
onpasy. O3HaueHa npobaemMa HabaraTo 3aroCTPETHCS, KON HIeThCs
po 3ano0iraHHs HAPKOTUYHIN 3JIOYMHHOCTI Ta TOAOMAHHS 3a1eKHO-
CTi BiJl HAPKOTHKIB y Micuix HecBoOoau. Jlo Takux MicIb Hacamrie-
pell HaJexarthb 130JSTOPH TUMYACOBOTO TPUMaHHS, CIiAYl i30JTOPH,
apeIlTHI IOMH, BUTIPaBHI HEHTPH, BUIPABHI KOJIOHII, TIOPMH Ta iH. 3a
BHCHOBKaMH CIIEIJIICTIB, Maibke mojoBuHa ocib (48,7 %), ski nepe-
oyBanu y 2015-2016 pp. y micisix mo30aBiieHHsI BOi B YKpaiHi, Xxoua
0 OTHOTO pa3y y CBOEMY JKUTTI BXKHBAJIM HAPKOTHYHY PEUOBHHY
i’ exuiino [1, c. 5].

Os3HayeHy MpoOJIeMy TMOJOJIAHHS HApKOTHYHOI 3aJISKHOCTI CIIiJT
PO3IJISTHYTH Kpi3b MPU3MY MpaBa 3acyKEHHUX J0 1M030aBJICHHS BOJI
Ha OXOPOHY 3710pOB’s. [IJis IbOro MU 3IMCHUMO CTHCIIUHN aHaJli3 BiT-
YU3HIHOTO 3aKOHOJABCTBA IIOAO 3a0e3NeueHHs bOro OCHOBOIOJIO-
JKHOT'O TIPaBa JIFO/IMHY, SKa TepeOyBae y TAKMX MICISIX HECBOOO/IH.

Bignosimnocti 1o Koncrutymii Ykpainu (ct. 49) KOXEH Mae
MPaBoO HA OXOPOHY 3/I0POB’sl, MEMYHY JOMOMOTY Ta MEIUYHE CTpa-
xyBaHHs1. [IpupojHo, 110 11e MpaBo € i y 3acyIKEeHUX 0cib, OCKITbKU
BOHH KOPHCTYIOTHCSI BCiMa MpaBaMH JIIOJWHU Ta TPOMaJSTHHUHA, Te-
pendauennmu KoHcrutyiliero YkpaiHu, 32 BUHITKOM OOMEXKEHb, BH-
3HaYeHuX KpHMiHaIbHO-BUKOHABYMM KOJIEKCOM YKpaiHH, 3aKOHAMH
VYxpainu i BcraHOBIeHUX BUpOKoM cyay (4. 2 cr. 7 KBK VYkpainn).
Ha npaBo 3acymkeHnX Ha OXOpOHY 370pOB’s B 00Cs31, BCTAHOBIIEHO-
My OcHOBaMHU 3aKOHOJABCTBA YKpaiHU MPO OXOPOHY 3/I0POB’S, 3a
BHUHSITKOM OOMEXEHb, MepeadaueHiX 3aKOHOM, MPSMO BKa3yETbCS B
a03. 6 u. 1 ct. 8 KBK. | y cucremi MeanKO-caHITApHUX Ta 03/I0POBYO-
Npo(ITaKTUYHUX 3aXOJIiB, 110 BXKUBAIOTHCS 3 METOI 3a0e3NeueHHs
peaitizaiii 1[bOro Npapa, 3aKpillJieHa Taka MOXKJIUBICTh 3aCY/PKEHOrO0,
SIK MOXKJTUBICTB JUIS 0Ci0, SIKi MAarOTh PO3J1aJid TICHXIKU Ta MOBEIIHKH
BHACIIZIOK BXXHBaHHS aJIKOTOJII0, HAPKOTHYHHUX 3aC00iB, MCHUXOTPOII-
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HUX pEUoBHH a0o0 X aHAJIOTIB YM IHIIMX OJYypPMAaHIOIOYHX 3ac00iB, 3a
TXHBOIO MMCHMOBOIO 3T'0ZI00 IPOMTH KypC JiKyBaHHsI BiJ 3a3HAYEHHX
3aXBOPIOBAHb.

Ane gk MOXHA 3IHCHUTH Ha TPAKTHII JIIKyBaHHS BiJ] HAPKOTHY-
HOT 3a1exHOCcTI? ChOrojIHI HEMA€E €IMHOTO METOJY JIIKyBaHHS, e(ek-
THUBHOT'O JUIsl BCiX Mami€eHTiB [5]. Mo)KHA TOBOPHUTH JIUIIE PO MEBHY
MOCiIOBHICTh JiKyBaJbHOTO BIUIMBY Ha XBOPHUX Ha HAapKOMaHil0 B
Creliaai3oBaHUX YCTAaHOBaX KPUMIiHAJIbHO-BUKOHABUOI cuctemu. Llel
BILINB 3BOAUTHCS 1O HU3KHU MOCIIAOBHHUX €TAlliB: 3HIATTA IHTOKCHKA-
uii; KymipyBaHHSI aOCTHHEHUIl (CMHAPOMY BiIMiHM); BiIHOBJIEHHS
MOPYIIEHNX COMATHYHUX (PYHKIIN, JIKBiZalis BUCHAaKEHHS Ta 1H.;
KOpEKIIisl TOBENIHKOBUX MOPYIIEHb; HOPMaJi3allis MCUXIYHOTO CTa-
HY; BUSIBIICHHS OCHOBHOTO CHHIPOMOKOMILIEKCY MCHXIYHOI 3aJIeK-
HoCTi (#oro mcuxonaTonoriuie opopMIIeHHS, YacTOTa BUHHKHEHHS,
0COOJIMBOCTI TMPOSBIB) 1 MPU3HAYEHHSI LLIECIIPSIMOBAHOI Teparlii; BU-
3HAYeHHS YMOB TIONEpEAHIX pPEeNUAMBIB (CHTYyalliiHE 3aroCTpPEeHHs
MOTATY, CIIOHTaHHE Ta iH.) 1 BU3HAYEHHS MPOTHPEIHIUBHOTO JIIKY-
BaHHS, TOOTO MiATpUMYBaJbHOI Tepamii [6, c. 70-81]. Yci mi 3axoan
TPUBAIOTh HEe MeHIne 3—4 MicsiiB, a To i Outkine. [1030aBieHHS Bij
HapKOTUYHOI 3aJICKHOCTI € IMPOIECOM TPUBAJIUM M HAJTO CKIIAJHUM 1,
110 HalicyMHilIe, Hepinko O6e3pe3ynapraTHUM. Amke moHaxa 30 % Hap-
KO3JIeKHUX 0ci0 y3araiyi He 0akaloTh 3yHMHHSTUCS B MParHeHHi Ku-
TH y TIOCTiliHi# efidopii.

Pa3om i3 TUM mepeBaxcHa OUIBINICTH XBOPUX MPArHYTh N030yTUCS
3aJIOKHOCTI BiJI HAPKOTHKIB, aje 1€ Y HUX HEe BUXOAWTH. J[is Takoi
rpynu oci0 ¥ Oyma BHpoBa/pKeHa 3aMiCHa MiATPUMYBaJIbHA Teparis
3a JIOMIOMOI'OK0 TpenapariB MeTajoHy Ta OympeHopdiny. Ilin miero
Tepanieto (ii mie HAa3MBaIOTh METAJOHOBA TEpaIisi) pPO3YMIIOTh BH]
JKYBaHHS XPOHIYHOI OMiOIHOT 3a71€KHOCTI, 10 3aCTOCOBYETHCS sl
npodinaktuku BlI-indekuii, renatutie B i C cepen crnoxxuBadis
1H’ eKIIIMHUX HAPKOTUKIB [9, ¢. 3].

3rogom B Ykpaini Oyna onmpalboBaHa MpakTHKa MPOBEICHHS 3a-
MicHOI miaTpumyBaibHoi Tepamii. Tak, B Ykpaini nie Ilopsgox npo-
BE/ICHHS 3aMiCHOI MiITpUMYBAIBbHOI Teparii XBOPUX 3 OIMiOITHOIO
3aJIeXHICTIO, 3aTBepkeHuil Hakasom MO3 Vkpainu Bix 27 Oepe3Hs
2012 p. Ne 200. Hemonasuo Hakazom MO3 Ykpainu Big 29 BepecHs
2016 p. Ne 1011 3aTBepmkeHo MeToauMKy poO3paxyHKy HOTpeOH y
npenapaTtax 3aMicHOI MiATPUMYBaJbHOI Tepallii Ui JiKyBaHHS 0ciO,
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XBOPHX Ha TMCHXIYHI Ta MOBEIIHKOBI P03 BHACIIIOK BXKHUBAHHS
omioimiB. OTxe, 31aBanocs O, IO 1[¢ MUTAHHS BUpIIICHE. AJie 3aJIH-
HIMJIMCS COILIaJiIbHO BpasjiMBi BEPCTBH HACETECHHS, sIKi 3a3HAYaroTh
TPYAHOIIB y peaizallii CBOro npasa Ha OTPUMaHHS MEIUYHOI JI0TO-
moru. Jlo 1iei xaTeropii sikpa3 i Hajexarb 0coOH, AKi BigOyBarOTh
MOKapaHHs y MIiCIAX M030aBIeHHS BOJI.

JliiicHO, ChOrOJIHI ICHYIOTH CKJIQJIHOIII B OTPUMAHHI 3aMIiCHUX
npenapaTiB TUMH 3aCy/UKEHHUMH JI0 TOKapaHHS y BHIVIAAl 1M030aB-
JICHHsI BOJII 0co0aMu, siKi paHiiie X BKe OTpUMYBaiu abo 0a)karoTh
iX oTpHMyBaTH, X0ua CHpaBEUIMBOCTI paau Tpeda 3a3HAYMTH, IO 3
kinng 2013 p. gie cninpHui Haka3 MO3, MBC, MinictepcTBa FOCTH-
nii Ykpaiau ta Jlep>kaBHOI Ciiy:kOM YKpaiHU 3 KOHTPOIIIO 32 HAPKO-
Tukamu Big 22 sxoBTHs 2013 p. Ne 821/937/1549/5/156 «I1po 3atBep-
okeHHst [lopsaky B3aemonii 3akiiafiB OXOPOHU 370POB’S, OpraHiB
BHYTPILIHIX COpaB, CIIYUX 130JATOPIB 1 BUMPABHHUX IICHTPIB LIOAO
3a0e3nedyeHHs] Oe3nmepepBHOCTI JIIKyBaHHS NpenaparaMu 3aMiCHOI
MiATPUMYBaJIbHOI Teparii». SIk BUIUIMBAE i3 HA3BU 1IBOIO aKTa, HOTro
TSl He nowupoemspcs Ha 3aCyKEHUX, SKi 1epe0yBaloTh B yMOBax
MOBHOI 130151111, TOOTO MepeOyBarOTh y BUMPABHUX KOJOHIAX Ta TIOP-
Max. OTxe, goTenep MUTAaHHS IIOA0 MOXKIMBOCTI OTPUMAaHHS 3aMic-
HOI MATPUMYBaJIbHOI Teparii y TAKHX MICIsIX HECBOOOIH, SIK BUITPAB-
Hi KOJIOHIT Ta TIOPMH, TaK i He BUPILIEHO.

Hapnaxwu, cTBOpHiacs mapafokcaibHa cuTyalis. Sk crnpaseniu-
Bo 3ayBaxye SkoBenp I. C., 0a30Be 3aKOHOJABCTBO YKpaiHH BXKE
CTBOPHJIO HEOOXiJHE MIATPYHTS JUIs 3alPOBAHKCHHS 3aMiCHOT MiaT-
pUMYBaJIbHOI Tepamii y micusx HecBoOoau. Apke moHan 15 Hopma-
THBHUX aKTIB JIal0Th MiJICTABU JJIs 3aIIPOBAPKCHHS TAKOT'0 JIIKYBaHHS
y crenudiyHuX 3akiagax Ta ycraHoBax (Hampukian, OCHOBH 3aKo-
HOJIaBCTBa YKpaiHU MPO OXOPOHY 3/10pOB’sl, 3aKOoHU YKpainu «lIpo
3aTBEp/PKEHHs 3arajibHOAEPKaBHOI IILOBOI COIIabHOI MpOrpamu
nporugii BUI-indexuii/CHIy na 2014-2018 poku», «IIpo Hapko-
THUYHI 3aCO0HU, TICHXOTPOITHI PEUYOBHHU 1 Mpekypcopm», «IIpo mporu-
IO TONIMPEHHIO XBOPOO, 3yMOBJICHUX BIPYCOM IMYHOIE(IIUTY JIFO-
muan (BUI), Ta mpaBoBHiA 1 colliaibHUNA 3aXUCT JIIOACH, SIKi KHUBYTH 3
BlJI», mocranoBa Kabinery MinictpiB Ykpainu «[Ipo 3aTBepmxeHHs
nepeniky HapKOTHYHHX 3ac00iB, MCUXOTPOIHUX PEYOBUH 1 MPEKYp-
copiB» Big 6 tpaBHs 2000 p. Ne 777 ta in.) [11, c. 6-10]. Anani3 me-
peNiYeHnX Ta 1HIIUX JOKYMEHTIB JIa€ IMiJICTABU JIATH BUCHOBKY, IO
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BOHH, IO-TIEPIIIE, MICTATh MOCHJIAHHS HA 3arajbHi MPUHIMITA BiJIO-
BIZTHOT'O JIIKyBaHHS 0cCi0, siKi Tepe0yBaroTh y 3a3HaYCHUX 3aKiajax, a,
Mo-/Ipyre, BU3HAIOTh MOMKJIMBUAM 3aCTOCYBAHHS NIEBHUX BHJIB HapKO-
TUYHUX MpenapaTiB y MEANYHUX [IIAX.

[Iporte BigcyTHICTH 3aMicCHOI MIATPUMYBAJILHOI Tepamii y MicIsX
1030aBJICHHS BOJII HA TEMEPIlIHIN Yac MOACHIOETHCS HEBU3HAYCHICTIO
MpoLeypy peattizalii ykazaHuX MporpaM Ha piBHI BiIOMYHX HOpMa-
TUBHUX aKTiB. [HIIMMU CllIOBaMH, HIEThCS (PAaKTUYHO MPO 3a00POHY
3arpoBaKEHHS 3aMiCHOI Teparii 1 BiIMOBY y HaJaHHI Takoi Teparii
HY>KIeHHUM. Y 11boMy 3B’s13ky Creriansuuii gonosinady OOH 3 mu-
TaHb KaTyBaHb Ta iHIIUX YKOPCTOKUX a00 TaKWX, MO0 MPHUHUKYIOTH
TIIHICTH, BHJIIB TIOBOKEHHS 1 mokapaHHs MeHaec X. y CBOil j0mo-
Bimi 2013 poky migKpeciuB, IO BiAMOBa y 3aMiCHOI Teparii Moxe
MOPYIIyBaTy MPaBo JIOJMHHA Ha cBOOOAY Bix TOPTYp [2].

UucrieHH] TOCTIKEHHS JISMOHCTPYIOTh, 1110 3aCTOCYBaHHS 3aMi-
CHOT HiITpUMYBAIBHOI Teparmii y MicIsix moz0asiieHHs Boi (11 po3mo-
YHHAHHS 200 POJIOBKEHHS1) TPUHOCUTD 3HAYHY KOPHUCTH, 3HHKYIOUH
MOTAT A0 HAPKOTHKIB, PU3MKOBAHY IMOBEIIHKY Ta KUTBKICTH MOPY-
IIICHb PEXUMY, alie, Ha JKajlb, B YKpaiHi Ie MOKU 10 HEAOCTYITHO [5].
BonHowac e 3HMKye pu3uK 3apakeHHs Ha BlJI-iHdekuito Ta rema-
TUTH TiJ1 YaC BXXUBAHHS HAPKOTHUKIB iH €KI[ITHUM nuIsixoM. To0To, 5K
MpaBUJIBHO 3ayBax<yloTh ABTyxoB K. A. Ta baiinoB A. B., 3amicHa
MiATpUMYBalibHa Tepallisi B YACTOMY BHIJIALI € MPOTPaMoOI0 3MeEH-
menHs mkoau [3, ¢. 179]. o peui, Ha 1 ciuns 2016 p. y MicCIsX mo3-
OaBIIEeHHS BOJIi HA MiJAKOHTPONBHINA YKpaiHi TepUTOpii yTpUMyBaIUCs
69 997 oci6. I3 Hux 4 145 oci6 BlJI-ingikosani [10, ¢. 37], mo cra-
HOBHTH Maibke 6 % BijJl yCbOr0 KOHTHHTEHTY, IO YTPUMYETHCS B Mi-
CLISIX 11030aBJIEHHS BOJII.

[IpeacraBHUKY MpaBO3aXMCHUX OpraHi3aliid BBaKalOTh, IO He-
HaJlaHHsI MEIIUYHOI JIONMOMOTM 3aTPUMAaHUM Ta ocolaM, siKi mepedy-
BAaIOTh MiJl BAPTOIO Ta SIKi B)KUBAIOTH HAPKOTHKH 1 MalOTh 3aJIeKHICTh
BiJl HUX, € OIHUM 31 crienn()IYHUX BHUIAIKIB MOPYLICHHS MpaBa 0coOu
Ha 0XOpoHY 310poB’s [10, c. 38]. dns oci0, siKi € mamieHTaMu 3amic-
HOI MATPUMYBAIBHOI Tepartii, 1e MOpYyLIEHHS MOJsTae y nepepruBaH-
Hi i€l Tepanii. Y pe3ynbTati JI0IU BiA4yBalOTh TSDKKI (Di3WYHI 1 IICH-
XOJIOTIYHI ~ CTpaXJaHHS  4epe3 HEMOXIMBICTH  IPOJOBKEHHS
nmikyBaHHs. ToMy HemapeMHO BiINOBigHO 10 3araibHOJEp:KaBHOL
inboBOi1 comianbHoi mporpamu npotuaii BUI-ingexuii/CHI/ly na
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2014-2018 poku TMOCTaBJICHO 3aBJAHHS OXOIUTH CIIOXKHUBAYIB
1H €KIITHUX HApKOTUKIB y MiCLSX MO30aBlIeHHS BOJI MPOrpaMaMu
3aMiCHOT Teparrii.

o » cToiTh Ha 3aBajli BIPOBAKEHHIO 3aMiCHOI MiATPUMYBaJIb-
HOI Tepamii y MicIsX mo30aBieHHs Bolli B YKpaiHi? MoxHa BHpi3HU-
TH KiNbKa TPyl MPUYMH HE3ANMpPOBALKEHHS Yy MICUSX M030aBICHHS
BOJIi IIi€T Tepartii.

[To-mepmie, iCHYIOTh MEPEMIKOAM IMPaBOBOTO Ta OpraHizalliiHO-
YIIPaBIIHCBKOTO Xapaktepy. UMHHI HOpMATHBHI aKTH, SIKUMH BH3Ha-
YaloThCs JIIKAPChKI MpernapaTd Ta MpoLeaypa MPOBEAeHHS 3aMiCHOL
MiATPUMYBAIIBHOI Teparlii, YoMych HIOMTO 1 He IiI0Th Y MiclsX mo30a-
BJICHHS BOJIi ([¥B., Hanpukiaa, [lopsaok NMpoBeNeHHS 3aMiCHOT Imijl-
TPUMYBAJIBHOI Teparii XBOPHX 3 OMIOIIHOIO 3aJEKHICTIO, 3aTBEpKE-
Huit Hakazom MO3 VYkpainu Bin 27 Oepe3ns 2012 p. Ne 200; Hakas
MO3 VYkpainn «[Ipo gesxi nuTaHHS NpuUAOAaHHS, TEpeBe3eHHs, 30e-
piranHsi, BiAlycKy, BAKOPUCTAHHS Ta 3HUIIEHHS HAPKOTUYHUX 3aC00iB,
TICUXOTPOITHAX PEUOBHH 1 TPEKYpCOpiB y 3aKiagax OXOpPOHH 370-
poB’si» Ne 494 Bin 7 cepmust 2015 p. Ta iH.). Sk e He TUBHO, aje CH-
TyaIio i3 3alpoBa/HKEHHSIM 3aMiCHOI MiATPUMYBAJIBHOI Teparmii y Mic-
11X T1030aBJIEHHS BOJI 3HAYHO YCKJIQAHUIIO IPUHHATTS BXKeE 3TaIaHOro
cnieHOro Hakasy «[Ipo 3atBepkennst [lopsaky B3aemoii 3akiajiiB
OXOpPOHH 3[I0pOB’S, OpraHiB BHYTPILIHIX CIPaB, CIAIMUMX 130JIATOPIB i
BUITPABHUX IIEHTPIB 11010 3a0e3reueHHs Oe3NepepBHOCTI JIIKYBaHHS
nmpenapataMyd 3aMiCHOI MiATPUMYBAIIBHOI Tepamii» Bix 22 KOBTHS
2013 p. Ne 821/937/1549/5/156. CrpaBa B TOMy, IO HASIBHICTh I[bOTO
HOPMAaTHBHO-TIPABOBOTO aKTa Jja€ XHOHE YSBJIECHHS MPO TE, 0 B Mic-
IIX 11030aBJICHHS BOJII HIOMTO 3ampoBajpKeHa Taka Tepartis. Ajie 3HOBY
K, TIKPECIUMO, IMM aKTOM (PaKTUYHO HE OXOILTIOIOTHCS MOTpedu y
BIJINOBIJTHUX PEYOBMHAX 3aCYKEHHUX 0Ci0, 110 nepeOyBaroTh y BUIIpa-
BHUX KOJIOHISIX 1 TIopMax. BomHo4yac HaBiTH ¥ y MeEKaX HaBEICHOTO
[opsinky Hemae 4iTKOi eheKTHBHOI MIKBIIOMYOI B3a€MOJii OpraHis,
[0 MPUYETHI 10 pOOOTH 13 3aTPUMAHUMU Ta 3aCy/DKCHUMH. SIK HacITi-
JIOK, TIEPEpPUBAETHLCSI MPOLIEC MPOBEACHHS 3aMiCHOI Teparlii, Mo IpHu3-
BOJIUTH JI0 HEOOXiTHOCTI HaJJaHHs 0C001 CEpP03HOT IOMOMOTH 3 JICTOK-
CHKallil OpraHiaMy d4epe3 CKacyBaHHs IIi€i Tepamii. AJyie TyT cCiif
ypaxoByBaTH W Takuil HeMaJOBaKHHH (akTop (iHAHCOBOTO XapakTe-
py: SIKIIO BUTpATH 3 peaizalii mporpaMu 3aMiCHOI MiATPUMYBaIbHOL
Teparii B ocHoBHOMY Oepe Ha cebe ['mobanpuuii poHa mist 60poTsoM 31
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CHI[om, TyOepkynb030M Ta Malspi€lo, TO IETOKCHUKAIIO XBOPOIO
JOBOJIMTHLCSI TIPOBOJIUTH 3a KOWITH JepkaBu. Kpim Toro, mis mpose-
JICHHS y BUIIPAaBHUX KOJIOHISX 1 TIOpMax Teparii HeoOXiHO OTpUMATH
JIEH3i10, 10 JIa€ MPaBO 3aKyMaTy i 30epiraTh HAPKOTUYHI PEYOBHHU.
Sk mepemikomy opraHizamiiHOro xapakrepy (axiBii HABOAATH HEMO-
KIMBICTh 3a0e3meunTr Oe3nepepBHICTh Teparii B YCiX yCTaHOBaX BH-
KOHaHHS TIOKapaHb, & TAKOXK Y Mepiof eranmyBaHHs 3acyKeHux (10 1
Micsis) [4].

[o-npyre, nopsz i3  MepemKojaMd  OpraHi3amiiHo-
YIIPaBJIIHCHKOT'O XapakTepy iCHYIOTh ¥ TEpelKOAd MaTepialbHOTro
xapaktepy. Tak, He BH3HA4eHO, Ji¢ KOHKPETHO OyIyTh BUAABaTHCS
BIIMOBiIHI MpenapaTd, Y4 TO y BUIPABHHUX KOJOHISX, UM TO 32 Me-
JKaMU TaKUX YCTaHOB. SIKIIO HaEThCs MPO TEpIIHil BapiaHT, TO € He-
00XiTHUM JoJaTKOBe (hiHAHCYBAaHHS Ha OOJIQJHAHHS BIAMOBIIHUX
NpuMillieHb (KaOIHETiB 3aMICHOI MiATPUMYBAIBHOI Tepartii), Gopmy-
BaHHS LITATy MPaIliBHUKIB Ta opraHizamito iX HaBuaHHs. besymoBHO,
e moTpedye J0AaTKOBMX HEMaJMX aCHTHYyBaHb. SIKIIO TaKy JOMOMO-
ry nepeadayaTUMeThCsl HAJaBaTH 11038 BUIIPABHUMHU YCTaHOBAaMH, TO
HIO/HS 3aCy/DKEHHX Tpeba TpaHCIOPTYBAaTH 10 MICHS OTPUMAaHHS
npenapatiB, KOHBOIO Tpeba CynmpoBOIKYBATH iX Ta iH.

[o-TpeTe, mepemKkonow Ha NUIAXY A0 3alMpOBaHKEHHS 3aMiCHOT
MiATPUMYBaJbHOI Teparii € YMHHUKH eTUYHOro XapakTtepy. Tak,
BBXKAETHCS, 10 3aMPOBAJDKEHHS I1i€l Teparii 0e3 CyBOpOro KOHTPO-
710 Ta OOpOTHOM 3 KOPYMILIEIO y TIEHITEHIIapHUX 3aKIagax Moxe Oy-
TH BUKOPUCTAHO y HEraTUBHUH Croci0. Y rpoMajichKiid CBiIOMOCTI
MaHye JyMKa, 10 TaM, JIe WIEThCcS MPO 00Ir HAPKOTUYHHMX 3aC00IB,
HaBITh JIETANbHUH, 3aBKIAN MOXYTh OyTH 3JI0BXKHBAaHHS 3 OOKY MeIH-
YHHX MPAaLiBHUKIB Ta aJMiHICTpalii BUMTPaBHUX yCTaHOB, IO PU3BO-
JUTHME JI0 JIMCKPEAUTALlIi camoi iiel MOAabIIOro MOuIMpPEHHS mpo-
rpaM 3aMiCHOI TMiATPUMYBaJIbHOI Teparlii y cepeAoBHIi 3aCyPKEHHX
SK METOJy JTIKYBaHHSI HAPKOTUYHOI 3anexHocTi. [lo Toro x crin ypa-
XOBYBaTH W OCOOJIMBOCTI CTaBJICHHS 0 Takoi Tepamil 3 OOKy 3acy-
JDKEHHX, 10 HEe BYKMBAlOTh HAPKOTHKIB.

[To-ueTBepTe, Clifg BUAUIUTH y 3alpOBaKEHHI 3aMiCHOI MiATpu-
MyBaJbHOI Tepamii H MepelKoaAn ieoJIOTIYHOT0 XapakTepy. AJpKe
BEJIMKA KUTBKICTh MPEACTABHHUKIB I'POMAASHCBKOTO CEKTOpa, BKIO-
Yarouu TpPEACTaBHHUKIB TPOMAJCHKUX Ta PENIrifHMX opraHizalii, a
TaKOX JIEPXKaBHHUX 1HCTHTYLIH (y TOMY YHCIi i TpeICTaBHUKIB KpH-
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MiHaJIbHO-BUKOHABYOI CHCTEMH), HEraTUBHO CTaBJATHCS A0 111ei 3a-
MPOBa/KEHHS Tepallii, PO Ky WAEThCS, Y MiCIsX 1030aBICHHS BOJI.
3anepeueHHs MIOAO0 JOMUILHOCTI 3alpOBaKSHHS 3aMICHOI IiITpH-
MyBaJIBHOI Tepamii 0a3ylThCsS Ha TOMY, IO II€¢ MOXE HETaTHBHO
BIUIMHYTH Ha Oe3MeKy i JUCUUILIIHY y BHIIPABHUX KOJOHIAX i, KPIM
TOro, 1€ CYNEpeYuTh caMidl JIOTilli W 3aBlIaHHSIM BHKOHAHHS-
BiIOYBaHHS ITOKapaHHSI.

[Ipote, He3BaXkarO4M Ha TepeiueHi MepenKoau, poooTy B ILOMY
HampsMmi Tpeba MpoJOBXKyBaTH. Y TelepilHid yac Ha oQiliiHOMY
caitti MO3 YkpaiHu po3MillleHO MOBiJOMIIEHHS PO ONPUIIOIHEHHS
npoekty Hakazy «lIpo 3arBepmkenHs [lopsiaky B3aeMomii 3aKiiajiB
OXOPOHHU 3JIOPOB’s, MiAPO3AUIB Ta opraHiB HarioHanbHO mominii
VYxpainu, Harionansnoi reapaii Ykpainu, ciniguux i3071sTOpiB, ycTa-
HOB BUKOHAHHs TOKapaHb Ta KPUMiHAJbHO-BUKOHABYMX IHCIIEKIIil
10710 3a0e3MeYeHHsT POBEJEHHS 3aMiCHOI MiATPUMYBaJIbHOI Teparii
XBOPHX 3 OMIOIIHOIO 3aJISKHICTIO». SIK 3a3HAYa€ThCS y IPOEKTI IILOT'O
JOKyMEHTa, TTUTaHHs BIPOBAKCHHS Ta 3a0e3medeHHs Oe3nepepBHO-
CTi 3aMicHOI MiATPUMYBANBHOI Tepalii B YCTaHOBaxX MEHITEHLIapHOT
cucTeMH YKpaiHi € OJZHUM 13 MPIOPUTETHHX HAMPAMIB JIepKaBHOI
MOJIITUKU 'y cepl OXOPOHU 370pPOB’S Ta KIIFOUOBHUM IHCTPYMEHTOM
nporuaii enigemii BlJI-indekuii/CHI/y [8]. Lleit mokyMeHT po3po0-
nenu#t cninsHO MBC VYkpainu Tta MiHicTepcTBOM FOCTHIT YKpaiHH
3a y4acTIO KOJMUIIHBOI JlepkaBHOI MeHITeHIIapHOT CITy>)KOn YKpaiHu,
a Tak camo 3a ydacTio HamionansHoi rBapaii Ykpainu Ta Hamionans-
HOT moninii YkpaiHu.

Leit [Topsiaok crpssMoBaHWi Ha 3a0€3MEUCHHS TIPOBEICHHS 3aMi-
CHOT MiATPUMYBAaJILHOI Teparnii XBOpUM Ha OIIOiTHY 3aJIeKHICTh 0CO-
0aM, AKi BXKE € Mali€eHTaMHU 3a3Ha4yeHoi Teparii abo moTpedyroTh ii
npu3HadeHHs. Hum nependavaeTbcst OXONUTH BCIX HYKIEHHHUX OCiO,
K1 TepeOyBaloTh y BCIX MOMKIIMBHX MICIIsIX HecBoOoau. Cepesl TakuX:
1) ocobu, siKi BYMHIIIM aJMiHICTPATUBHE IIPABOMOPYIIEHHS 1 TIepedy-
BalOTh y KIMHATaxX /ISl 3aTPUMaHUX Ta JOCTABJICHUX JI0 YEPTOBHX
yacTuH opraHiB HamionaneHoi momimii YkpaiHu, y BHIIaJIKax, SKIIO
nepeOyBaHHA B IIUX OpraHax NEepPeBUIIYE BCTAHOBIICHI TPU T'OAWHHU;
2) ocobwu, 3aTpUMaHi 3a MiI03POI0 y BYMHEHHI 3JI0YMHY, Ki yTPUMY-
IOTBCSI B 130JIITOpaX TUMYAcOBOIO TpUMaHHs opraiB HamioHansHOT
notinii; 3) ocoOu, 3aTpUMaHi Ha MiJACTaBI yXBaJU CIIIYOTO CYIII,
CyAy Ipo 03B Ha 3aTPUMaHHS 3 METOI0 NpUBOLY; 4) ocodu, MoA0
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akux Oyn0 oOpaHO 3aMO0LKHUM 3aXill y BUTIISI B3ATTA i BapTy, sKi
YTPUMYIOTBCSl B CIIUUX 130J5TOpax, AUTBHHUIAX CIIAYOr0 i305TOpa
Ha TEpPUTOpPil BHMpPaBHOI KOJIOHII, a00 B 130/1ATOpax THMYACOBOT'O
TPUMaHHsI, 3T1JTHO 3 YMHHUM 3aKOHOJABCTBOM; 5) 0cOOH, MijiaHi aj-
MiHICTPaTUBHOMY apeliTy, siKi yTPUMYIOTBCS B 130JI5ITOpaX THMYAco-
BOTO TpUMaHHS; 6) 0co0H, SIKi BiOYBalOTh MOKAPAHHS B YCMAHOBAX
BUKOHAHHS NOKAPAHb, CIITUHMX 130JsTOpaX, abo rnepedyBarTh Ha 00-
JKy KpUMiHATbHO-BUKOHABYOI 1HCIIEKIIi1.

Jiis 3a0e3reueHHs IPOBEICHHS 3aMICHOT IATPUMYBaJILHOI Tepa-
nii B CI30 Ta ycTaHOBax BHKOHAHHS ITOKapaHb CTBOPIOIOTHCS BiAIO-
BiJ{HI KaOiHETH, B SAKHUX ITiJ KOHTPOJIIEM MEIUYHOrO MpaIliBHUKA TIPO-
BOIUTBCS Teparis. Y pa3i BiACYTHOCTI CIelialli3oBaHUX KaOiHETiB
JIIKYBaHHS POBOJUTHCS B 3aKjIaJIaX OXOpOHU 370poB’s1. Kpim Toro, y
pas3i BiACYTHOCTiI BiJMOBiAHOrO KaOiHETy MPH YCTaHOBI BHUKOHAHHS
MOKapaHb Ta HEMOXKIIMBOCT1 JIOCTABKH 3aCyIKEHUX JI0 3aKJIa/IiB 0XO-
POHU 3/10pOB’sl 32 TIONIEPEAHBO0 IOMOBIIEHICTIO JIiKap-HapKOJIOT A0C-
TaBJSIETBCSI IO YCTAHOBH BUKOHAHHS TOKAapaHHS JUI TPOBECHHS
nmikyBaHHs. Sk GaunMo, B opraHizaliiiHOMy mJjaHi 3a mpoektoM [lo-
pAAKY nependavyaeThCs TPU BapiaHTH MPOBEACHHS Teparii.

Y npoekri [opsiaky Tak camMO BH3HAYAETHCS MPOIICypa MPU3Ha-
YeHHS JIIKyBaHHS.

BucHoBku. Ha mifncraBi BHKJIAJCHOIO MOXHA JIIHTH BHCHOBKY,
IO CHOTOJHI HE3JJ0JaHMX IMEPEeIIKo JJs 3ampoBaKEHHS 3aMiCHOT
MiATPUMYBAJIBHOI Teparii y TaKuX MICISIX HECBOOOAH, SIK BHIIPaBHA
KOJIOHISL Ta TIOpMa, HE icHye. Tpeba Jnile MPUCKOPUTH TIPOLECAYPY
OPUAHATTS PO3POOICHOTO 1 MPEACTABIEHOrO il OOrOBOPEHHS IPO-
MajackkocTi mpoekty l[lopsaxy B3aemomii 3akialiB OXOpOHU 370-
POB’s1, miapo3aiIiB Ta opranie HarionansHoi mominii Ykpainu, Hari-
OHANBHOI TBapAii YKpaiHH, CIAYMX i30JSATOPiB, YCTAHOB BUKOHAHHS
MoKapaHb Ta KPUMiHAJIbHO-BUKOHABYMX IHCHEKLIH Mmoa0 3abesme-
YEeHHS IPOBECHHS 3aMiCHOI MiATPUMYBAIBHOI Tepallii XBOPHUX 3 OMi-
OITHOO 3aJIOKHICTIO. AJDKE, BPEIITI-PEINT, 32 CTABJICHHIM JI0 ypas-
JIUBUX BEPCT HACEJICHHS (a 3aCy/PKEHI HAPKOMAaHU € OJHIEI0 13 TaKUX
BEPCTB, MPUUYOMY MO/BIHHO) CYyASATH PO T'yMaHHICTh CyCIIbCTBA Ta
HOro NMBiTI3aliifHy KOHCTAHTY Y JKUTTi [BOTO COLIIYMY.
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Bateiprapeesa B. C.

MPOBJIEMHBIE BOIIPOCHI BHEJIPEHUS
3AMECTUTEJILHOM TEPAIIMU B MECTAX JIMILIEHUS
CBOBO/Ibl

B cmamve ck603b npusmy npasa ocyscoeHHbIx u 3a0ePAHCAHHBIX HA NOTYUEHUe Me-
OUYUHCKOU NOMOWU PACCMAMPUBAEMCS COCMOSIHUE GHEOPEHUs. 6 YKPAUHCKUX MAK
HA3bI8AEMbIX MECMAX Hec80000bl NPAKmMuKy 3amecmumenvroi mepanuu. Ha ocnosanuu
Oeticmeyiowe2o 3aKOH00amenbcmsea ¢ y4emom OOKA3AHHbIX, 8 MOM YUcie MUPOBbIX,
pe3ynbmanmos 3¢ghpexmusHocmuy makol mepanuy 0enaemcs 6bl800 0 MOM, Yno 6000-
we-mo He OOMIJICHO CYWeCmeo8ams HUKAKUX NPEenImcmeuti Ol ee 6HeOpeHUs, 8 Yacm-
HOCIU 8 Mecax auueHusi c6obo0vl. Buecme ¢ mem ocywecmensemes ananuz paziuy-
HbIX  (hakmopos, Komopvle Ce200HA — (PaKmudecku  MOpMO3Am  OaibHelluiee
pacnpocmpanenue nPaKmuk 3aMecmumensHol mepanu 8 adcoIOmHO 6cex Mecmax
Hec80b00bl, 8 KOMOPBIX COOepIHCamcs 8 YKpaune oCysicOeHHble U 3A0epiHcantble Tuyd.
Cpeou maxux paxmopos cnedyem gvloenums OpeaHu3ayUOHHO-NPABOBble, MANEPUATLL-
Hule, smudeckue u 0p. Omcymcmeue 3amMecmumenbHol no0oepIcUsalowell mepanuu 6
Mecmax auwenus c6obo0bl 8 Hacmosuee 8pems OObACHAEMC HeonpeoeleHHOCbIO
npoyedypul peanuzayuil YKa3aHHbiX NPOSPAMM HA YPOBHE BeOOMCMBEHHBIX HOPMAMUG-
HbIX akmos. B me3ucax noouepkusaemcs HeoOX0OUMOCHb YCKOPpUMb Hpoyeoypy npu-
HAMUSL pa3pabomanio20 u npeoCcmaesieHH020 Oisk 00CYHCOeHUsE 00U eCMBEHHOCTU NPO-
exma Ilopsioka e3aumooeticmeus yupexcoeHuti 30pagooxXpanenuss, noopasoeneHull u
opearos Hayuonanvnoti nonuyuu Yxpaunel, Hayuonanvhoti eeapouu Yxpaunwi, cieoc-
MEEHHbIX — U30NAMOPOS,  VUPENCOeHUll  UCNOTHEHUsl  HAKA3aHUUl U Y2O0NO0BHO-
UCHOTHUMETLHBIX UHCNEKYULL N0 0DeCneueHUuI0 npoedeHUsl 3amMecmumenbtoli noooep-
Jrcusarowyelt mepanuu OOTLHLIX ¢ ONUOUOHOL 3A8UCUMOCIIBIO.

Knrouesvte cnosa: napxomuyeckas 3a8UCUMOCHIb, 3AMECTMUMETbHASL NOOOEPICU-
sarowas Mepanusl, Mecma AueHus ceo600bl, NPABo HA NONYYEHUEe MEOUYUHCKOU HOMOLYU.

Batergareieva V. S.

THE PROBLEMATIC ISSUES OF THE POSSIBILITY OF
INTRODUCING OF SUBSTITUTION THERAPY IN PRISON

In the article through the prism of the rights of prisoners and detained persons to
receive medical care the state of implementation in the Ukrainian so-called prison the
practice of substitution treatment is disclosed. On the basis of the current legislation
taking into account proven, including the world, the effectiveness of this therapy the
author concludes that any obstacle in its implementation should not exist, particularly in
places of deprivation of liberty. However, analysis of the various factors shows that today
this factors actually impede further spread of the practice of substitution treatment in all
places of detention, in which the convicts and detained persons are convicted. Among
these factors it should highlight the organizational, legal, material, ethical factors, etc.
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The absence of substitution therapy in prison is currently determined by uncertainty of the
procedure of implementation of these programs at the level of departmental regulations. It
is emphasized that it is necessary to accelerate the procedure of adoption of the developed
and submitted for public discussion of the Procedure of Interaction of Health Care
Institutions and Units and Organs of the National Police of Ukraine, the National Guard
of Ukraine, Detention Centres, Establishments of Execution prescribed and the Criminal-
executive Inspections on Conducting the Substitution Maintenance Therapy of Patients
with Opioid Dependence.

Key words: drug addiction, substitution maintenance therapy, places of deprivation
of liberty, the right to receive medical care.

VIIK 343.826
Konaparos J. 10.,
KaH/W/1aT IOPUINYHNX HaYK,
JIOLIEHT Kadeapu KpUMiHAIBHOTO TIPaBa Ta KPUMIHOJIOTI,
XapKiBChKUI HalliOHAJILHUH YHIBEPCUTET BHYTPIIIHIX CIIPaB;
Boanap L. B.,
KaH/W/1aT IOPUINYHNX HayK,
HayaIbHUK Kadelpy TaKTUKO-CIEeNianbHOI i IT0TOBKH,
Axazemist Jlep>kaBHOI IIEHITEHIIapHOI CITy0H, M. UepHiriB
BIAHNOBIAHICTDb HAIIIOHAJIBHOT'O 3AKOHO/JIABCTBA
BUMOI'AM MIZKHAPOJHUX CTAHJAPTIB LIOJA0
3ABE3IIEUEHHS ITPABA HA TAEMHUIIO JINCTYBAHHS
TA TEJE®@OHHHUX PO3MOB BITHOCHO 3ACY I KEHUX
J0 IMTO3BABJIEHHS BOJII

Asmopamu éxazano na me, wo 3abe3nevents npas ma c0600 MOOUHU BUHA-
emvcsi Konemumyyiero Ykpainu 20106HUM 0008 ’S3K0M 0epaicasu, 3aCy0rCeHull Ko-
PUCMYEMbCA BCIMA NPABAMU TIOOUHU | SPOMAOSIHUKA, 34 BUHAMKOM 00OMediceHb, Ki
BU3HAYEHI 3aKOHOM | BCMAHOGIEHT 8UPOKOM CYdy. ¥ cmammi 3a3nayeno, wjo 3acy-
0oiceni 00 NOKAPAHHA V 68Ul NO30ABNEHHSA B0 HA NEGHULL CIPOK 3HAYHO 00Me-
JACYIOMBCA Y C8OIX KOHCMUMYYILIHUX NPagax. 3aznaueni 0OMedtceHHs He2amueHo no3-
HAuaromovcs Ha COYIaNbHOMY CIAMYCI 3ACYOACEHUX, YACTNO NPU3B00SMb 00 8Mpamu
Humu coyianvhux 36 ’s3kis. Ilpasose 3abe3neuenuss ma 3axucm OisIbHOCHI, CHPIMO-
6aHOI Ha 8IOHOGNEHHS MA NIOMPUMKY COYIANbHUX 36 A3KIG 3ACYONCEHUX, BBANCAEMb-
ca akmyanvHuM. Bionosiono e cmammi poszensiHymi numauHs npo 3a0e3neueHHs
npasa Ha MAEMHUYIO TUCIYBANHS MA MENeQOHHUX PO3MOE CMOCOBHO 3ACYONCEHUX
00 no30a6IeHHsL 80N 3 KPUMIHATbHO-BUKOHAGYUM 3aKOHOOAgcmeom Ykpainu. Jloc-
JNIO0JHCEHO Ccman IMIIeMenmayii HAYIOHANbHUX CIAHOAPMIG Y 2any3i 3axucmy npag
3ACY0dCeHUX 8 HAYIOHANbHE KPUMIHATLHO-BUKOHABYE 3AKOHOO0A8CMEO YKpainu uooo
MAaeMHUYi AUCMYBAHHA A MeNePOHHUX PO3MOB CHIOCOBHO 3ACYONCEHUX 00 No30as-
JIeHH5L GOI.

Knruosi cnosa: miscnapooni cmanoapmu, 3acy0dcenutl, UNPAGHA KONOHIS,
menegonHi po3MOBU, TUCTYBAHHSL.
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MocranoBka npodaemu. Ocobwu, siki BigOyBarOTh MOKapaHHs, HE
MOXYTh OyTH 1M030aBlieHI TpOMaJsIHCTBA YKpaiHH i ToMY, K 1i Tpo-
MaJISTHH, BOJIOJIIOTh IICBHUMHU TIPaBaMU Ta CBOOOJAaMH, 11O BiJITOBIJI-
HO 10 cT. 3 KoHctuTynii YkpaiHM BH3HA4alOTh 3MICT 1 CIIPSIMOBa-
HICTh JISUTBHOCTI JieprkaBu [1].

MeTo10 CTaTTi € BUBYEHHS MPOOJIEMHUX MTUTAaHb, 1110 BUHUKAIOTh
npH 3a0e3NeueHH] MpaBa Ha TAEMHUIIO JIMCTYBaHHS Ta Tele(OHHUX
PO3MOB BiJTHOCHO 3aCy/PKEHUX JI0 11030aBJICHHS BOJII.

YTBep/uKeHHS 1 3a0e3reueHHs mpaB Ta CBOOOJ JIFOJIMHU BU3HA-
erbesi KoHcTuTyniero YkpaiHu roloBHEM O0OB’sI3KOM Jiep>kaBH. Ha
KOHCTUTYI[IHHOMY piBHI NMHTAaHHIO TPaBOrO CTAaTyCy 3acCyKEHOI0
MpHUCBSYEHA HOpMa, 3aKpimieHa y cr. 63 KoHctutynii, sika mporosio-
1Iye, 110 3acy/PKEHHH KOPUCTYEThCS BCiMa MpaBaMu JIOJUHH 1 TPoO-
MaJsSHUHA, 32 BUHITKOM OOMEXEHb, SKI BH3HAUEHI 3aKOHOM 1 BCTa-
HOBJICHI BHpOkOoM cyny [1]. Takum uuHOM, mpaBa 3acyIKEHUX
MOXYTh OyTH OOMEKEHI TUIbKH 3aKOHaMH, a HE IHIIUMU HOPMAaTHB-
HO-TIPAaBOBHMH aKTaMu. L{i KOHCTHTYLIHHI MOJIOKEHHSI 3HARIIIA CBOE
BimoOpaskeHHst 1 y 4.2 cr. 7 KpuMiHanbHO-BUKOHABYOTO KOACKCY
Ykpainu (gani — KBK Ykpainn) [2].

3acyKeHi J10 MoKapaHHs y BUIIISAI 11030aBJICHHS BOJII HA IEBHUI
CTPOK 3HAYHO OOMEXKYIOTBCSl Y CBOIX KOHCTHTYLIHHUX TpaBax, Iii 00-
MEKEHHSI HETATUBHO TT03HAYaIOThCA HAa IXHBOMY COIIaIbHOMY CTaTYCi,
IO YacTO MPHU3BOAWTH 10 BTPATH HUMH COLIAIGHHUX 3B’s3KiB. ToMy
MPaBOBE 3a0€3MEUEHHS Ta 3aXKCT AISUTbHOCTI, CIPSIMOBAHOI Ha BiJHOB-
JIEHHS Ta MITPUMKY iX, BBAXKAETHCS OJHIEIO 3 TIEPIIOYEPIOBUX Ta aK-
TyalbHUX.

AHani3 octaHHix gocaimxens i myOmaikauiii. TeopernuHoo Oa-
3010 JOCTIKEHHS 3a3HAYE€HOI MPOOIEMH CTaJu Ipalll BITYM3HSHHUX Ta
3apyObKHUX (axiBLiB 3 KPHUMIiHAJIBHO-BUKOHABUOTO MpaBa, KPUMIHO-
Jorii, KpUMIHAIBHOTO TmpaBa, 30kpema, AbtyxoBa K. A., barpiii-
[Taxmarosa JI. B., Baqupu B. A., Bangomi JI. T'., Bannypku O. M, ba-
pama €. 0., boratupsosa I. I'., boratuprosoi O. 1., bonnapa 1. B,
Bomrona €. M., Bacunepuua B. B., 'ymina O. M., [lenucosoi T. A.,
Thxyxi O. M., €nypa I'. B., XKutnoro O. O., 3eniacekoro A. @., Ka-
penina B. B., Kupuiroka A. B., Kupumok B. A., Kon6a O. I'., Konec-
nivenka B. B., Kongparinmua B. B., Kononenscekoro B. f1., JIutsa-
ka O. M., Jluteunosa O. M., JIroBoukiHa B. A., Mepkynogroi B. O.,
Ocaynenka O. I, Ilranmucekoro O. b., IlysupsoBa M. C., Pamo-
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Bal'. O., Pesniuenko I'. C., Pomanenka O. B., Pomanora M. B., Pyn-
HeBoi O. M., CaBuenka A. B., Crenantoka A. X., TpyOnukosa B. M.,
@apentoka C. 4., Xamumona C. ., Xasponioka M. 1., Xopormry-
Ha O. B., lllepounu O. B., llunkapsosa 0. B., Laproka C. B., Sko-
Beis . C., Anummnaa M. M., Myknmmenko A. I1., Sxuyka O. b. Ta in.

Buknang ocHoBHoro marepiany. IIpaBoBuii cratyc 3acymkeHUX
Xo4a i 6a3yeThcsl Ha 3aralbHOMY IPABOBOMY CTaTyci TpoMajisiH Y Kpai-
HU, TIPOTE Y 3B’A3KY i3 3aCyHKEHHAM 0COOH il MPaBOBHI CTATYC 3a3HA€E
neBHOI TpaHchopmartii. OCKUIbKY CYTHICTh KPUMIHAIBHOTO IOKApaHHS
SK BHIY JAEPKaBHOTO MPUMYCY TIOJATAE Y 3aCTOCYBaHHI MMEBHUX OOMe-
JKEHb JI0 3aCY/PKSHHX, BIJIOBIHO 1 Pi3HI BUJM TOKapaHb 00YMOBIIIO-
I0Th HEOJIHAKOBI 32 00CATOM OOMEXKEHHsS y TpaBax Ta 000B’s3Kax 3a-
cymxkeHnx. HaiiOumpmi oOMEXeHHS y TpaBOBOMY CTaTyci 0coOH
OB ’s13aHi, OE3MepPeYHo, 3 BUKOHAHHSM TIOKapaHb, sKi MependavyaroTh
13015111110 3aCy/IPKEHOTO Bijl CYCHiJIbCTBA, HacamIiepes AOBIYHOTO MO03-
OaBJICHHS BOJII Ta 1M030aBJICHHS BOJIi HA TMIEBHUI CTPOK. 30KpeMa, 3acy-
JDKeHi, sIKi mepeOyBaloTh B yCTAHOBAaX BUKOHAHHSI TIOKapaHb, MPSIMO YH
OIoCepeJKOBaHO OOMEXeHi B TaKOMY KOHCTHTYIIHOMY TMpaBi, SIK
MPaBO Ha TAEMHUIIIO JINCTYBaHHS, TeIe(OHHUX PO3MOB, TeierpadHoi
Ta iHmoi kopecnonaeHwii (cT. 31 Koncrutynii Ykpainn). Hificno, KBK
YkpaiHu TIEBHUM YMHOM OOMEXKYE II€ TIPaBO MO0 OCi0, 3aCyHKEHUX
0 1030aBJIEHHS BOJI, OCKUIBKM BIAINOBIZHO A0 BHMOr cr. 110 Ta
cT. 113 mopsigok opranizaiii nmodaueHb, TelNe)OHHUX PO3MOB, KOPHC-
TyBaHHSI MepeKero [HTepHeT BCTaHOBIIOEThCS MIHICTEPCTBOM FOCTHITIT
VYkpaiHu, a KOpecroHAeHIisl, SIKY OIepKYIOTh 1 HAJCHJIAIOTh 3acy/pKe-
Hi 10 BiIOYBaHHS TOKAapaHHS Yy BHIIPABHHX KOJIOHISIX MiHIMalbHOTO
piBHsI Oe3MekH i3 3araJbHUMHA YMOBaMH TPHMAaHHS, CEPEAHBOrO Ta Ma-
KCUMAJILHOT'O PiBHsI O€3IeKH, Iijijisrae neperisiay [2].

[IpunarigHo 3ayBa>KMMO Ha TOMY, II0 OJHHMM i3 3aBJaHb, BU3HA-
yeHux y 3akoHi Ykpainu «IIpo BHeceHHst 3MiH 10 KpuminanbHo-
BHKOHABUOT'O KOJIEKCY YKpaiHH IIOAO ajanTailii IpaBoOBOTO CTaTyCy
3aCy/PKEHOT0 10 €BPONEHChKUX cTaHaapTiB» Bin 8 kBitHs 2014 p., €
MPHUBEACHHS MOPSIIKY BUKOHAHHS Ta BiI0OYBaHHS MOKapaHHS y BUJI
1mo30aBiIeHHs BOMI JO BUMOT MI>KHApOTHO-TIPABOBUX aKTiB y Wil cde-
pi, a TakoX CTBOPEHHS peajbHUX MPAaBOBUX I'apaHTidl peamizamii oc-
HOBHUMH Cy0’€KTaMH KPHUMiHAJIbHO-BUKOHABYMX IPABOBIJHOCHH
CBOIX MpaB, 3aKOHHUX iHTepeciB Ta 000B’s13kiB [3]. OTxe, cepen HU3-
KU Mpo0JieM, siKi TOTpeOYIOTh HarajabHOIO PO3B’S3aHHS, € 1 TUTaHHS,
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IO TORB’sI3aHi 3 OOMEXKCHHSIMH 3aCyJDKCHHMX JI0 T030aBJICHHs BOJII
TaKOTO IpaBa, SIK MPaBo Ha TAEMHHMIIIO JICTYyBaHHs, TeJIe)OHHUX PO-
3MOB, TenerpadHoi Ta iHII0T KOpeCOHACHII1.

MiHiMaNbHI CTaHAAPTHI MpaBUIIa MOBOKEHHS 3 B si3Hs MU Opra-
Hizamii O0’eqnannx Hariit 2015 poky BCTaHOBIIIOIOTH, IO 3aCyJDKe-
HUM Tpeba IaBaTH MOXIIMBICTH CIUIKYBATHCA 13 30BHIIIHIM CBiTOM
gyepe3 peryispHi NPOMDKKH 4acy W MiJ HaJI&KHUM KOHTPOJIEM — 3
iXHIMHU ciM’sIMH 200 Jpy3sMH, SIKi MarOTh 0€370raHHy peryTaLilo, sK
IUISXOM JINCTYBaHHsI, TaK 1 0e3rmocepeiHbo MpH BifBiIUHAX [4].

VY cBoto depry €BpONEHCHKI MEHITEHIIapHI MpaBUia TEK HAro-
JIOUIYIOTH Ha TOMY, IO 3aCyIKEHUM Tpeda AO3BOJSTH MaKCHMAaJIbHO
4acTo CHUJIKYBATUCS IOIITO, TeleGoHOM a00 3a JOMOMOTOK IHIIMX
3ac00iB CIUIKYBaHHS 31 CBOIMH CIM’SIMH, 1HIIUMH 0CO0aMH 1 Tpe-
CTaBHMKAMU 30BHIIIIHIX OpraHi3alliii, J03BOJISETHCS TAKOXK BiIBiIy-
BaHHS iX nuMu ocobamu (1. 24.1) [5].

HeoOximHO 3a3HauMTH, IO I MDKHAPOJHI CTaHIAPTH 3HANIILIH
CBO€ 3aKpIIlJICHHsI y HaIliOHAJIbHOMY 3aKOHOJIABCTBI 3 MHUTaHb BHKO-
HaHHS MOKapaHb Jwme 3 npuiHATTIM y 2003 poni unaHOro KBK
VYxpainu. 3okpema, ik MU BXK€ 3a3Ha4Yallil BHUILE, TUTAHHSIM TenedoH-
HUX PO3MOB Ta JINCTYBaHHS 3aCyIDKEHUX MPHUCBIUCHI OKpPEMi CTaTTi
110 Ta 113 KBK Ykpaiuu. IIpore o ciuns 2015 poky B YkpaiHi ic-
HYBaB NOPSJIOK HaJaHHs Tele)OHHUX PO3MOB, KUK OyB BHU3HAHH
€BpONECHKUM CyJIOM 3 TIPaB JIIOJMHN HEBIATOBIIHUM MOJIOKEHHAM
KonBeH1ii mpo 3aXuCT MpaB JIOAWHU 1 OCHOBOIOJIIOKHUX cBOOOZ [0,
c. 415-416], a came, B 1. 48 IIpaBus1 BHYTPIIHBOTO PO3MOPAIKY yC-
TAaHOB BHKOHAHHS TOKapaHb, 3aTBEP/KEHUX Haka3zoMm J[lep:kaBHOTO
JenapTaMenTy YKpaiHu 3 MUTaHb BUKOHAHHS MOKapaHb Bix 25 rpya-
Hs1 2003 poky 3a Ne 275, wiTko 3a3Ha4ajoCs, Mo TeaedoHHI PO3MOBU
3acy/PKeHUX BiOyBarOThCS il KOHTPOJIEM MpeICTaBHUKA aIMiHICT-
partii, o 3a3Buuail BKJIOUae y cebe mpociyxoByBanHs Oecin [7]. 1
JIUIIIe 3 MOMEHTY 3aTBEP/DKCHHS Haka3oM MiHicTepcTBa IOCTHIIT YK-
painu Big 29 rpynus 2014 poky 3a Ne 2186/5 oHOBJIEHOrO BapiaHTY
[IpaBui BHYTpIIIHBOTO PO3MOPSIKY YCTaHOB BUKOHAHHS MOKapaHb,
MO3UTUBHUM MO)KHA BU3HATH i OHOBJIEHY PEAaKIIilO MOJI0KEHHS PO
MOPSIIOK TPOBEJCHHS TeNeOHHMX PO3MOB Uepe3 BUKIIOUEHHS TTOCH-
JIAHHS Ha 000B’3KOBE TX MPOCTyXOBYBaHHS [8].

o x cTocyeThCs TUCTYBAaHHS 3aCy/PKEHHX JI0 1030aBIEHHS BO-
ai, To BignoBijmHO a0 4. 1 cr. 113 KBK Vkpainu iMm no3Bonserbes
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OJIEP’KYBAaTH 1 HAJCHJIATH JINCTH 1 TEJlerpaMH 3a CBI paxyHOK Oe3
OOMEKEHHS X KUIbKOCTI, aje 31iCHIOETHCS 11e BUHITKOBO Yepes3 aji-
MiHICTpaLlil0 YCTaHOB BUKOHAHHS MokapaHb. Kpim Toro, 4. 3 c1. 113
KBK VYkpaiHnu MiCTUTh BUMOT'Y CTOCOBHO TOT'0, 1[0 KOPECIIOHICHITIS,
SAKY OJIEpXYIOTh 1 HAJCHIIAlOTh 3aCy/DKEH1 10 BinOyBaHHS MOKapaHHS
y BUIPAaBHUX KOJIOHISIX MIHIMaJbHOTO PiBHS OE€3MEKH i3 3aralbHUMHU
YMOBaMH TPUMAaHHS, CEPEAHBOTO Ta MaKCUMAaIbHOTO PiBHS O€3MeKH,
mijyiirae neperysiny [2].

[Ipore ciig noroxutucs 3 Pomanosum M. B., sikuii 3a3nauae, 1o
«mionoxkenHs cr. 113 KBK Ykpainu xoua 1 37a10ThCsSl 3pO3YMIIMMH,
Bce K Taku cynepeuats Koncrutynii Ykpainm» [9, c. 163]. [iiicHo,
cT. 31 OcHOBHOTO 3aKOHY T'apaHTy€e KOKHOMY TA€EMHHUIIIO JINCTYBaH-
Hsl, TeNeOHHUX PO3MOB, TejerpadHoi Ta 1HIIOI KOPECOHACHII, a
BHUHSTKA MOXXYTh OyTH BCTAHOBIIGHI JIMIIE CYJOM Yy BHIIQJKax, Ie-
pendavyeHruX 3aKOHOM, 3 METOIO 3aro0IrTH 3JI0YMHOBI YM 3’SCyBaTH
ICTUHY TiJ Yac po3ciigyBaHHs KPUMIHAJIBGHOI CIIPABH, SKIIO 1HIIMMH
criocobamu onieprkaTt iHpopmailiro HemoxnBo. «OTke, KoHcTury-
1is He nepeadavyae TakuX IHCTHTYTIB, sIKi MOIJIM O BBOJIUTH, TaK Ou
MOBUTH, aBTOMAaTH4HE OOMEKEHHS TaeMHHI JUCTyBaHHS. KoxeH
Horo BUMaJ0OK Mae OyTH CAHKIIOHOBAHUI CYJIOM y MeXKaX KOHKPET-
HOI cripaBu i oopMIIeHHH BiAMIOBITHUM PIillIEHHSIM CYAY», — IPOJIO-
BKye PomanoB M. B. i sik BapiaHT BUpIlIEHHs CylepedHOCTEN Tpo-
nonye abo ycynyru 3i cr. 113 KBK VYkpainu mnomoxxeHHs mpo
Tepersisii KOPEeCIOHeHIIIT 3acyPKEHUX 10 030aBIeHHs BoJli a0o K y
Koncrutynii Ykpainu copMyBaTy NONOKEHHS PO 0OOMEKEHHS Ta-
€MHMIII JINCTYBaHHS B TaKWUM CIIOCIO, 1100 Teperyisil JIMCTIB 3acypKe-
HHX HE 3aJIMIIaBCs 1Mo3a 3aKoHOM [9, c. 164].

Ha >xanb, 1151 mpono3uitis, sIK i IesSKi 1HIII, TOKH IO 3aJIMIIAI0Th-
csl TUTbKHU Ha marnepi. 30Kkpema, paHille BKe BUCIOBIIOBAIIICS MIpKy-
BaHHS II0JJ0 BKIIFOUEHHSI JI0 MEpPEeNiKy OpraHiB, KOPECIOHACHIIS SKHX
HE TiIArae meperjsiny, KpiM 3aXxMCHHKAa Ta cyay (sIKi, Hapemiri,
3’BUNKCH Y cT. 113) mie i BUIIMX OpraHiB yNpaBiIiHHS YCTaHOBaMH
BUKOHAHHS MOKapaHb Ta CHOCTEPEKHHUX KOMICIH, sIKi 3IIHCHIOIOTH
IpPOMaJCHKUH KOHTPOJb 332 JOTPUMAHHSM IIpaB 3acy/KEHHX Biamo-
BimHO 10 4. 2 cT. 25 KBK Vkpainu [10, c. 342; 11, c. 65, 66; 12,
c. 194]. Ane, sixk BOa4a€eThCsl, 11e HEBUTITHO, y MEpIUIY Yepry, aaMiHic-
Tpamii ycTaHOB BUKOHaHHA [TOKapaHb Ta, MabyTh, i camiii JJKBC Vk-
paiHm, ajmke mie OimblIa KUTBKICTh HEJOMNIKIB, MOPYIIEHb, 3JI0BXKH-
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BaHb Ta IHIIMX HerapasJiB, MUHAIOUH IIHJIbHE OKO HArNAgauay, Mo-
Ke CTaTH BiJioMa MMPOKii rpoMazckkocti [13, c. 179-180].

Ha cporomni » mopsiiok meperisiay NMCbMOBUX 3BEpPHEHbB Ta JIHC-
TiB 3aCy/[DKEHHX 10 M030aBJICHHS BOMI perymatoeTbesi posaiiom XII
[IpaBui BHYTPILIHBOTO PO3MOPSIKY YCTAHOB BUKOHAHHS TIOKapaHb Ta
[HCTpYKIIi€to 3 opraHizalii neperisily KOpecloH IeHii (JTMCTyBaHHS)
0ci0, AKi TPUMAIOTHCSl B YCTAHOBaX BUKOHAHHS IMOKapaHb Ta CIIITYHX
i3omsTopax (mam — [HeTpykis), 3aTBepAKeHO0 HakazoM MiHicTepe-
TBa toctullii Ykpainu Big 2 ymmHs 2013 poky Ne 1304/5 [14].

3rigHo 3 1. 5 po3aity I Bkazanoi [HCTpyKIIii, KOpECIIOHICHITIs 3a-
CYIDKEHHX, SIKi BiIOYBAIOTh MOKapaHHS B YCTAHOBaX BHKOHAHHS IMO-
KapaHb, NeperyisiaacThCs CremiagicToM (o KOHTPONIO 32 BHKOHAH-
HSM PEXUMHHX BUMOT). Y CIITYHMX 130JIATOpax Meperisi MUCbMOBOT
KOPECIOHICHIIIT 0Ci0, Y3STHX ITiJl BAPTY, Ta 3aCYPKCHUX MTOKJIAJIA€Th-
cs Ha IHCIEKTOpa 3 00JiKy a0o 3a3HaveHi (QyHKIT BUKOHYE iHIIA
oco0a, Mpu3HaYeHA JJIs 1[bOr0 HaKa30M HaYaJlbHUKA CILI40ro i30Js-
Topa [14].

Bignosigno no nm. 1, 2 posxgury Il [HCTpyKIii KOpecTOHeHITis
3aCy/DKEHHX Ta 0cCi0, y3sTUX MiJ BapTy, OTPUMYEThCS Ta BiIMpaBis-
€TBCSl B TPUMIILICHHI HaiOMMKYOro MOMITOBOTrO BiIIEHHS YIIOBHO-
BaYKEHUM MPEACTABHUKOM YCTaHOBH BUKOHAHHSI TIOKapaHb (CIigUoro
130J151TOpa) Ha MiJACTaBi AOBIpEHOCTi, 0)OPMIIEHOI B YCTaHOBJICHOMY
3aKOHO/IABCTBOM TOPSIIKY Ha KOXKHOTO 3aCyIKEHOr0 1 0coly, B3STY
M BapTy, IHCIIEKTOpPaMH 3aBOMSATHCA OOJIKOBO-aJpecHi KapTKH 3a
(hopmoro 3rijiHo 3 noxatkoM 1 jo 1iel [HCTpyKiii, siKi y pa3i BUOYTTS
TakuxX oci0 i3 YCTaHOB BUKOHAHHS MOKapaHb Ta CIIIYHUX i30JSTOPIB
JOJIY4alOThes 10 iXHiIX 0COOOBHX cHpaB. YcCsl KOpECIOHJEHIs, Ky
OJICPXKYIOTh a00 HAJICWIIAOTh 3aCyJDKEHI J0 1030aBJICHHS BOJII Ta
0co0u, y34Ti Mix BapTy, OOJIKOBYETHCS IHCIIEKTOPOM B OOJIIKOBO-
aJpecHUX KapTkax okpemo [14].

Jlayi HeoOXiHO 3a3HAYMTH, IO 3a3BHYAN 3aCY/KEHI BKUIAIOTH
KOPECIIOHJICHIIF0 JUTsl BiJIIPABJICHHS B HE3aleuaTaHOMY BUIJISJI B
MOLITOBI CKPUHBKH. 3acy/KeHi, AKi BiAOyBalOTh MOKapaHHS y TpH-
MIIIEHHSIX KaMEpPHOTO THIy BHUIPABHHUX KOJIOHIH MaKCHMMaJIbHOTO
piBHs Oe3mexH, i 0coOu, B3ATI i BapTy, KOPECIIOHCHIIIIO TS Bil-
paBJICHHs B He3alleuaTaHOMY BUTJISII IEpEAaloTh CTapIIOMy KOPITyC-
HOTO BIJUIUICHHSI, SIKUH 3/1a€ ii iHCIIEKTOpy abo 0co0i, sika BUKOHYE
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fioro 060B’sa3ku. [IpocTa KopecmoHIeHIIisl BpyYaeThCsl 3aCyIKEHUM 1
oco0aM, y3sTHM TijJ BapTy, HayaJbHUKAMU BIUIUICHH COIIaJbHO-
TICUXOJIOTTYHOI CIy)XOM (BUXOBAaTENSIMH), CTapIIMMH KOPIYCHOT'O
BIJUIUICHHS, & PEKOMEH/IOBaHI JIUCTH, JIUCTH 3 OTOJIOIICHOIO IIIHHIC-
TIO — IHCIIEKTOpPOM I1iJ1 ocobuctuii nianuc y Xypnam. Kopecronme-
HILiSl 3aCy/PKEHUX 3 MOLITOBHUX CKPUHBOK BHUIMAETHCS LIOAHA, KPIM
BUXIIHHAX Ta CBATKOBUX JIHIB.

Kpim toro, IHCcTpyKIis Bu3HAUae ¥ criequQiuHUiA MOPSAOK JIMC-
TYBaHHS 0ci0, SIKi TPUMAIOTBCSl B YCTaHOBaX BUKOHAHHS IMOKapaHb Ta
CIITYMX 130JIATOPax, 3 TPOMaASHAMH, SIKi POKUBAIOTH 38 KOPAOHOM.
Tak, muchbMOBa KOPECIOHISHIIisI 0Ci0, sIKi TPUMAIOThCS B YCTaHOBaX
BHKOHAHHS TTOKapaHb YM CIIIYUX 130J15TOPaX, apecoBaHa 3a KOpJoH
(kpiM KOpPECHOHJIEHIIi], aJpecoBaHol CBpPOMNEHCEKOMY CyIy 3 TpaB
JIOIMHYU Ta MDKHAPOAHUM OpraHizallisM) abo TUIIIOMAaTHYHUM MPe-
CTaBHUIITBAM iHO3EMHHX JEpXKaB, aKpeIUTOBAaHUM B YKpaiHi, pHii-
MA€ThCSl IHCIEKTOPOM Yy He3aleuyaTaHOMY BUTIISAL 1 MICIs TMeperiisiLy
BiZIpaBIIA€ThCA 3a HalleKHICTIO. Jlo meperisny Ta nepexiamy Kopec-
TOHJICHITIT, BUKJIQJICHOI 1HO3EMHOI0 MOBOIO, JO3BOJSETHCS 3aTy4aTh
nepexanavis [14].

o cTocyeThes Ge3mocepeAHOr0 MOPSIAKY Meperisiay, TO Bilmo-
BIJTHO 110 TONOXKeHb po3finy [V IHCTpykuii BiH Mae Takuil BUTIIS:
«JIMCTH, BUKOHaHI TaliHOMHMCcOM, mmdpoM abo i3 3aCTOCyBaHHSIM iH-
IIMX YMOBHOCTEH, HamucaHi HEpO30ipIMBUM MOYEPKOM, a TaKOXK Bi-
JOMOCTI, 110 HE MiJISraloTh PO3TOJIOUICHHIO, aapecaTy He HaJcuia-
I0TBCSI, 3aCyKEHUM a00 ocodam, y3sTHM IIiJ] BapTy, HE BPy4aloThe,
a BWIYYalOTbcA. 32 KOXKHHUM (DaKTOM BWIIYUEHHS KOPECHOHAEHIIil
CKJIAZIA€THCSI aKT MPO BUITYYEHHS JINCTA B OJHOMY MPUMIPHUKY, SIKUH
MiAMUCYETHCS IHCIIEKTOPOM Ta TPAI[iBHUKOM ONEPAaTHBHOTO MiApO3-
Ty 1 3aTBEPKYEThCS HAYaJIbHUKOM YCTAHOBU BUKOHAHHS MOKapaHb
(cmiguoro i3omsTopa) abo ioro meprmM 3actynHukoM. [Ipo Buiy-
YeHHSI KOPECHOHACHIIT 3acyIKeHoMy abo oco0i, B3ATIH Minm Bapry,
MMOBIAOMISAETHCA MiJ OCOOMCTHH IIANKC 13 3a3HAYEHHSIM MOTHBOBA-
HUX TiICTaB. AKT pa3oM i3 BHIIYYEHOIO MHCBMOBOIO KOPECIIOHJCH-
LIEF0 MiIIUBAETHCS B XPOHOJIOTTYHOMY TOPSIKY 10 HOMEHKIATypHOT
crpaBH iHcnekTopa» [14].

[Iporte 3akoH nepeadavac BUHATKA 3 MpaBHJia MPO MEperisi Ko-
pecnioneHIii 3acymkenux. Tak, 3a 4. 4 Ta 4. 5 cr. 113 KBK VYkpai-
HU, KOPECTIOHJIEHIIisl, SIKY 3aCy/DKEHI aJpecyloTh YTIOBHOBaKEHOMY

125



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

Bepxosnoi Pamu Ykpainu 3 mpaB oauHU, €BpOIEHCEKOMY CYIY 3
MpaB JIFOJUHY, & TAKOX IHIIUM BIAMOBIIHUM OpraHaM MiKHAPOTHUX
oprasizaiiiii, 4wieHoM ab0 y4YaCHHUKOM SIKUX € YKpaiHa, yIlOBHOBaXKe-
HUM 0co0aM TakuX MIKHAPOJIHUX OpraHizailii, 10 CyAy Ta MPOKypo-
POBI, TieperIsiy He MiJUIArae i HAJACUIAETHCS 32 aIpecor0 MPOTIroM
no6u 3 yacy 11 nmomaui. KopecnoHeHIis, Ky 3aCyKeHI OepKYIOTh
BiJl 3a3HAYCHUX OpraHiB Ta oci0, meperisay He miyiarae. KopecrnoH-
JeHIIIs, 5Ky 3acCy/KeHi aJlpecyloTh 3aXHCHUKY Y KpUMIHAIBHOMY
MPOBA/DKCHHI, 1110 3IMCHIOE CBOI MOBHOBaXXCHHS BIJIIMOBIJIHO JI0
KpuMiHabHOTO MpOIECYaIbHOTO KOACKCY YKpaiHu, Heperisay He
MiJUIATae 1 HAJCUIAETHCSA 3a aIPECOI0 MPOTATOM 100U 3 yacy ii moga-
gi. KopecnonaeHtis, siky 3acykeHi 0epKYyIOTh BiJl TAKOIO 3aXHUC-
HUKa, Meperisily He mipsirae. 3acy/DKeHUN Ma€e MpaBo MepeiaTu Ko-
PECIIOHJICHIIII0 3aXHCHUKY Y KPUMIHAIBHOMY MPOB/KEHHI, IO
3MIACHIOE CBOT MMOBHOBXKEHHS BiINOBIIHO J0 KpuMiHambHOrO mpo-
LeCyaIbHOr0 KOACKCY YKpainu, 0e3nocepelHbo Iij Yyac modaueHHs 3
HUM [2].

Tpeba 3a3HaunTH, MmO penakuis Ha3BaHoi craTTi KBK Ykpainu €
ONM3BKOIO 32 3MiCTOM 70 MiHIMaNbHUX CTaHJAPTHHUX MPaBHJ TOBO-
JokeHHs 3 B s3HsaMu Opranizanii O0’eqnanux Hariii 1955 poky, Bin-
MOBIJJHO JI0 SKUX KOXKEH B’SI3€Hb TIOBUHEH MaTH MOXIUBICTH 3BEpTa-
THUCS SIK JI0 OPTaHiB IICHTPAIBHOTO TIOPEMHOT'O YIPABIiHHSA, TaK 1 10
CYZOBOI BJIAJIM YW IHIIMX KOMIIETEHTHHUX OPTaHiB i3 3asBaMH 4M CKa-
pramu, 3MICT SIKHX HE TIOBUHEH IIeH30pyBaTHCA [4].

Tak camo i y €BponelicbKuX MEeHITeHI[IapHUX MpaBUiiaX BH3HA-
Ya€EThCsA, 10 3aCyJKEHI, 1HAMBIIYyaJIbHO YM TPYIIOK, TIOBUHHI MaTH
HIMPOKI MOKJIMBOCTI JUTsl BUCJIOBJIIOBAHHS MTPOXaHb Ta CKapr Havyallb-
HUKY yCTaHOBH a00 OyIb-sKiif iHIIIH KOMIIETeHTHIH iHcTaHwil [5].

HeoOxigHO 3BepHYTH yBary, IO 3 METOK YHUKHEHHS MOTparl-
JISTHHSL IO TIOIITOBUX BiJlpaBiieHh HA3BaHUM ajpecaTaM 3a00pOHEHUX
npeAMeTiB 4K peueil B [HCTpYyKIifo BBEAEHO MOJOXKEHHS, 32 SKUM
3acy/pKeHl 4d ocoOu, y3sTi MiJ BapTy, Y NPUCYTHOCTI iHCHEKTOpa
0COOHCTO 3amevyaryloThb y KOHBEPTH KOPECHOHJEHIIII0, aJpecoBaHy
BHIIIEBKA3aHUM TIOCAJIOBUM 0co0aM i opraHam.

BucnoBku. [linOuBaroun mincymMKu, MOKHa KOHCTaTyBaTH, IO
Ha CHOTOZIHI MPaBO 3aCy/PKEHHX JI0 TT030aBJIEHHs BOJIi Ha TAEMHHMIIIO
JUCTYBaHHs, TeeOHHUX PO3MOB, TenerpadHoi Ta iHIIoi KOpEeCToH-
JICHINT HaBiTh 3 OOMEKEHHSMH, BCTAHOBJICHUMHU KPUMiHAJIBHO-
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BHKOHABUMM 3aKOHOJIABCTBOM, Y MTOBHOMY 00CS3i B YCTaHOBaX BHUKO-
HaHHS MTOKapaHb HE TapaHTYeThCs. BUpimuTH oKpeciieHi mpobiaeMHi
MUTaHHS MOXJIMBO IIUIAXOM MOJANBLIOTO YAOCKOHAIEHHS KpUMi-
HaJIbHO-BUKOHABUOT'O 3aKOHOZIABCTBA 3 METOI 0E€3yMOBHOI'O JOTPH-
MaHHS [IPaB 3aCy/KEHHUX.

Cnucok BUKOPUCTAHUX J3Kepelt

1. Koucturyniss VYkpainm: 3akoH VYkpainm Bing 28.06.1996 p.
Ne 254k/96-BP // baza manux «3akoHOmaBcTBO Ykpainu» / BepxoBna Pama
VYkpainu. URL: http://zakon.rada.gov.ua/laws/show/254x/96-Bp (mata 3Bep-
uenns: 08.06.2017).

2. KpuMminanbHO-BUKOHABUMH KoeKe YKpainu: 3akoH Ykpainu Big 11
munas 2003 p. Ne 1129-1V // baza nanux «3akoHOmaBCTBO YKpainm» / Bep-
xoBHa Pama VYkpaimm. URL: http://zakon2.rada.gov.ua/laws/show/1129-15
(mata 3BepuenHs: 08.06.2017).

3. Tlpo BHeceHHs 3MiH 10 KpuMiHaibHO-BHKOHABYOrO KOfIEKCY YKpa-
THA WIOMO ajanTallii MpPaBOBOTO CTATYCY 3aCYIXKCHOTO O €BPONEHUCHKUX
cranaapriB: 3akoH Ykpainu Bix 8 kBiTHs 2014 p. Ne 1186-VII // baza nanux
«3akoHOMaBcTBO  Ykpainm» / BepxoHa Pama  Vkpaimu. URL:
http://zakon2.rada.gov.ua/laws/show/1186-18 (m1ara 3Bepuenns: 08.06.2017).

4. MiHiMaJIbHI CTaHIAPTHI NpaBHia MOBOXKEHHs 3 B’ si3HsMH OpraHi-
3amii O0’equannx Hariit: Mixkaapomuuii nokyment Big 2015p. // baza na-
HUX <«3aKkoHOMABCTBO VYkpainm» / BepxoBma Pama VYxkpaimm. URL:
http://zakon2.rada.gov.ua/laws/show/995 212/print1492773720888747 (ma-
ta 3BepHeHHs: 08.06.2017).

5. €Bporeiiceki neHiteHuiapHi npasuia: [puitnsaro Komiterom MiHi-
crpiB 11 ciuns 2006 poxy Ha 952-i 3yctpiui 3actynHukiB MinicTpis // baza
JaHUX «3aKOHOMaBCTBO Ykpainw» / Bepxosna Pama VYkpainu. URL:
http://zakon2.rada.gov.ua/laws/show/994 032 (mata 3BEPHCHHS:
08.06.2017).

6. KpumiHaipHO-BHKOHAaBYE NMpaBo YKpaiHW. 3arajibHa Ta ocoOnmBa
YaCTHHU: MiJPYYHHK/3a 3ar. pea. A.10.H., npod. O. M. JIuTBuHOBa Ta 1.10.H.,
mpod. A. X. Crenanroka; O. M. JlutsuHoB, A. X. Ctenaniok, I. C. SkoBenn
ta in. Kuis: B «J/lakop», 2015. 632 c.

7. Tlpo 3arBepmxenns [IpaBun BHYTPIIIHBOTO pO3HOPSIKY YCTaHOB BH-
KOHaHHs MokapaHb: Haxaz JlepykaBHOro nenapraMeHTy YKpaiHu 3 TIMTaHb BU-
KOHaHHs ToKapaHb Bix 25.12.2003 p. Ne 275 // baza maHmx «3akoHONABCTBO
VYkpaiamy / BepxoBHa Pana VYkpainu. URL:
http://zakon?2.rada.gov.ua/laws/show/z1277-03 (nata 3Bepuenns: 08.06.2017).

8. TIlpo 3arBepmxeHHs [IpaBuil BHYTPIIIHEOTO PO3MOPS/IKY YCTAHOB BH-
KOHaHHs Nokapanb: Hakaz MiHictepcTBa roctuiii Ykpainu Bix 29.12.2014 p.
Ne 2186/5 // baza nanux «3akoHomaBcTBO Ykpainn» / BepxoBna Pama Ykpai-

127



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

uu. URL: http://zakon2.rada.gov.ua/laws/show/z1656-14 (nata 3BepHEHHS:
08.06.2017).

9. PomanoB M. B. [IpaBoBe perystoBaHHs NpaBa 3aCy/I>KEHUX Ha JIKC-
TyBaHHS 1 3BEpHEHHSI 3 TPOIO3HIIISIMH, 3asiBaMU i ckapramu. [Ipobiemu 3a-
xonnocmi. 2011. Bun. 115. C. 162-170.

10. HaykoBo-npakTnyHuii kKoMmeHTap KpHMiHaIbHO-BUKOHABYOTO KO-
Jekcy Ykpainu / 3a 3ar. pen. m.10.H., mpod. A. X. Crenanroka; A. I1. Tens,
0. T'. Kono, B. O. Kopuuncekuii Ta in. Kuis: FOpiakom [aTep, 2008. 496 c.

11. 3acobu BUTIpaBICHHS 1 pecollianizalii 3acyUKeHUX J0 M030aBICHHS
Bomi: MoHorpadis / 3a 3ar. pem. A.X. Cremanioka; A. X. CTemaHIokK,
A. B. Baiinos, O. B. Jluconex ta in. Xapkis: Kpoccpoyn, 2011. 323 c.

12. Jluconmen O. B. TlpaBoBi 3acaqu BiJHOCHH 3aCy/DKEHHX JI0 11030aB-
JICHHS BOJI 13 30BHINIHIM CBiTOM. [Ipobnemu saxonnocmi. 2012, Bum. 119.
C. 192-202.

13. TIpaBa Ta 3aKOHHI IHTEpECH 3aCYIKCHUX 0 M030aBJICHHS BOJI B
yMoBax pedopmyBaHHs JlepkaBHOI KpHMiHAJIFHO-BUKOHABYOI CIYXO0H YK-
paiau: MoHorpadisi/3a 3ar. pen. mro.H., mpod. A.X.CremaHoka;
K. A. ABtyxoB, A. II. T'enp, O. I'. Kon6 Ta in. Xapkis: [Ipaso, 2015. 246 c.

14. Tlpo 3arBepmkeHHs [HCTpyKii 3 opraHizalii neperssiy KOpecnoH-
JleHIii (JTUCTyBaHHS) OCi0, SKi TPUMAIOTHCS B YCTAHOBAX BHKOHAHHS ITOKa-
paHb Ta ciiguux i3omsaropax: Hakaszom MinicreperBa toctuiii Ykpainu Bif
02.07.2013 p. Ne1304/5 // baza pmanmx «3aKOHOJABCTBO  YKpai-

Hu»/BepxoBHa Pana VYkpainu. URL:
http://zakon3.rada.gov.ua/laws/show/z1110-13 (mata 3BEPHCHHS:
08.06.2017).

Kongparos . 10., Bognap HU. B.
COOTBETCTBHME HAIITMOHAJIBHOI'O
3AKOHOJATEJIBCTBA TPEBOBAHUSM
MEXKIAYHAPOIHBIX CTAHIAPTOB IIO OBECIIEYHEHUIO
IPABA HA TAMHY NEPEINUCKHU U TEJE®OHHBIX
PA3I'OBOPOB OTHOCUTEJBHO OCYXJIEHHbBIX K
JUIEHUIO CBOBO/bI

Asmopbl ykaszvieaiom Ha mo, 4mo obecneuenue npas u c60000 4eNo6eKd Npus3-
naemcest Konemumyyueti Yxpaunol 21a6Hotl 0053aHHOCMbIO 20CYO0APCMEA, OCYHCOCH-
HbLIL NOAL3YEMCsl 6CeMU NPABAMU YEL0BEKA U 2PANCOAHURA, 30 UCKTIOYEHUEM O2DAHU-
YeHull, ONPeOesieHHbIX 3AKOHOM U YCMAHOGNIEHHbIX NPU208opom cyodd. B cmamove
VKA3AHO, YMO OCYIHCOCHHble K HAKA3AHUIO 8 8Ude TUULEHUsI C80000bl HA ONpedeieH-
HbLIL CPOK 3HAYUMENbHO OZPAHUMUBAIOMCSL 8 CEOUX KOHCIMUMYYUOHHBIX Npasax. Yka-
3AHHbLE 02PAHUYEHUS. HE2AMUBHO CKAZLIBAIOMCS HA COYUALLHOM CIAMYCE OCYHCOCH-
HbIX, 4ACmo npueodsim K HOmepe UM Coyuaibhblx cessell. Ilpasosoe obecneyenue u
3auuUma 0essmenIbHOCMU, HANPAasLeHHOU HA 60CCMAHOGLEHUE U NOOOEPICKY COYUATb-
HbIX Cesi3ell OCYICOeHHbIX, cuumaemcst akmyaibhbvim. Coomeemcmseenio 6 cmamoe
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paccmompenvl 6ORPochl 06 obecneyerHuu nPasa Ha MatiHy NePenucKu U meieghOHHbIX
PA32060pP08  OMHOCUMENLHO OCYICOCHHbIX K JAUUEHUI0 C80000bL 3d  Y20N08HO-
UCTIOHUMENbHBIM 3aKoHo0amenbemeom Yipaunvl. Hccredosano cocmosinue umnie-
MEHMAayu HAYUOHAWILHBLIX CMAHOAPMOE 6 0ONACMU 3aUUmMbl NPAG OCYICOCHHbIX 6
HAYUOHAILHOE Y2ON08HO-UCNOIHUMENIbHOE 3AKOHOOAMENbCME0 YKDPAUHbl OMHOCU-
MENbHO MAlHLL NEePENUCKU U MENeQOHHBIX PA32080POE OCYHCOCHHBIX K JIUULEHUIO
600000l
Knioueevte cnosa: medxncoyHapoOHvle CMAHOAPMb, OCYICOCHHBIU, UCIPAsume-
JIbHASL KOJIOHUSL, MeLe@hOHHbLE PA3208OPbL, NEPENUCKA.
Kondratov D. Y., Bodnar 1. V.
CONFORMITY OF NATIONAL LEGISLATIONTO
INTERNATIONAL STANDARDS REQUIREMENTS
CONCERNING PROVIDING THE RIGHT TO PRIVACY OF
CORRESPONDENCE AND CALLS RELATED TO

CONVICTED PERSONS

The authors points out that the guarantee of human rights and freedoms is
recognized by the Constitution of Ukraine as the main duty of the state, the convict
enjoys all human and citizen rights, with the exception of restrictions determined by
law and established by a court verdict. Thus, the rights of convicts can be limited
only by laws, and not by other regulatory legal acts. These constitutional provisions
were reflected in Part 2 of Art. 7 of the Criminal Executive Code of Ukraine. The
article states that those sentenced to punishment in the form of imprisonment for a
certain period are significantly restricted in their constitutional rights. These
restrictions have a negative impact on the social status of convicts, often leading to
the loss of their social ties. Legal support and protection of activities aimed at
restoring and supporting the social relations of convicts is considered to be a topical
activity. Accordingly, the article discusses the securing of the right to secrecy of
correspondence and telephone conversations concerning those sentenced to
imprisonment for the criminal executive legislation of Ukraine. The state of
implementation of national standards in the field of protection of the rights of
convicts in the national criminal-executive legislation of Ukraine regarding the
secrecy of correspondence and telephone conversations of prisoners sentenced to
deprivation of liberty was examined.

Key words: international standards, convicted, correctional colony, telephone
conversations, correspondence.
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VIIK 43.951
Tkau T. B.,
JIOKTOp IICUXOJIOTUYECKUX HayK, podeccop,
npoeccop kadeapsl TyMaHUTapHBIX HAYK,
KemyBckuil MOTUTEXHUYECKUHA YHUBEPCUTET
nmenn Urnanus Jlykacesuua, r. XKemys, ITonbma

HEMPOIICUXOJIOTUS U HEUPOIIPABO:
NEPCIHEKTHUBBI MEXKJIUCLUILINHAPHBIX
HUCCJIEJOBAHUM

Tcuxonoeus kak HAyYKa NOCMOSHHO UBMEHAEMCS, NOSAGISIOMCA HO8ble HANpAas-
JIeHUsL NOUCKA, npoodremvl. Imo npueooum K 03HUKHOBEHUIO HOBbIX OMPACell NCU-
Xonoeuu, makux, Kak, Hanpumep, Heuponcuxonoeus. Lenv dannou cmamvu — npeo-
CMasumy HayuHvie HOOX00bl 8 HEUPONCUXONOSUL U BOZMONCHOCTU UX NPUMEHEHUS 6
npage. B y20106HOM npase uauje 6Ce20 UHMEPECYOmcs NCUXUYECKUM COCIMOSHUEM
JUY, A UMEHHO OMBEMYUKOS, OCYIHCOCHHDBLX, Ceudemeneti U NOMEHYUAIbHbIX NPUCIIHC-
Hulx. Hanpumep, adsoxamose unmepecyiom ciedyiowue GONpocvl: cmpaoaem u
OMBEMUUK NCUXUYECKUMU PACCMPONICMEAMU, CHOCOOEH T OH Npedcmamv nepeo
CYOOM UNU OH NPUSHAH HEBMEHSEMbIM; KAKO8 PUCK DEeYUuousa Oiis Kanico020 KOHKpe-
MHO20 OCYIHCOEHHO20, MOYHO iU CEUAEMENb NOMHUM 0OCMOSMENbCMEd KPUMUHATb-
HOU CUmyayuu uiyu OH JIHCem; umeem Ju NPUCSIICHBLIL Npede3simoe OMHOUueHUe K
onpedeneHHvim uyam? B 6yOyuem Ha makue 80NpOCsl MOICHO OyOem Omeemums ¢
HOMOWbIO MEeMOO08 Heuponayku (Hetiponcuxonoeuu). Takum o6pazom, mMHo2ue 60n-
pOocbl ocmaromcest 6e3 omeema. 8 KaKou CIMeneHu Mo32 MOJICent GIUsNb Ha NOBEOeHUe
YENOBEKA, YMO MOJNCEM CO30AMb NPABOBYI0 OCHOBY C YUemoM pe3yibmamos uccie-
008aHUT HEUPONCUXONIOSUL, KAKUE U3 HUX MO2ym obecheuuntb 60jiee 00beKMUGHyIo U
6onee cnpageonusyio npasosyr0 CUCMemMy; KaKoe GIUsHUE HeUPONCUXON02Ust OONNCHA
OKA3bI8AMb HA Y20NIOBHOE U 2PANCOAHCKOE NPAGo?

Taxas 803MONCHOCTb GAENC OOHUM U3 OCHOGHBIX HANPAGIEHU UCCIE008AHULL
Hetponpaea. Heiiponayka Oonmdicna npueecmu K nepecmMompy 3aKOHOOAMENbCmsed U
ropuduyeckoi npakmuxu. IIpednonazaemcs, 4mo 3mom apeyMeHm cmamem npeo-
NOCBLIKOU K CEPbEIHOMY NepecmMompy yeoloeHo2o npaesa. FOpucnpyoenyus paznuvaem
NCUXONOZUYECKUE UCCTe008AMENbCKUE NOOXO00bL, KOMOPbLE CE53aHbl CO UIKONIOU NPAGo-
6020 peanusma. Hellponpago Kax MeicoUuCyuntuHapHas 001acb, KOmopas céssvleaem
MO32 ¢ 3aKOHOM, O61e2uaem nymo K iyuuiemy NOHUMAHUIO Yel0BeUecKO20 NOGEOeHUs
01 Moo, Wmobbl pe2yiuposanv IPUCHPYOCHYUIO NOCPEOCMEOM BKIHOUEHUSL OOCTU-
orcenuti netponcuxonoeuu. Hetiponpaso denaem nonvimiu cés3ano Mo3e ¢ 3aKOHOM,
MAKHCE NOLYUUMb ONbIN MOPATLHBIX YEHHOCHEL, NOIMOMY OCHOBHOU BONPOC 8 IMOM
pasoeiie HEUPONCUXONO2UU: KAK MO OyOem UCNONb306AMbCs 8 NPABOGoU cucmeme?
Vuenvie npedocmaensrom wupoxuii cnexmp 603MO’CHOCMEN HA CIMbIKE HEUPONCUXOL0-
euu u npasa. Ha npakmuke cmpemumensHo pacmem KOIUYeCmso Oell, KOmopule mpe-
6yrom yuacmus Heuponcuxonoeos. Bcnedcmeue smoeo 603HuKaem Heo6X00UMOCHb
pazeumus unmezpayuu 06eux OUCYUNIUH — NPABA U HeUPONCUXONOUU.

Knrouesvie cnosa: ncuxonoeuueckue Memoobl, Npaso, HEUPOHAYKA, HEUponcu-
X0n02usl, HeUponpaso.
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ITocTanoBka mpodJieMbl. Pe3ynpTaThl pa3BUTHS COBPEMEHHBIX
HAYYHBIX MCCJIEIOBAHUN CTAJIM OCHOBOM IIJIi COTPYAHMYECTBA MPE.-
CTaBUTENIECH TYMAaHUTAPHBIX M €CTECTBEHHBIX HAayK. B wacTtHOCTH, TI0-
CIIeHUE JBa JECATHJIETUS CTald 3POi YCIIEXOB MEXKIUCIUILTHHAP-
HBIX TOIXOJI0OB K DKOHOMHUYECKHM, YIMPaBICHYECKUM IIpoIleccaM H
Ja)Ke TPABOBBIM OTHONICHUSIM. Peub MIEeT O BHEAPEHUH HOBEHIIHNX
HCCIENOBAaHUN yUEHBIX M Bpaye MHOTUX CIIELUAIBLHOCTEN, OT MOJIE-
KYJISPHBIX OMOJIOrOB JIO TICMXOJIOTOB, @ TaK)KE€ aHATOMOB, (DU3HOJIO-
roB U (apMakoyioroB. B pe3ynbTaTe UX COBMECTHBIX YCHIJIMIA MOSBH-
Jach HOBas IUCIUIUIMHA — HEHpOHAyKa, TO €CTh HaykKa O MO3Te€.
Bornpockl OTHOCHTENBHO BIMSIHHSI HEHPOHAYKH Ha OOIIECTBO SIBJIS-
FOTCS TIPOOJIEMON MCCIIEAOBAHUS HEMPOITUKU — MEPEKPECTKa HEUpo-
Haykd, punocoun u dTHKH. ITO Kacaercsi, MPexe BCEro, BOIPOCOB
0 TOM, KaK OTKDBITHS B O0JIACTH MCCIICOBAHUS MO3ra JCHCTBYIOT Ha
Hallle CaMOITOHMMAaHHE KaK YeloBeKka (HelpOHAIbHBIE OCHOBBI MOpa-
JILHOCTH), Pa3BUTHE COIMAIBHOW TMOJIMTUKU (00pa30BaTENbHBIA I10-
TEHI[MaJI PeOeHKa), U KaK MPOBOJUTCS CaM SKCIICPUMEHT (HCII0JIb30-
BaHUC JIa0OPAaTOPHBIX JKUBOTHBIX, YEIOBEUCCKHE CYOBEKTHI B
uccienoBannmn). M kak HEHPOUCCIIENOBATENN JIOJDKHBI TIPEICTABIISATh
IJIOJbI CBOMX M3YYEHUH IS IIMPOKOH OOIIECTBEHHOCTH. JTO CBS3a-
HO C TE€M, YTO JIOBOJIbHO OBICTPBHIMH TEMIIAMHU PACIIUPSIOTCS HaIlX
3HAHUS O MCUXHYECKHX, TICUXOJIOTHYECCKUX, OMOJIOrHUECKUX OCOOCH-
HOCTSIX BOCIPHSATHS YEIOBEKOM PA3HOCTOPOHHEH HaydHOH HHMOP-
Maiuu, ee 00padOTKY, MPUHATHS PEIICHUI, MOTUBAIMI U JCHCTBUIA
Ha OCHOBE MPUHATUA peiieHui. [1osSBUINCH HOBBIE CHUCTEMBI IMOHS-
THii, 3aKOHOB U Teopuid. B Havame 1970-X mody4yuian cBoe pa3BUTHE
pacIIMpPEHHBIE MOJIEIN YKOHOMUYECKOTO MOPSIKa, B KOTOPBIX HCIIO-
TB3YIOTCS 3HAHUS U3 APYTUX OTpaciieit HayK (B HUX BKJIIOYCHBI CHC-
TEMHasi «UHTYHUIUA» «PacCykKIeHUs», dSMonuu). Ha ocHOBaHuU pe-
3yNbTaTOB TaKUX HCCIEAOBaHMA ObUI  cHOPMHPOBAH  HOBBIH
MEXIUCIUIUIMHAPHBIN MOAXO0J, HOBASI TEOPUS M3YUCHUS TOBEICHUS
YEJIOBEKA B IPOLIECCE IPUHATUS PEIIEHUH — HEUPOdKOHOMUKA. B
2002 roay MpOU3OILIO 3HAMEHATENbHOE COObITHE. J[Ba yueHHBIX-
ncuxosnora Daniel Kahneman u Amos Tversky, oObsScHUB Mexa-
HU3MBI TIPUHSATHS YETOBEKOM PEIIEHUN B CUTYallUH HEOIpeneIeHHO-
ctH [4], monyurin HobOeneBckyro mpemMuio B 00J1aCTH SKOHOMHUKH 3a
«MPUMEHEHHUE TICUXOJIOTUYECKON METOIUKH B YKOHOMHYECKOU HAYKeE,
B OCOOCHHOCTH — TIPH HUCCIICIOBAaHUM (DOPMUPOBAHUS CYXKICHUN U
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MPUHSTHSA pelIeHUN B YCIOBMSIX HEOINPENEIeHHOCTH». OJTUM OTK-
PBITHEM YUYEHBIE JAJIA CTAPT HOBOM HAayKe — HEUPOIKOHOMHUKE, ITPOU-
3BOJHBIMU KOTOPOH CTaju Takue AWCHUIUIMHBI Kak MOBeJeHuYecKas
9KOHOMHKA, SMOILMOHAJIbHAs 3KOHOMMKA, HEHPOIKOHOMHKA, HeHpo-
MapKeTuHr. Tenepb OHU SBISIIOTCA OTPACISAMH IKOHOMUYECKOU TEO-
pHUH, YYUTHIBAIOUIEH B SIBHOM BHJIE TICUXOJOTHYECKHE OCOOCHHOCTH
YeJI0BEYECKOr0 BOCIIPUSATHS.

Cerogass B HayyHOW MHUPOBOW MIPAKTHKE MPOHCXOIUT B3aUMO-
JICICTBUE HEUPOHAYKH U FOPUINYECKON TEOPUH U MPAKTUKH, BCIIEAC-
TBHUE 4ero c()opMHpoBajIach MEKAUCIUILTMHAPHAS 00J1aCTh, KOTOPYIO
ceifuac Ha3bIBAOT Hekpornpaso (neurolaw). DTOT HOBBIH TEPMHH I10-
SBWICA B Hay4HOH smrtepatype B 1997 romys crathe J. Sherrod
Taylor: Neurolaw: Brain and Spinal Cord Injury [8]. [Tuk uccnenosa-
HUU B 3TOM oOnacTu nmpuxoautcs Ha korer 2000-x roos.

Lenb craTbu — paccMOTPETh B3aMMOJCHCTBUE IBYX chep Hel-
pOHAYKH W TIpaBa M NPEAJIOKUTH OoJiee TOYHBIH, BCEOOHEMITIOLIHMA
MOJIXO0J] K TPaBOBOMY aHaJM3y M YCTAHOBJIEHHIO MPaBOBBIX HOPM U
CTaH/IapTOB.

H3naoxenue ocHOBHOro Martepuana. HoBble MeTOAMKH, Takue
KaK IMOJIBEJCHHE CIIEUATIbHBIX AIEKTPOIOB K MOBEPXHOCTH KIIETOK,
OINITUYECKHE METOBI, aNmaparhl, CKAHUPYIOIIHE YeIOBEYEeCKUN MO3T,
CHJINKOHOBBIE YMITBI, COJIep Kalllie UCKYCCTBEHHbIE HEHPOHHBIE CEeTH,
3HAYUTENBHO U3MEHSIOT COBPEMEHHYIO HEHPOHAYKY.

B MupoBo#l nuTepaType ONMCaHO MHOIO CIIy4aeB, B KOTOPBIX IS
Ooree MONHOrO MOHWMAaHUsI MPABOBBIX BOIPOCOB pelIaoliee 3HaYe-
HHE MOT'YT UMEThb PE3YyJbTaThl MCCIEAOBAHUN HEUPOCHELUATIUCTOB.
Haunnas ¢ 1990-x ronoB, pe3ysibTaThl HCCIEJOBAHUM B HEHpOHayKax
Hayalld paccMaTpHUBAThCS KaK HOBBIM aclEeKT MPAaBOBHIX SBIICHUIL.
310 crasio HOBOW cepoil IOPUCTIPYACHIINH, KOTOPast CIIOCOOCTBYET
Oornee TOUHOMY OOBSICHEHHIO YEIOBEYECKOT O MOBEICHUS, U BIICUET 32
co00il HEeoOXOAWMOCTh IEPECMOTpa MPAaBOBBIX HOPM H 3aKOHOB.
HmeHnHO M0oSTOMY Ha TPaKTHKE Bce Ooliee aKTUBHO CBUJIETEILCTBYIOT
HelpocrenuaiicTbl B CyJaX MO pa3IMYHbIM MPAaBOBBIM CHTYalUsIM.
JocTimkenus HelipoHayKH MOXKET U3MEHHUTD NPaBOBbIE HOPMBI, Hapsi-
Ny C TpoliecCyaIbHBIMHM 3aKOHAMH, M Ja)K€ U3MEHATh KapJUHAIBHO
ux. T. Takahashi 3asBsier, uto B OyayIieM HCCISAOBaHUS B 00JIACTH
MOJIEKYJISIDHON HeHposKkoHOMHKH («molecular neuroeconomicsy)
MOMOTYT YCTaHOBHUTHCS OCHOBaM TaKoW JUCLMIIIMHE KaK Heuponpaso
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(neurolaw) [7]. YdeHble U MPAKTUKN B ME&KIYHAPOIHOU FOpUCTIpYAE-
HIUM JEeJar0T MOIMBITKA TMOHMMAaHUs, KaKMM 00pa3oM HeWpoHayka
MOXET BOWTH BOWTH B 3ai1 cyaa. OHU CXOAATCS BO MHEHHH, YTO B
HACTosIIee BpeMs B YTOJOBHBIX Ipoleccax HAOMIOAaloTCs CUTYaIuH,
OIMCaHNE KOTOPBIX €Ille ABA JECSATUIICTHS Ha3aJ MOXKHO OBUIO HaWTH
TOJILKO B paszzene HaywHoi (aHTactuku [6]. B kadectBe mpumepa
omnuceiBaercs ciydail ¢ Teppu XappuHTrToHOM, KOTOpHIid B 1978 rony
OBUT MPUTOBOPEH K MOXM3HEHHOMY 3aKIIOUYEHHUIO 33 yOMICTBO HOU-
HOT'0 CTOpOXKa. XappUHITOHY B TO BpeMsi ObUTO 17 JIeT, U OH HUKOT/Ia
He Mpu3HaBaji ceOs BUHOBHBIM, YTBEPKIasl, YTO BO BpeMsi yOHiicTBa
ObLT Ha KOHIEpTE B ApyroM ropoje. Cyl MpUTroBOpUI €ro K MOXKU3-
HEHHOMY 3aKJIIOYEHHIO Ha OCHOBAaHWH CBUACTEIbCKUX ITOKa3aHHUH
OYEBH/IIIEB M JIOKA3aTELCTB B BUJE CIIEA0B opoxa Ha ofexae. [loc-
ne 23 ner B TIopbMe Teppu XappuHITOH CHOBa MPEACTaN Mepes Cy-
IoM B 1uTate AloBa, TpeOysl pa3pelieHus] B Ka4ecTBe J0Ka3aTelbCTB
MPEICTaBUTh Pe3yJbTaThl eKkTpodHIedanorpammel (O217). Ucce-
noBanue DOl 3akirodaercs B 3alUCH OMO3JICKTPUYCCKON aKTHBHOC-
TH MO3Ta U BBITIOJHSIETCS C MOMOIIBIO AjIeKTpodHIedanorpada. [Ipo-
nmenypa  HMCCIEAOBAaHMS  IMpOMCXoAuWia TakuM oOpasom. Ha
MOBEPXHOCTH YepenHON KOpOOKM UeloBeKa Pa3MEIIAOTCs DIIEKTPO-
JIbl, KOTOPBIE aHAJIM3UPYIOT H3MEHEHHS JIEKTPUIECKUX MOTEHIHAIOB
MO3Ta, SBISIOMINECS Pe3yIbTaToOM €ro JestenbHocTd. Kakum ke 00-
pa3oM 3TH HCCIIEIOBaHUS MOTJIM TIOMOYb OCYXJAEHHOMY Ha TIOXKH3-
HEHHOe 3aKitoueHne? YueHble BBUICHWIM, 4TO Ha 1/3 cekyHzae Bo-
CIpUSATHA MO3TOM HH(OpPMAINK, KOTOpas H3BECTHA PELUIHUEHTY,
nosipiigercst BoiaHa P300.

bbuT npoBeieH 3KCIEPUMEHT, BO BPEMsI KOTOPOro XappUHITOHY
ObUTM TpenbsiBiIeHbl (oTorpaduu € MecTa MpecTyIsieHus. bbuio
YCTaHOBJIEHO, YTO MO3T' XappHUHITOHA HE PearpoBai Tak, Kak JOJ-
eH OblT Obl pearnpoBaTh MO3T YOUHIIBI, TIOTOMY YTO y HEro He Ha-
omonaniock nosisnenue Boiaasl P300. B cBoro ouepens dotorpaduu ¢
KOHIIEpPTa, HA KOTOPOM, KaK OH YTBEpXJIaeT, ObLI, ObUTH MPUYMHON
Bo3HUKHOBeHMsI BOJTHBI P300. CTOMT MpUHSTH BO BHUMAaHUE, YTO MO-
3r pearupyer aBTOMaTUYeCKH Ha MpeiokeHHbie (hoTorpadum, cie-
JOBaTeIbHO, BO3MOXKHOCTH 0oOMaHyTh OJI' mckmiouena. [pyrummu
CIIOBaMH, MO3T HE MOXKET JIraTh. B XoJe sKkcrepuMeHTa ObUIO JTOKa-
3aHO, YTO O3JIEKTpodHIedantorpaMMa Mo3ra XappWHITOHA CYIIECT-
BEHHO OTJIMYAeTCA OT DIIEKTPOdHIedamorpaMmel JIUI, KOTOPbIE MOT-
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mu Obl OBITH NMpHU3HAHBI 3a yOwiilly. B pesynbrare HpoBEIEHHOIO
skcriepuMenTa Teppu XappuHITOH mociie 25 Jier B TIOpbME ObLI
OIpaBJiaH U 0OCBOOOXK/ICH U3 TIOPHMEI [6].

OTOT YOUBUTENBHBIA MPUMEpP HCIONb30BAHUS 3HAHUNA U METO/IOB
HEHPOHAYKH B YTOJIOBHOM IIPOIECCE CTABUT IEpe]] TEOPETUKAMH U
MPaKTHKaMU TIpaBa COBEPIICHHO HOBBIE 3aJ][a4H, PEIICHUEM KOTOPBIX,
110 MHECHHUIO CIEIHAIMCTOB, M JOKHO 3aHATHCS HelporpaBo. CrekTp
MPO0OJIEM M BOIIPOCOB, CBSI3aHHBIX C TIOCTPOSHHUEM MOCTOB MEXIy Hay-
KaMH €CTCCTBEHHBIMH M IOPHJIMYCCKUMHM, O3HAYaeT ropas3io OoJiblle,
4eM 3TO MOXKHO HaOr01aTh Ha npuMepe Teppu XappuHrToHa.

TexHomnorusi, UCHoiab3yeMasi B OIMMCAHHOM IpUMEpEe Ipoliecce,
HOCUT CErofHsi Ha3BaHue Brain Fingerprinting W TOJB3YyETCA BCE
Oosbiei nonyssspHocThIO B CIIIA. DTy TEXHOJNOTHIO €I Ha3bIBaIOT
omneuamKamu naibyes Mos2a. ABTOPOM 3TOM TEXHOJIOTUU SIBISETCS
Jloypenc dPapeen (Lawrence A. Farwell). On 3amatenToBan, mpopa-
0OTaJl TEXHOJIOTHIO CHATHS OTIICUATKOB MaJIbIIEB MO3ra U Jaxe J0Ka-
3an eé sapdexkruBHOCTE. [Ipodeccop yTBepKaaer, uTo, Mo pe3yabTa-
Tam Oonee yem 120 UCHBITAaHUI, TEXHOJIOTHS CpaboTata ¢ TOYHOCTHIO
100 %. Jloypenc ®apBen yTBepKaaeT, 4YTO TeXHoONoOrus Brain
Fingerprinting — 5TO KOMIIBIOTEPHAsI TEXHOJIOTHS, IIPEIHA3HAUYECHHAS
JUIS. OTIPENIEIICHUS CKPBITOM MH(OpMAIMU B MO3Te YEJIOBEKa IyTEM
ANIEKTPUYECKOr0 M3MEPEHUs MO3ra OTBETOB BOJHY B CJIOBa, (hpa3bl
WM KapTUHKH, TMPEACTABJICHHBIE HAa JKpaHe Kommbiotepa. l[Ipo-
(eccop dapsen meuraer, YTOOBI TexHomorus Brain Fingerprinting
ObLTa IPUHATA BO BCEM MUPE HACTOIBKO OBICTPO, HACKOIBKO 3TO BO-
3moxHO. [Ipodeccop Jloypenc dappen 0OBACHSAET 3TO TEM, YTO OH
HCXOJUT U3 MPHUHIINIIA, YTO MO3T — I[EHTP BCEH JMESTETbHOCTU YeJIO-
Beka. B cimyuae ¢ mpecTymieHHeM B MO3Te MPOUCXOAUT TUIAHUPOBA-
HUE, COBEpIICHUE U perucrpainus camoro akra [6]. Ho Gmaroname-
PEHHBIX CKenmukog HDTOM TEXHOIOTMH BCE JK€ CMYIIaeT
HECaHKIIMOHUPOBAHHOE BMEMIATEIHCTBO B MO3T UEIOBEKA, YTO MOX-
HO PacIlCHUBATh KaK HapyIICHHWE MpaB U cBOOOX uenoBeka. [Ipoire
rOBOpsi, BCsl MH(GOPMAIIUsT COXPAHSETCS B TOJIOBHOM MO3T€ UEIOBEKa,
HY>KHO TOJBKO €€ OTTyZa yMelo u3Bliedb. OyHIaMEeHTaIbHOE Pa3Jin-
Yue MEXAY MPECTYITHUKOM U HEBUHOBHBIM COCTOUT B TOM, YTO y CO-
BEPIIMBIIETO MPECTYIJIEHUE B MO3Te COXPAHSIOTCS BCE ACTalIH, BO-
3MOXHO, U3BECTHHIE TOJIBKO €My OJIHOMY, a y YeJIOBEeKa, KOTOPHIA HE
COBEpILaJ MPECTYIUICHUS, HUKAKUX CJIeI0B ObITh He MOXeT. [loaTomy
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npoueaypa uccienoBanus Brain Fingerprinting COCTOUT B TOM, YTO
€CJIM IIOAO03PEBAEMBIN COIJIALIAETCS IPOUTH TECT, €r0 YCaXKUBAIOT
repes; MOHUTOPOM KOMIIBIOTEpA, a Ha KOXKY T'OJOBBI LIETUISIOT JJIEKT-
POJIBI, YTOOBI 3aMTUCaTh OMOTOKH MO3ra — CJIeNIaTh AIEKTPOIHIE(aIo-
rpamMmy. 3aTeM 3TOMY YeJIOBEKY IMOKa3biBaloT (ororpadum ¢ mecra
MPECTYIJICHUS, paCCKa3bIBAlOT UCTOPUH C HUM CBA3aHHBIC, OJHOBpPEC-
MEHHO C aOCONIOTHO MOCTOPOHHHUMH CHHUMKaMH W (¢pa3aMu, He
MMEIOIUMU K MPAaBOHAPYIICHUIO HU MaJIEHIIEr0 OTHOWIEHUs. TeMm
BpEMEHEM 3JIeKTpodHIledanorpad-aHanu3aTop perucTpUpyeT BOJIHBI,
BBI3BAHHBIE JIEKTPUUECKON aKTHBHOCTHIO MOJIOBHOT'O MO3ra 4eloBe-
ka. OTBETHBIN MUK aKTUBHOCTH MPUXOIUTCS HA MPOMEXKYTOK BpeMe-
Hu oT 300 mo 500 MuUIIMCEKYHI, @ caM OTBET MO3Ta CIIeIyeT MaKCH-
MyM depe3 1200 MHUIMCEKYHJ TOCiEe TOro, Kak eMy Obul JaH
CTUMYJL.

Takum 00pa3zoM, eciy YeI0BeK HUKOTJa He BHUJIEN, JOMYCTUM, Me-
CTO IIPECTYIUICHHSI MJTH TTOJIOXKEHHS Teja, €ro MO3T He OTpearupyer Ha
n3o0pakeHne HUKOMM oOpazom. ClienoBaTeIbHO, YEeIOBEK HEBHHOBEH.
Jloka3piBasi HEOOXOIUMOCTb TeXHONOruu Brain Fingerprinting B Kpu-
MUHAQJILHOM MpaBe, Mpoeccop OTMEYAET, YTO OOBIYHBIC OTICYATKH
naibia u oopasiel JJHK mpaBooxpanuTean KMEIOT TONBKO B 1% mpec-
TYIUIEHUH, B TO BpeMs KaK MO3T I0I03PEBAEMOI0 BCEr/ia MoJ| pyKOH.
Takum 00pa3oM, C MOMOIILI0 UHHOBAIIMOHHBIX TEXHOJIOTHI BU3YallU-
3alMK MO3ra, PE3YJIbTATl HEMPOHAYYHBIX JOKA3aTeIbCTB MOI'YT UMETh
pelaroniee 3HaU€HUE s ONpesieNieH!s] BUHbI M HaKa3aHUs, a Helpo-
MpaBO CTAHOBUTCS BayKHEWILIEH OCHOBOM JUISl OLICHKH HEHMPOHAay4YHOIrO
JI0Ka3aTeNIbCTB B 3aJI€ Cy/a.

Takum 00pa3oM, IOPHUCTHl HAYMHAIOT 3aMedyarb MPOOJEMBI, KO-
TOPBLIC MOT'YT IMOABUTHLCA HA 3TAIC UCIIOJIb30BaHUA HOBBIX MCTOJA0B B
cyaeOHbIX mporeccax. JlocTHKeHUs] COBpEMEHHON HeHpOoHayKu Mo-
T'yT UBMCHUTH IPAaBOBLIC HOPMbI, BMECTE C IPOLCCCYAJIbHBIM IIPaBOM,
U JJaKe pajuKaibHO UX M3MEHUThb. JTO Kacaercs Oosee riryOboKoro
MOHMMAaHUS MCUXUUYECKHUX IMPOIECCOB, KOTOPHIE JIEXAT B OCHOBE 4e-
JIOBEYECKOTO TTOBEJIEHUS], TOCKOIBKY 3aKOH B MEPBYIO Ouepeb Kaca-
ercsi peryilupoBaHusi noseneHus Jojeil. HeilpoHayka mnposmBaer
CBET Ha BOMPOCHI, KAKUM 00pa3oM MO3T W ONpeleleHHbIe MCuXude-
CKHE TPOIIECCHl MOTYT BIMATH Ha CTPYKTYPHI U (YHKIUHU TOJIOBHOTO
Mosra. HeliponpaBo B 3TOM cMbiciie c(hOPMHPOBATIOCH KaK HOBBIH
MyTh B 00JIACTH MpaBa C LENbI0 0oee TOYHOTO U CIIPaBEIITUBOIO M0-
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HUMAaHHUSl YeIOBEUYECKOr0 MOBEACHHUS, Ui MPUHATHS FOPUANYECKHX
peuieHui.

B OTHOLIEHHH CKENTHKOB, B MEPBYIO O4Yepe/b, CTOUT MPHUCMOT-
perbes K Grutocoduu mpaea, KoTopasi, Kak U J00asi oTpacib 3HAHUMH,
OopeTcs co CBOMMH HM3BEYHBIMH IpobieMamu. B 3Tom ciyuae Taku-
MU BONPOCaMH SIBJISIFOTCS, B YACTHOCTHU: CIIOp 00 aBTOHOMHH TPHHSI-
THS pelieHni cyObeKTOM MpaBa, ero palioOHANbHOCTD, BIUSHAE 3MO-
OUI Ha IOpUIMYECKOE MBIIUICHHE, BONPOC CBOOOJHOH BOIMH U
OTBETCTBEHHOCTH B YTOJOBHOM TMIpaBe, SIBJICHHE TCUXOMATHU U €e
MECTO B KpUMHUHAIIBHOM mpase. [Ipennonaraercsi, 4To mocienoBaTe-
JBHOE Pa3BUTHE HEMPOHAYK MOXET MO3BOJUTH MPEAJIOKUTh B ONH-
XaifieM OyayIeM HOBBIE OTBETHI Ha 3TH BOMPOCHI. YIKE CErOIHS MBI
3HaeM Bce Ooublie ¥ Oosblie 0 OMOIOTHYECKHX OCHOBAaX pelIeHUH
cyAeH, NPUHUMAIONINX BaKHBIE C TOUYKH 3pEHUS NpaBa pelleHus. Tak
K€ Mbl HAUMHAEM MMOHUMAaTh MMO-HOBOMY CIEeUN(UKY MOBEICHUS de-
JIOBeKa B coCTOssHUM a)(heKTa MM MEXaHHM3M ITOBEIICHUS ICHUXOIa-
TOB. DTH 3HaHUS B CKOPOM BPEMEHH, BEPOSATHO, TIONAAYT B IOpUIHYE-
CKHI MEHHCTPUM, a CO BpEeMEHEM 3aKOHOJATENH JTOJKHBI 33 {yMaThCsl
HaJ MPaBWIBHBIM HMCIOJIb30BAHHEM HOBBIX 3HAHHH B 3aKOHOAATEIb-
HOM TIpolLiecce.

B mportiecce pa3BuTHsi HEHpOHAYYHOTO aHAM3a B MpaBe 3aciy-
JKUBAIOT BHUMaHHUS JIBE TCHICHIINH.

[epBas 3akmovaeTcs Ha TOBOPOTE MPABOBEJECHUS B 00JIACTh T.H.
HelipoHayku (neuroscience) B 007aCTH UCCIICIOBAHMS KOTHUTHBHBIX
MPOLIECCOB M MPOIIECCOB, CBA3aHHBIX C MPHHSATHEM YEJIOBEKOM OIpe-
JIeTICHHBIX pelieHnii. B aToM ciyuae ¢eHOMEHaIbHBIMU CTaHOBSTCS
HeHpo(U3NOTOTHUECKHE OCHOBAHUS HCCIICIOBAaHHU B TIPaBe.

Bropas TeHaeHIus OcCHOBaHA Ha YOSKICHUSX, YTO MpaBOBas CHU-
cremMa JO/DKHA OTOMTH OT YyCTapeBIIEH KOHLENIWH, IUKTYIOLIEH
WMEHHO KaKuM 00pa3oM JIFOAH JOJDKHBI TIOCTYNAaTh; IPaBoBasi CHCTe-
Ma JIOJDKHA TOCTapaThesl Jy4YIle MOHSATh, KaK JIOAW OOBIYHO BEAYT
ceOsl U 4TO UMEET BIIMSHUE Ha UX MoBeneHue [3].

B pyciie aTUX TeHACHIMI UIsI HEBPOJIOTOB U FOPHCTOB BO3HUKAET
OYeHb CIOXKHBIH BONPOC: B KAKOM BHUJE JIOJDKHA OBITH pealin3oBaHa
BO3MO)XHOCTh B3aMMOOTHOLIEHUN MEXIYy MNpPaBOM W HEWPOHAYKOMH.
CoMHeHHS BBI3BIBAET TOT (PAaKT, UTO HEMpOHAyKa MOCBALICHA M3Yy4de-
HUIO HEPBHOW CHCTEMBI YEIOBEKa, 3TO ECTECTBEHHAsl HayKa, KOTopas
OCHOBaHa Ha dKCIEPHUMEHTax M MX pe3yibrarax. [IpaBo e — Hayka
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TyMaHHTapHas, OCHOBaHHAs HA 00S3aTeNbCTBaX KOJUIEKTUBHOW MY/-
pocTh ® aOCTpakTHBIX CYXACHHSX. bDOJBIIMHCTBO  YYEHBIX-
MPaBOBEIOB CUUTAIOT, YTO MPABO — 3TO COLMAJBHBIA (EeHOMEH, KO-
TOpBI ObIT cOPMHPOBAH B pe3ysibTaTe COLHAIBHBIX KOHTPAKTOB
MeXy JroabMU. [1oaToMy mpaBo OCHOBaHO Ha COBMECTHBIX JIOTOBO-
PEHHOCTSIX, B TO BpeMs KaK HEBPOJIOTHSI MoJlaraeTcst TOILKO Ha abco-
JIIOTHO TOKa3aHHBIX SKCIEPUMEHTAIBLHO (aKTax. ITO MPUBOIUT HAC K
HACTOALIEMY HAay4YHOMY BBI30OBY KaK JK€ BO3MOXKHO ONpPENENIUTh
HOBBIN Hay4YHBIN TEPMHH HelpornpaBo?

Ha camom zene mpaBo co3aHo Ajsl TOTO, YTOOBI PEryJlInpoBaTh
OTHOUICHUS JIIO/ICH, YTO MPUBOIUT HAac K O€30MacHOMY M COBEpIICH-
HOMY OOIIIECTBY, BMECTO COOOIIECTBA, B KOTOPOM HET MpaBa, HET TO-
CyAapcCTBa, JIIOJM ACNAIOT YTO XOTAT U UX 0€30MacCHOCTh MHHHUMH3H-
poBana. [;aBHas wens mpaBa — OTO OOECHEUUTH YBaKCHHE
YeJI0BEYeCKOro JJOCTOMHCTBA, MIOMOraTh pPeajn30BaTh YEeIOBEYHOCTh
YEIOBEKY U PEANBbHYIO CIPAaBEAJIMBOCTh B OOIIecTBE. DTa Ielb J0C-
THXKUMa, €CJIM MBI Oy/ieM B OOIIECTBE YCTaHABIMBATHL 0OJIEe TyMaH-
HbIE, OoJiee CIpaBeUIMBEIC 3aKOHBI. B cBoro ouepens, HelpoydeHbie
CUMTAIOT, YTO OHHM O0S3aHBI OTKPHITH OOIIECTBY Tla3a HA HEBPOJIOTHU-
4yeckrue (peHOMEHBI, C Y4eTOM KOTOPBIX IOPHCIPYIEHIIHSI CMOXKET CO-
31aTh OoJiee cripaBeIMBbIe 3aKOHBI. Hanmpumep, Koraa 3akoHOAaTenn
XOTAT INPUHATH KOHKPETHBIA 3aKOH, KOTOPBIM Kacaercs HaKa3aHus,
WIH KOT/Ia CYAbU XOTAT OCYIHUTh OOBHHSEMOTO, JIOCTH)KEHHS HEBPO-
JIOTHH Jal0T BO3MOXKHOCTB JUIS IOPHCTOB MMETh Oojiee KOMIIETEHT-
HBIM B3TJIS1 Ha COJIETHHOE NPECTYIUIEHHWE, W, CIEIOBaTEelbHO, J0-
OuTbCs OoJiee CIPaBEUIMBOIO CY/EOHOTO PEIICHUS. YUHTHIBas 3TU
00CTOsITENbCTBA, HEUPONPABO MOXKHO ONPEACNUTh KaK OTPacib Hay-
YHOT'O 3HaHHA Ha CTBhIKE HEHPOHAYK, ICUXOJIOTUU U IOPUCTIPYICHITUH.
HeiiponpaBo, kak MEKIUCIMILIMHAPHAS 00JIaCTh, CBS3BIBAET MO3T C
MpaBoM (3aKOHOM), O0JIer4aer myTh K JIy4lleMy MOHUMAaHHUIO YeIOBe-
YEeCKOro IMOBEAEHUS B LENAX PEryJIHpoBaHUS €ro IOCPEICTBOM
BKITIOUEHHSI IOCTH)KEHHH HEHpOHAYKH B 00JacTh MPAaBOBBIX UCCIIENO0-
BaHUMU.

PesynbTaThl HEMPOHAYYHBIX MCCIEIOBAHUN MOMOTarOT IOHATH
MOBEJICHUE YeNIOBeKa M IMOTEHIMAIbHO (OPMUPOBATh Oyayllue ac-
MEKThl IPaBOBOro Mporiecca. [IpakTHyecku, OHU paccMaTpUBAIOT ye-
JIOBEYECKUH MO3I U HEPBHYIO CHUCTEMY IOCPEICTBOM NpPHUMEHEHHUS
COBPEMEHHBIX  MEIWLMHCKUX  TexHomorud OBI, MarHurtHo-
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pesonancHoil Tomorpadguu (MPT), ckaHMpOBaHHS TOJOBHOT'O MO3Ta
YelnoBeKa, peHTreHo’aorud. C MOMOIIBI0 3TUX HOBBIX METOJIOB BU3Y-
aIM3alK MCCIIECAO0BATENH, 3aMHTEPECOBAHHbIE B (DYHKIIMU YeJIoBeYe-
CKOI'O Me3ra, MNpPEACTaBHIN OecrpeleAeHTHYI0 BO3MOXKHOCTb s
W3yYeHHS HEHPOOMOJIOTHYECKHX KOPPEISATOB IMOBEACHHS YEOBEKa.
[To cyTtH, ¢ moMoIIbI0 METOI0B HEMPOBU3YaTH3allUN CO3/1al0T BU3ya-
JbHOE CKAaHUPOBAHWE MO3Ta M CHELUANHCT M0 BU3yalM3alud HHTEp-
MIpETUPYET MOIy4YEeHHBIE Pe3yIbTaThI [2].

B nacrosimee Bpems B CILA, EBporie yBennuuBaercst crpoc Ha
CIIEUAJIMCTOB 10 HEMPONpaBy, JIIOJIEH, COYETAIOIINX 3HAHUS IOPUCTA
C 3HaHHeM Heiporncuxonoruu, Heilponayku. B CIIIA ormeden poct
qrcia JIel 0 «KHeHpOonpaBy», Korja 0OBHHIEMbIE BO3JIaraloT OTBETC-
TBEHHOCTh 33 COBEpLICHHBIC NMPECTYIJICHUs Ha CBOW MO3T, a aJBO-
KaThl MCHOJIB3YIOT PE3yJdbTaThl HEHPOIOTHYECKUX HCCIIEAOBAaHUNA M
CKaHMPOBaHUS MO3ra JUIA 3alMThI MOJACYAUMBIX. FOpucram Bee uaie
yaaercsi J0Ka3aTh, YTO TOJIOBHBIE TPABMBI, CTPYKTYPHBIE U (DYHKIINO-
HaJbHBIC HAPYILICHUS, BHISBICHHBIE CKAHUPOBAHHEM MO3Ta, BIHSIOT
Ha YPOBEHb MMITYJILCUBHOCTH M arpecCHy MOJ3alIUTHBIX, 8 TAKXKe Ha
WX CIOCOOHOCTH CIUIAHUPOBATh MPECTYIUICHHWE B LEOM. 3a MOCie-
HUE BOCEMb JIET YMCIIO TIOAOOHBIX el B aMEPUKAHCKHUX CYAax BBIPO-
cio co 100 mo 250 B rox. Ilporno3upyercs, uro k 2015 rony ux Oy-
JIeT He MEHbIIE MSATHCOT.

3aKOHOMEpPHO, YTO CTAaHOBHUTCS aKTyallbHOW TMpo0JieMa, duTo,
COOCTBEHHO, JOJDKEH JeNaTh MOJO03PEBAEMBI — HMCKATh XOPOIIEro
aJlBOKaTa WM XOpOIIEro HehWpooOuonora? DTH BOMPOCH HAYMHAIOT
3a1aBaTh cede Bce YYaCTHHKH CYAeOHBIX mporeccoB. OQHAKO 3TO He
JOJDKHO HUKOTO YAMBIISITH, IPEX/IE BCEro, IOTOMY, YTO 3HAHHE OTHO-
CHUTENIFHO croco0a GyHKIIMOHUPOBAHHUS YEIOBEUECKOr0 MO3Ta MOXKET
UMeTh OoJiblliee 3HAUCHUE ISl COJIepKaHUsl CyAeOHBIX pelIeHHH.
Kpome 3TOro, ckaHMpoBaHME MO3ra OCYKIEHHBIX MOXET MOMOYb
MPEJICKa3bIBaTh, KTO U3 HUX C OOJIBINEH CTEIECHBIO BEPOATHOCTU OY-
JIeT BHOBb apecTOBAaH IMOCIIEe OCBOOOXKACHHS.

Kak yTBepkaaroT amepuKaHCKHE y4YeHbIe, HE TOIBKO YrOJIOBHOE
3aKOHO/IATENLCTBO JKIYT U3MEHeHUsl. BecbkMa MHTEpecHBIE TEepCIeK-
THBBI MOSIBJIIOTCS MIEPE]] 3aKOHOM O TpyJe. B Onmxkaiiiem Oyayiiem
MOXHO OyJieT uccieioBaTh, He pyKOBOJICTBYIOTCS JM paboToaaTen! B
CBOMX PpCHICHUSIX pACOBBIMH, IMOJOBBIMH WM PEITUTHO3HBIMHU
npeapaccylkaMi, W B cilydae OOHapyKEHHsI TaKOH CHUTyaluH,
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MBITaThCS ¢ U3MEHUTh. He Toibko padoTomaTenu JOJKHBI OOATHCS
m3MeHennil. Yxe cerogas B CoequHenHbix [lITaTax skenarorme ciuy-
JKUTh B TOJUIMK TPOXOJSAT TPOBEPKY, KOTOpAasi JIOJKHA TOKa3aTh,
SIBJIACTCSL JIM MX MO3T MPEIB3ATHIM Ha TO WIM WHOE pa3paKeHHe
(maxke ecM camMu OHU YTBEPXKIAIOT, YTO HE MMEIOT HHUKAKHX Ipe-
nyoexnenuii). CrienuaaicThl MO HEWpONpaBy MBITAIOTCS BHEAPHUTH
pe3yabTaThl HEHPOHAYKU B MPABOBBIC HOPMBI U CHUCTEMBI, a 3TO B
CBOIO 0Yepe/lb MPUBOIUT K HEOOXOMMOCTH TIEPECMOTPETh MTPABOBbHIC
HOPMBI M 3aKOHBI. MOXXHO BCIIOMHHUTH MOMYJIApHYIO Hjecto Yesape
JloM0po30 — rUmnoTe3a 0 TOM, YTO Ha arpeCCUBHOCTh JKCHIIMH B 3HA-
YUTEIBHON Mepe BIUAIOT MecsdyHble. COrjlacHO pe3ysibTaTaM ero
uccienoBanus, u3 80 apecTOBaHHBIX I10 YrOJIOBHBIM OOBHHEHUSM
KEHIMUH Y 71 B MOMEHT COBEPIICHUS NPECTYIUICHHUS OBbLIM MeCs4-
Hble. OTa uaes nomysispHa ao cux nop. Tak, B 1984 rony B AHrnuu
MoI00HOE OOCTOSTENLCTBO MOCTYKHIIO OCHOBAHHEM JUISI CMSTYCHUS
MPUTOBOpa KEHIIMHE, KoTopas youna HoKoM cBoero komiery [1]. B
AMEPUKAHCKOM IOPUCIIPYICHIINY OTMEUYCHBI PealibHbIC ClIydau, KOrjaa
JKCHIIUHBI, COBEPILIUBIIKNE YOWIICTBA BO BpEMs MECSYHBIX, OBUIM
OIpaBJaHbl MPUCSKHBIMU. BTN MCIIONBL30BaHbI PE3yJIbTaThl HEUPO-
WCCIICJIOBAHMI O TOM, YTO BO BPEMs ATOI'0 MEPHOJa YPOBEHb JKEHC-
KOH arpeccuu HeNpoIopIMoHaILHO Bo3pacTaer. Kpome storo, Opu-
TaHCKMI yueHbI Opapuan PeliH B XoJe CBOMX HCCICAOBAHUMA
[OKAa3ajl, YTO Y IPECTYIIHHUKOB M JIIOEH, 00IaJarouX HEyCTONIMBOI
TICUXHUKOW, CHUJIIBHO YMEHBIIEHBI pa3Mepbl MUHIAICBUIHBIX Tl U
npedpOHTaIBHOM 30HBI KOPBI TOJIOBHOTO MO3ra. Peus uaer 06 obnac-
T TOJOBHOTO MO3ra YEIOBEKAa, PACIONIOKCHHOW BHYTPH BHCOYHOM
ero JI0JM U KOTOpast uMeeT (hopMy MUHAAIUHBL B Kak0M moyiia-
pUM PaCIIOIIOAKEHO MO OJHOW MUHJAJIMHE. Y JIIOAEW U KUBOTHBIX,
00aaroMX Pa3BUTOH HEPBHOM CHUCTEMOW, MHHIAJCBHIHOE TEIIO
y4acTByeT B ()OPMHUPOBAHUM KaK OTPUIATEIBLHBIX (CTPax), TaK U IO-
JIOKUTEIBHBIX 3MOIUI (YIOBOJIBCTBHE). Pa3sMep MHHIAIMHBI OJIO-
KUTEITHLHO KOPPEIHUPYET C arpeCCUBHBIM MoBeieHueM. Kak pa3 nmeH-
HO 9TH 00JIACTH T'OJIOBHOTO MO3ra OTBETCTBEHHBI 32 SMOIMOHAILHOEC
COCTOsTHHE uenoBeka. M ecnu B 9Tol 0071acTH BO3HUKAET OMYXOJib, B
HEKOTOPBIX CIIydasix 3TO MPUBOAMT K HEKOHTPOJIUPYEMOW arpeccuu
yenoBeka. M B cymax i BBIHECEHUS CIPABEUIMBOTO MPUTOBOpA
STUM HE Pa3 YCIEUIHO MOJIb30BaJIHCh.
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Ecnu mpoananusnpoBaTh Bce MPHUBEACHHBIE NPUMEPHI, MOXHO
clieNnaTh BBIBOABI O TOM, YTO MOPOH HeHpodu3HomoruuecKkue mpo-
1ecchl B OpraHu3Me YeloBeKa CHIILHO BIHMSIOT Ha TO, YTO MPOHCXO-
JMT B TOJIOBHOM MO3T€ YEIOBEKa, a CJIeIOBATEIbHO U Ha €ro MoBeje-
Hue. BmecTe ¢ TeM,TO 4TO MPOUCXOTUT B TOJNOBE YEIOBEKA, BIUSET U
Ha BCE MPOIIECCHI €ro Tena. DTO MOATBEPKAAET B3aMMOICHCTBUE TO-
BE/ICHU YelTOBEKA CO CKPBITHIMH SMOLMSIMH, BOCIOMHUHAHUSMH, U TO,
KakuM 00pa3oM OJJHO MOXKET BJIMATH HA JPYTroe MpH pa3iIMyHBIX 00-
crosiTenbeTBax. M BMecTe ¢ TeM, MpaBo IOJHKHBIM 00pa30M MPU3BAHO
OLICHHUTH TIOBEJIEHHE 4YenoBeKa. M d9rTo elie CloKHEe — COLUAIBbHOE
noBeJieHue yenoBeka. M uTo eme TpyaHee — OLUEHUTh aHTUCOIHAIb-
HOE, HEHOpMAaJIbHOE TOBEJCHUE YeJIOBEKa, BXOAAIIEe B KOMIICTCH-
LUIO YTOJIOBHOTO MPaBa.

OnmoHeHTH HeHPONoAX0/1a B MPAaBe OTCTAMBAIOT TPAIUIIMOHHYIO
TOYKY 3pEHHS, YTO B TEUCHHE JUIUTEIFHOIO BPEMEHH 3aKOH MMEET
JIe7I0 C BOMPOCAMHU YTOJIOBHOW OTBETCTBEHHOCTH, W, KaK CUHTAeT
S. Morse, 9TO HET HUYETO B HEHPOHAYYHOM MOAXOJE, C YeM OBl HE OH
He crpaBuics Owl [5, ¢. 180]. [IpuunHa TOro, 4TO 3aKOHY HE MOXKET
910 J100 YrpoXKaTh, 3aKIOYAETCS B TOM, YTO OH HE JIOIYCKaeT, 4To
HEBpPOJIOTHSL MM Jit00ast Jpyras HayKa SBISETCS CIOKHBIM
MpEensTCTBUEM Uil BBIOOpa palOHAIBHOTO TOBEIEHUS YeIOBEKa.
3aKoH mpennonaraer, YTo KaXIIblid YeloBeK B JIOOOM ciiydyae UMeeT
OJIMHAKOBBIE BO3MOXKHOCTH AJISI BHIOOpA PalliOHAILHOTO MOBEICHUSI.
DTO 03HAYaeT, YTO KAXKABIM YETOBEK MMEET OIpeleleHHbIC YOexK 1e-
HUS, )KENaHus U, cIeoBaTeIbHO, CIIOCOOEH JIEMOHCTPUPOBATD TTOBE-
JIeHHe, KOTOPOe TOJaeT €ro KeJIaHus B CBETE ero yOe:KaeHHH. 3aKoH
MPU3HAET, YTO HAIlla CIIOCOOHOCTh K PallMOHAIBHOMY BBIOOPY JajieKa
OT coBepieHCTBa [4], TpeOysl TOJBKO TOrO, YTOOBI JOJHM, KOTOPHIC
CUMTAIOTCSl IOPHIMYECKH OTBETCTBEHHBIMH, WMENH OOIIWI TOTeH-
[ua Jjs palioHaIbHOrO ToBeAeH s Takum 00pa3om, pH pelieHnH
BOIMPOCAa O TOM, KTO UMEHHO SIBJISIETCSI OTBETCTBEHHBIM B TJa3ax 3a-
KOHa HJIM TaKOBBIM HE SIBIISIETCS, JOIDKHBI MMOJHHUMATBHCS BOIPOCHI
panoHanbHOCTH. B cBere aToro S. Morse Bce MOIBITKH BHEIPUTH
HelpoHayYHbIe pe3yJbTaThl B YrOJIOBHOE MPaBO Ha3bIBAET CYETOM.
Ecnu 3akoH mpenmnonaraer Hajgu4due oOIei MUHHUMaJIbHOW paluoHa-
JBHOCTH, W HEBPOJIOTHA HE MOYET OMPOBEPTHYTH 3TO MPEAIIONONKE-
HUE, TOTJa TI0YeMy HUKTO He 3aJyMBIBA€TCSl YTO HEWPOIOTHUs Tpe-
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CTaBJISIET HEKYIO YIpo3y /sl IPUMEHEHHsI 3aKOHOB YTOJIOBHOM OTBET-
crBerHocTr? [loxoxke, 310 mpocTo mpocTas ommodka [5, c. 180].

BriBoabl. Hayunsle nuckyccuy 1o moBoJy TOrO, CTOUT JIA IIPH-
JaBaTh JOMHHHUpYIOIEe 3HaUeHUE pe3yibTaTaM HeWpoHayK B cdepe
KPUMHHAIBHBIX SKCIIEPUMEHTOB M BHIHECEHHUS CYA€OHBIX TPUTOBOPOB
nponomkatorcs. Ho, 6e3 comHeHHs, HEOOXOAMMOCTb BHEIPEHUS B
MPaBOBYIO CHCTEMY Pa3IUYHBIX OPM HEHPOPU3NOIOTHUECKHUX T0KA-
3aTeNbCTB, KOTOPbIE MOTYT OBITh MPHU3HAHBI 32 HAYYHO U IOpHINYE-
CKM 00OCHOBaHHbIE, MPUBECTH K LETOMY DALy BO3MOXKHBIX BBIBOJIOB,
y’Ke Bo3HHKIA. [loaToMy HelipolipaBo Kak HayKka BKJIIOYAaeT B cels
TEOPHIO U IOPUANYECKYIO MPAKTUKY, a TaKKe Pe3yabTaThl HCIIONIb30-
BaHUS HOBBIX 3HaHMN. Ho moqo0HbIe M3MEHEHUS TPEOYIOT JaabHEew-
IIUX UCCIEAO0BAaHUN U Pa3AyMUN B OTHOLIEHUU TOTO, KaXJbld JIU I0-
JI03peBaeMbIil JIOJDKeH TpoiiTu oOcnenoBanue D207 MoxHO 1 B
TaKkoM ciy4ae MoJydeHHbIE pe3ysIbTaThl UCIOIB30BATh IS IpaBa Ha
3ammTy? He mpenctaBnsioT u mogoOHbIe UCCIIEIOBAHNS HAPYIICHUS
OCHOBHOTO TIpaBa 4ellOBeKa Ha HEMPHUKOCHOBEHHOCTh COOCTBEHHBIX
Mbiciiei? OueHb Ba)KHBIM OCTAeTCsl BOIPOC, KaK YacTO M YMECTHO
HY>KHO HCIIOJIb30BATh PE3YNbTATHI UCCIEIOBAHUNA HEHPOCHIELUAINC-
TOB, WM HY)KHO ONPEAEIUTh YeTKHe IpaHullbl MpuMeHeHus. Heiipo-
MpaBo, HECOMHEHHO, MPEJICTaBIseT COOOH OYeHb MHTEPECHYIO mapa-
JIUTMY WCCIIEIOBaHMs, aKTyaJH3alusi KOTOpoi B ONuKaiiliee BpeMs
Oyzer ycunuBaThea. BaxHo, 4TOOBI 1IeHa, KOTOPYIO OOLIECTBO JOIIK-
HO 3aIIaTHTh 3a M3MEHEHHe (PYHKIMOHMpOBaHUsS MpaBa, Obuia HE
CJIMIIKOM BBICOKA, a M0JIb3a MepeBelInBaia OacHOCTH.
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Tkau T. B.

HEMPOIICUXOJIOITSI TA HEMPOIIPABO:
NEPCIHEKTUBU MIKIUCIHUIIJIIHAPHUX JOCJILKEHD

Tcuxonoeis sAx nayka nocmiiiHo 3MiHIOEMbCA, 3 AGIAIOMbCA HOBI HANPAMKU HOULY-
Ky, npobnemu. Lle npuzeooums 00 GUHUKHEHHS HOGUX 2any3ell NCUXON02il, MAaKux sk,
Hanpuxiao, xetiponcuxonoeis. Mema yiei cmammi — npedcmagumu HAYKogi nioxoou
HEUPONCUXO-TI02IE MA MONCTUBOCII IX 3ACMOCYBAHHSL 8 NPABL. Y KpuminaneHOMy npasi
Hawuacmiuie Yikaeuisimvcs NCUXIYHUMU CIAHAMU ocib, a came 8i0noeioauis, 3acyoice-
HUX, C8IOKIG | nomenyiuHux npucsiscHux. Hanpuxiao, aosokamie yikagisames maxi nu-
MAHHS: YU CIMpascoae i0N08I0aY HA NCUXIYHI po3naou; 30ameH 6iH nocmamu nepeo
cyoom, a 4u GiH GUSHAHUL HEOCYOHUM, SKUL PUSUK PeYUOUBY OJisl KOHCHO20 KOHKPENHO-
20 3aCy0diCeH020, Yl HACNPAagoi CBIO0OK MOYHO NAM SMAE 0OCMABUHU KPUMIHATLHOL
cumyayii abo Jic 8iH 2060puUMb HeNPagoy, 4 MAe NPUCAICHULL Ynepeddicere CMaeieHHs
00 nesHux oci6? Y matibymnoomy Ha MaKi NUMAaHHs MOdiCHa 6yde 8ionosicmu 3a 00-
nomoeorw memoodie HetpoHayku (Heuponcuxonoeii). Taxum uyunom, bazamo numans
3AMUUAOMbCst 63 GIONOBIOL: KO MIPOK MO30K MOJCe 8NIUBAMU HA NOGEOIHKY JIH0-
OUHU; WO came Modice CIBOPUMU NPABOBY OCHOBY 3 YPAXYBAHHAM Pe3yibImamis 0ocii-
00ICEHb HEUPONCUXON02IL; KL 3 HUX MOJICYMb 3abe3neuumu Oinvul 00 €kmugHy i Oinviu
Cnpaseonudy npagosy cucmemy, AKUM HYUHOM Pe3yTbmamu Heuponcuxonoeii noguHHi
BNIUBAMU HA KPUMIHATbHE MA YUBLTbHE NPaso?

Taka moocnugicms € 0OOHUM 3 OCHOBHUX HANPAMIE OO0CHiOJiCeHb Helponpasa.
Heiiponayxa nosunna npugecmu 0o nepezisioy 3aKoHOOA8CmMEaA i 0pUuOUyHoi npax-
muxku. Tlepedbauacmocs, wo yei apeymenm Mae cnpuduHumuy cepuosnuil nepeaiso
Kpuminanvho2o npaea. FOpucnpyoenyis po3pizHae ncuxonociyti 0ocrioHuybKi nioxo-
Ou, 5KI N0 s13aHi 31 WIKOJI0K0 Npasoso2o peanizmy. Hetliponpago sk miscoucyuniinap-
Ha 2any3b, KA NOB A3YE MO30K I3 3AKOHOM, NOAE2ULYE WIAX 00 KPAWO02O PO3YMIHHSA
JHOOCHKOI N08EOTHKU 011 MO20, W0 pe2ymiosamu IOPUCIPYOeHYi0 3a OONOMO20H)
BKIIIOUEHHSl Qocsiehenb Hetiponcuxonoeii. Heviponpaso pobumv cnpobu nog’sizamu
MO30K 13 3aKOHOM, a MAKOIIC OmMpumMamu 00cei0 MOPANLHUX YIHHOCMEl, MOMY OCHO-
6He NUMAHHA 8 YbOMY PO30LNi HEUPONCUXONO2IL: AK Ye Oyoe BUKOPUCTNOBYBAMUCS 8
npasosiii cucmemi? Yueni 6auaiomo wupoKull CeKmp MONCIUGOCmel Ha nepemuHi
Hetiponcuxonoeii 1 npasa. Hetiponcuxonozcis mooce dogecmu yinnocmi npasa. Ha
npakmuyi cmpimKo 3poCmac KilbKicmo cnpas, siKi 6UMazaioms yyacmi Hetponcuxo-
10218. YHACIIOOK Yb020 UHUKAE HEOOXIOHICMb pO36UMKY THmezpayii 06ox oucyun-
JIiH — Npasa i HetponCcuxonoeli.

Knrouosi cnosa: ncuxonociyni memoou, npaso, HeUpoHayKd, Heuponcuxonoeis,
Heuponpago.
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Tkach T. V.

NEUROPSYCHOLOGY AND NEUROLAW: PROSPECTS
FOR INTERDISCIPLINARY RESEARCH

Psychology as a science is developing rapidly and new approaches are
constantly emerging (e.g. neuropsychology). This paper aims to present research
approaches in neuropsychology and their possible application to law. Criminal law
is often interested in mental states of individuals, such as defendants, prisoners,
witnesses and prospective jurors. For instance, lawyers may have to answer
questions such as the following. Is the defendant suffering from a mental disorder? Is
he legally insane, or incompetent to stand trial? What is the risk of recidivism for this
particular prisoner? What does the witness remember exactly - is she lying? Is the
prospective juror biased against certain groups of people? In the future, such
questions may be answered with the help of neuroscience techniques
(neuropsychology) - at least, this possibility is a major area of neurolaw research.
Hence, many questions remain unanswered as to what extent can the brain affect
human behavior that would bring about legal effect? and to have fairer and more
equitable legal system, what legal rules and precedent should cover this aspect of
conducts? How neuropsychology should influence criminal and civil law?

Neuropsychology should lead to revisions of the law and legal practices. It has
been proposed that this argument should lead to a major revision of criminal law.
Jurisprudence distinguishes a psychological research approach linked to the school
of legal realism. Neurolaw, as an interdisciplinary field which links the brain to law,
facilitates the pathway to better understanding of human behavior in order to
regulate it accurately through incorporating neuropsychology achievements in legal
studies. Neurolaw attempts to relate the brain to law as well as neuroethics to moral
values; so the main question in this branch of neuroscience is how it is and will be
used in the legal system? Scientists present a wide variety of possible
neuropsychology and law intersections. In practical sense, evidence suggests that the
number of cases involving neuropsychology implications is rapidly increasing.
Hereupon, this requires a spacious sawy in both spheres of law and
neuropsychology.

Key words: psychological methods, law, neuroscience, neuropsychology,
neurolaw.

143



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

VIIK 343.321/2-3

Xpsanincsknii I1. B.,

JIOKTOp IOpUAMYHUX HayK, rmpodecop,

3aCITy)XCHHUH JIis1Y HAYKU 1 TeXHIKH YKpaiHu,

npoecop Kadenpr KpUMiHAIBHOTO MTPaBa Ta KPUMIHOJIOT I,
JIBH3 «HarionansHuii rippuyuii yHiBepeuTe™, M. J{Hinpo

3A0XOYYBAJIBHI IPUIIUCHU Y PO3ILJI I
OCOBJINBOI YACTUHHU KPUMIHAJIBHOTI'O KOJIEKCY
VKPATHU

Y ecmammi docniooceni 3a0xouyeanvhi npunucu y 3104UHAX NPOMU OCHO8 HAYi-
OHALHOI Oesneku YKpainu, wjo Maoms 3a mMemy 3anodieantHs 3ano0isiHHA WKOOU
HAUBANCIUBTUUM 00 EKMAM CYBEPEHImeny, MepumopianbHill YiliCHOCmI ma Heoo-
MOPKAHHOCME, 0O0POHO30AMHOCMI, OEPICABHIN, eKOHOMIYHIL uu IHGoOpMayitHil
be3neyi 0eporcasul;, NPUNUHEHHS BUUHEHHS 3N0YUHY K HA PAHIWHIL cmaodii 1io2o pos-
BUMKY, CAMOBUKPUMMSL BUHHOI 0COOU MA BUKPUMMSL 6CIX THWUX OCIO, WO pazom y
cnigydacmi 6HUHAIU Yeu 31049 UH.

Knrouogi cnosa: 6ionosioanvhicmv, 3a0X04eHHs1, 36LIbHEHHS, NO3UMUGHA NOBEOIHKA.

IMocTranoBka mpodaemun. Ha croromHi 3a0Xx0uyBajibHi MPHUITHCH
y Poznini I OcobnuBoi yacTuHM «3I0YMHHA MPOTH OCHOB HAIliOHAJb-
Hoi Oe3nexn Ykpainm» KpuminameHoro komekcy YkpaiHu (mami —
KK) nepenbadaroth Tpu BUIM 3BUILHEHHS BiJl KpUMIHAIBHOI BiJIIOBI-
JnabHOCTI, a came: B 4. 5 ¢T. 110-2 KK — «Oco0a, kpiM KepiBHUKA
OpraHizoBaHOI I'PYIH, 3BUILHAETHCS BiJl KPUMIHAJIBHOI BIAIOBiTaIb-
HOCTI 3a 1ii, mepeadadeni i€l CTaTTero, AKIIO BOHA J0 MOBiTOMIICH-
HA 1l PO Mif03py Y BUMHEHHI HEIO 3JI0YHMHY J0OPOBLILHO 3asBHIIA
IIpo Te, M0 CTAJ0CA, OpraHy, cy:k0oBa 0coda SKOro HajijeHa 3aKo-
HOM IIPaBOM IOBIIOMJIATH TIPO MiI03PY, NP0 BIAMOBIAHY HE3aKOHHY
JISUTBHICTS a00 IHIIMM YMHOM CIpHsia il MpUIHHEHHI0 abo 3amo0i-
TaHHIO 3JI0YMHY, SKHH BOHA (hiHAHCyBaja ab0 BYMHEHHIO SIKOTO
CHpusijia, 32 YMOBH, IO B ii JisIX HEMa€ CKJIQJy IHIIOTO 3JIOUMHYY; B
4. 2 ¢tr. 111 KK — «3BibHIETHCS Bifi KPHMIHAIBHOI BIAMOBIAAIbHOCTI
CPOMAISIHUH YKpaiHu, SIKIIO BiH HA BUKOHAHHS 3JI0YMHHOIO 3aBIaH-
HsI IHO3EMHOI JIep>KaBH, 1HO3eMHOI opraHizailii abo iX MpeICcTaBHUKIB
HISKHX Jiii He BYMHHMB 1 JOOPOBUILHO 3asBHB OpraHaMm Jep>KaBHOI
BJIQJM TIPO CBili 3B’S30K 3 HUMH Ta NP0 OTPUMAaHE 3aBJIaHHS»; B 4. 2
ct. 114 KK — «3BUIBHSETHCS Bif, KPMMIHAIBHOI BiAMOBIAAIBHOCTI
oco0a, sika MPUIMHWIIA JTISUTBHICTh, MePe0aueHy YaCTHHOK MEPIIOI0
i€l cTaTTi, Ta JOOPOBUILHO IMOBIJOMHUJIA OpraHU JIEPXKABHOI BiajJu
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PO BYMHEHE, AKIO BHACIIIOK I[LOTO 1 BXXUTHX 3aX0JiB OYyJI0 BiIBEp-
HEHe 3aMOoJIisTHHS IKOAW iHTepecaM Y KpaiHm.

JlBa ocTaHHI Pi3HOBU/Y 3BUILHEHHS € TaK OM MOBHTH «CTapOXKH-
JamMu» y 3JI0YMHAX MPOTH OCHOB HalliOHANBbHOI Oe3rmekn YKpaiHu.
Bonu B Malixe He3MiHHOMY BUTIIsAL Oynu mependayeHi me y Kpumi-
HaJbHOMY Kojekci Ykpaincekoi PCP 1960 p. (B pen. Bin
18.06.1992 p. mpotu aepxkaBu YkpaiHa). 3BUIbHEHHS Bijl KPUMiHAIb-
HOI BiJIMOBIANIBHOCTI Y pa3i «(iHaHCYBaHHS Jii, BUMHCHUX 3 METOIO
HACHJILHUIIBKOI 3MIHM YU TOBaJIEHHS KOHCTHTYIIHHOrO J1aay abo 3a-
XOIUIEHHS JeP:KaBHOI BIIAJM, 3MIHH MEX TEPUTOPIl a00 Hep:KaBHOIO
KOpJIOHY YKpaiHu», nependadeHo y 4. 5 cr. 110-2, nonoBHeno KK
3rigHo 3 3akoHoM Ykpainu Big 19.06.2014 p.

3a nanumu ['enepanbpHOi mpokypaTtypu Ykpainu B 2014-2016 pp.
3apeecTpoBaHO 955 MpaBONOpYIIEHD 3a 3J0YHHH, Iepen0ayeHi CT.CT.
109 — 114-1 KK. 3apeectpoBano 3a ct. 109 KK y 2014 p. — 62,
2015 p. — 40, 2016 p. — 44; ct. 110 KK y 2014 p. — 258, 2015 p. —
205, 2016 p. — 88; ct. 110-2 KK y 2014 p. — 3, 2015 p. — 5, 2016 p. —
8 ct. 111 KKy 2014 p. — 54, 2015 p. — 19, 2016 p. — 38; ct. 112 KK
y 2014 p. — 1, 2015 p. — 5, 2016 p. — 6; ct. 113 KK y 2014 p. — 51,
2015 p. — 36, 2016 p. — 11; ct. 114 KK y 2014 p. — 6, 2015 p. — 0,
2016 p. —2; c1. 114-1 KK y 2014 p. — 0, 2015 p. — 6, 2016 p. — 7. 3a
BKa3aHWU mepion 3a peadinmiTytounx migcras (m.a. 1, 2, 4, 6 4. 1 cr.
284 KIIK) 3BiIBHEHO Biji KpUMIHAJIBHOI BiIMOBIIAIBHOCTI 22 0CcOOU.
HaiiGinbia yacTHHA KpUMIHAJIBHUX MPOBAKEHb 3aKPUTO y 3B SA3KY
i3 3BUIBHEHHSM BiJl KPUMIHAJIBLHOI BIIMOBIAAILHOCTI y pasi JepxaB-
Hoi 3pagu 3a 4. 2 cT. 111 KK — 18 oci6 (82 %) [1].

3BUIBHEHHS BiJi KPUMIHAJIBHOI BIAMOBITAJIBHOCTI Yy 3JI0YMHAX
MPOTH OCHOB HAIllOHAJIBHOI Oe3neku YKpaiHu Mae 3a MeETy, I0-
repie, 3armo0iraHHs 3aroJlisiHHS IIKOAW HAaWBaXKIIUBIIIMM 00’ €KTaM
KpUMIiHAJIBHO-TIPAaBOBOI OXOPOHM: CYBEPEHITETY, TepUTOpialbHIN IIi-
JICHOCTI Ta HEAOTOPKAHHOCTI, 0OOPOHO31aTHOCTI, JepKaBHIH, €KO-
HOMIYHIH 4M iH(popMaliiiHii Oe3meni Jep)kaBu; MO-Ipyre, MPUIH-
HEHHsS BYMHEHHS 3JI0YMHY IIPOTH OCHOB HAaIllOHANBHOI Oe3leKu
VYkpainu sk Ha paHilmHii cTaaii #ioro po3BUTKY; BTPETE, CAMOBUK-
PUTTSI BUHHOI OCOOM Ta BUKPHUTTS BCIX iHIIMX 0Ci0, IO Pa3oM Y CIiB-
ydacTi BUMHSUIM LIEH 3JI04WH, KA JI0 TOTO SIK MPO BUMHEHHS LHOTO
3JIOYMHY CTA€ BIiJJOMO JICP’KAaBHOMY OpPraHy Cly:k0oBa 0co0a sSKOTO
HaJiJeHa 3aKOHOM MpaBOM MOBIJOMIIATH PO Migo3py3a 3JI0YHHH
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MPOTH OCHOB HaIiOHAJbHOI Oe3nekn YkpaiHu. OCOOIMBICTIO IUX
BHJIIB 3BUTLHEHHS BiJ] KPUMIHAJIBHOI BIJMOBIJAIIBHOCTI € BHKJIFOUHO
BHCOKa CTYIIHb CYCITUILHOT HEOS3MEKU 3JI0YMHIB MPOTH OCHOB HAIli-
OHaJbHOI Oe3rekn YkpaiHu. Bci BOHM BiTHOCSATBCS 10 TSHKKUX a00
0COOJIMBO TSKKUX 3JIOYMHIB 3rimHo 4. 4 ta 4. 5 cr. 12 KK. Tinexu
3nmounH, nependadenuit 4. 1 cr. 110-2 KK, € 3mounHOM cepeaHboi
TsokKocTi (4. 3 cr. 12 KK).

3ao0xo4yBajbHI TPUIUCH TPO 3BUILHEHHS BiJl KpUMiHAJIBHOI BiJl-
MOBiJAILHOCT1 y 3JI0YMHAX MPOTH OCHOB HAI[IOHAJILHOI Oe3MeKn YK-
palHH MONATal0Th Y BU3HAYEHMX KOMILIEKCAaX MO3UTHUBHOI MOCTKPH-
MIHAJIBHOI TIOBEIIHKM, IMEpPEeIyMOBax, IIJICTABAX Ta, y JEAKHX
BHITQJIKaX, YMOBaX 3BUIbHEHHS BHHHOI OCOOM BiJ BiAMOBIAaIbHOCTI
[2, c. 459].

[lepenymoBu 3BiNbHEHHS Y pa3i (iHaHCYBaHHS [Iiil, BUNHEHUX 3
METOI0 HACWJIBHUIILKOI 3MiHHM YH MOBAJICHHS! KOHCTUTYLIHHOTO Jaxy
a00 3aXOIUJIEHHS JAepP>KaBHOI BIau, 3MiHH MEX TEpUTOPii abo aepka-
BHOTO KOPJIOHY YKpaiHu C(OPMOBaHI TAKMM YHHOM, II00 OXOIHUTHU
BUMHEHHSI OCHOBHOT'O, KBaTi()ikOBAaHOTO Ta 0COOIMBO KBamiikoBa-
HOT'O CKJIaJiB JOCHIKYBaHOTO 3704MHY: 1) diHaHCyBaHHS Aid, BUH-
HEHHUX 3 METOK 3MIHH MEK TEPUTOPii a00 JIep:KaBHOTO KOPJIOHY YK-
palHM Ha TMOpYLIEHHS MOpPsAKY, BcTaHOBIeHOro KoHcTuTymieo
VYxpainu (4. 1 ct. 110-2 KK); 2) pinancyBanHs Ailf, BAMHEHHX 3 Me-
TOIO0 HACHJIBHHUIIBKOI 3MIiHU UM MOBaJICHHS KOHCTUTYLIHHOTO JIaay abo
3axorieHHs JepxaBHoi Biaau (4. 2 c¢r. 110-2 KK); 3) nii, nependa-
YeH1 YaCTHHAMH TEePIIO0 a00 APYToIo i€l CTaTTi, BUNHEHI TOBTOPHO
a00 3 KOPHUCIHMBHX MOTHBIB, 200 32 MONEPEAHBOI0 3MOBOIO TPYIOIO
0ci0, a00 y BETUKOMY pO3Mipi, a00 AKIO BOHK MIPHU3BEIHU JI0 3aI0]i-
SIHHSI 3HA4HOT MaiHOBOI mikoau (4. 3 cr. 110-2 KK); 4) nii, nepenoda-
YeH1 YaCTHHAMH MEpIIoo abo APYroro L€l CTaTTi, BUNHEHI OpraHizo-
BaHOIO TPYIOI0 YH B OCOOJIHMBO BEIMKOMY PO3Mipi, abo SIKIIO BOHU
MPHU3BENH JI0 IHIINX TSHKKUX HacwiakiB (4. 4 cr. 110-2 KK).

dinancyBaHHs Aiif, O GOPMYIOTH 00’ €KTUBHY CTOPOHY 3JI0UHHY,
niepenbaueHoro 4. 1-4 cr. 110-2 KK, BoueBHIb € criemiaibHO Y3ropKe-
HOIO (BpaxOBaHOIO) 3aKOHOJaBIEM (POpMOIO CHiBydacTi y BUMHEHHI
YMHUCHOTO 3JI0UHMHY, mepeadadeHoro y 4. 3 ta 4. 5 cr. 27 KK, a came:
a) y ¢opmi opranizatopa 3J04MHY, SK OCOOM, SIKa OpraHi3yBajia BUM-
HEeHHs 3J7104MHY (31104MHIB) ab0 KepyBajia #oro (iX) MiArOTOBKOIO 4H
BunHEHHsM. OpraHizaTopoM Takox € 0co0a, siKka YTBOpPHJIA OpraHizo-

146



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1(1),2017

BaHy IpyIy YM 3JIOYMHHY OpraHizaiito abo kepyBaia Hero, abo ocola,
sKa 3a0esneuyBana (DiHAHCYBAHHS YW OpPraHi30BYBaia MPUXOBYBAHHSI
3JI0YMHHOI TisUTBHOCTI OpraHi30BaHOI rpyly ado 3JIOYMHHOI OpraHiza-
1ii; 0) y ¢opmi mocoOHMKA K 0co0u, sSKa MopajaMu, BKa3iBKaMu, Ha-
JaHHSM 3aCc00iB UM 3HAps/Ib 00 YCYHEHHSIM IEpPeIKo/] CIpHsiia BUH-
HEHHIO 3JI0YMHY IHIIMMH CIiByYaCHHKaMmHd, a TakoX oco0a, sKa
3a3qaneriip o0insia MepexoBaTy 3J0UMHIIS, 3HAPSAAA UM 3aco0M BUH-
HEHHS 3JI0YMHY, CIi 3J0YMHY YHM TPEAMETH, 3100YTi 3JI0YMHHUM
HUISIXOM, TpUAOaTH Y 30yTH Taki mpeaMeTH, abo iHIIMM YMHOM CIIPH-
STH MIPUXOBYBAHHIO 3JI0YMHY.

HartoMicTh 3akoHOIaBeIlhb OOMEKYE KOJIO OCI0, 10 MOXe OyTH
3BUIBHEHO BiJ KPHMMIHAIbHOI BiAMOBIMAIIBLHOCTI 3a Jii, mepeadadeHi
LI€I0 CTATTEl0, KEPIBHUKOM OpraHi3oBaHoi rpynu. Ha mHamr mormsiz,
3aMpOBaKEHE OOMEKEHHS HE OyJje crpusaTH epeKTHBHOMY 3armo0i-
raHHio (iHaHCYBaHHS JiH, BUNHECHHX 3 METOI0 HACHIbHUIIBKOI 3MIHH
YY TIOBAJICHHS KOHCTUTYIIHHOrO Jiay a0o 3aXOIUICHHsS Jep KaBHOI
BIIaJH, 3MIHM MEXK TepHTOpii ab0 AepKaBHOrO KOPIOHY YKpaiHH.
[Tpu upomy Tpeba 3BEpHYTH yBary, IO KOJEH i3 iCHYIOUHX Pi3HOBH-
JUB 3BUTbHEHHS BiJI KpUMIHAIBHOI BIMOBIAAILHOCTI Y 3JI0YMHAX TIPO-
TH OCHOB HAIlIOHAJIbHOI Oe3reku YKpaiHM HeMae OOMEXEHb II0J0
cy0’€KTa 3a BUAAMU CITIBYYaCHHKIB. Y Haylli BUCIOBIIOIOTHCS Pi3Hi
MOTJISIIA Ha MOXJIMBICTh 3BUIBHEHHS BiJI BiJIIIOBIAJIBHOCTI OpraHiza-
TOpIiB 1 KEPiBHUKIB 3MOUYMHHMX TpyM i opraHizaniii. Tak, Bosnrok A.
POOUTH BUCHOBOK PO JIONUIBHICTh BUKITFOUCHHS 3 YMOB CIEIiaTbHUX
BHJIIB 3BUIBHCHHS BiJI KPUMIHAJILHOI BIJMOBIJAIBHOCTI YYaCHHKIB
OPTaHi30BaHUX TPYI Ta 3JIOYMHHHUX OpTaHizaiid, nepeadayeHux 4. 2
CT. 255, u. 2 cr. 258-3, u. 6 ct. 260 KK, Ha 3BUIbHEHHS OpraHi3aTo-
piB i kepiBHUKIB [3, ¢. 152]. HaBnporu, Jlynenko 0. Hamonsrae, mo
3BUIbHEHHS Yy pa3i (iHaHCyBaHHSAM JiH, nependaueHux y cr. 110-2
KK, He moBHHHO 3acTOCYBAaTHUCS O KEPiBHUKA OPraHi30BaHOI IpyIu
[4, c¢. 103]. Paninie HaMu BHCIIOBIIIOBAJIacsd JIyMKa, IIO 3BUIBHEHHS
opraHizaTopa i KepiBHHUKa 3JI0YMHHOI IPYIH YW OpraHizailii Mae o0y-
MOBJIIOBaTHCST HEBUYMHEHHSM HEIO TSDKKUX a00 OCOONMBO TSIKKHX
3nounHiB. [lo3uTHBHA TOCTKpUMiHAJIbHA MOBEIIHKA OpraHizaTopa i
KepiBHUKA y BHIUISAAl MPUIHMHEHHS 3JI0YMHHOI AisUTBHOCTI, A0Opo-
BUIBHOI 3a51BU PO 11 iICHYBaHHA y MOEIHAHHI 3 HEBUMHEHHSIM OpraHi-
30BaHOI0 Y1 KEPOBAHOIO HUMH 3IIOUYMHHOIO TPYIIOI0 TSIKKUX 200 0Cco-
ONMMBO TSHKKUX 3JI0YHMHIB, CHPUSHHS PO3KPUTTIO, PO3CITiTyBaHHIO

147



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

KPUMIHAJIBHOTO MPOBAKEHHS, a caMe TOJIOBHE, BiJBEPHEHO 3amoji-
SIHHSL IIKOAW CYBEPEHITeTY, TepUTOpiaibHill LITICHOCTI Ta HEJOTOp-
KAHHOCTI, MOXK€E CTaTH JOCTAaTHHOIO ITICTABOIO I 3BIILHEHHS IX Bif
KpUMIHAJIBHOI BiiMOBinanpHOCTI [5, ¢. 78—79].

[ligcTaBoro 3BUIBHEHHS BiJl KPUMIHAJIBHOI BiJIOBIATBHOCTI TIe-
pendaveHo JBi allbTEPHATUBHI MO3UTUBHI MOCTKPUMIHAJIBHI JIii, 110
BKJIIOYAIOTh: 1) JOOpOBUIBLHY 3asBy PO Te, IIO CTAjJOCsA, OpraHy,
ciry>)k00Ba 0coba SIKOro HaJlijieHa 3aKOHOM MPaBOM TOBIJOMJISITH TIPO
MiZI03py, PO BIAMOBIIHY HE3aKOHHY JISUTbHICTh; a00 2) iHIIE CrpH-
SIHHS TIPUIUHEHHIO a00 3amo0iraHHio 3JI04MHY, SIKHi 0ocoba (iHaHCy-
Bajia a00 BYMHEHHIO SIKOTO CIIPHSUIA, 32 YMOBH, IO B ii JisAX Hemae
CKJIay iHIIoro 3104uHy. bykBaneae TirymaueHss 4. 5 cr. 110-2 KK
MPU3BOJUTE JIO BUCHOBKY, 1110 BKa3aHi IiJICTABH € CAMOCTIMHUMHU i
MOXYTh HE 3ajJieKaTH OJHA Bix onHOi. Ha 11e Bka3zye po3noxiibuuii
CHOITYYHUK «a00». ToOTO «iHIIIEe CIIPHUSIHHSI PUITMHEHHIO 200 3a1mo0i-
TaHHIO 3JI0YMHY, SKHH oco0a (piHaHCyBajga a00 BYMHEHHIO SKOT'O
crpusuia» (GopMye Apyry caMOCTiHHY MiJCTaBy 3BUIBHEHHSI BiJ Kpu-
MIHaJIBHOI B1AOBIIAJILHOCTI.

JloOpoBiiabHa 3asBa PO Te, IO CTaaocs, Ma€ OyTH 3poOiieHa Ha-
caMIIepes] OpraHy, CIy»k00Ba 0co0a SKOro HajlleHa 3aKOHOM IIPaBOM
MOBIIOMJISITA TIPO TIZ03PY, & TAKOXK CBOEYACHO, TOOTO «JI0 TOBIJOM-
JIeHH! i TIPO MiZ03py Y BUMHEHHI HEIO 37104MHY». Merbest mpo camo-
BUKPUTTSA Yy (hIHAHCYBaHHI [il, BUMHEHHX 3 METOI HACHIIbHHIILKOI
3MIHM Y TTOBAJIEHHSI KOHCTHTYIIIMHOIO J1ay a00 3aXOIUIEHHS JepiKaB-
HOI BJIaJI, 3MIHU MEX TEPUTOpIi a00 JepKaBHOTO KOPJOHY YKpaiHu.
[NoBigomieHHs! PO MiAO3pY 3AIACHIOETHCS B MOPSIKY, NepeadadueHo-
My c1. 278 KIIK, y Bunaakax: 1) 3aTpuMaHHss 0cOOM Ha Miclli BUNHEH-
HSl KpPUMIHAJIBHOTO TPaBOMOPYIIEHHS YM 0e3MocepeqHbo Micis Horo
BUMHEHHS; 2) oOpaHHs /70 OCOOM OJHOTO 3 3amOODKHHX 3aXOiB;
3) HasIBHOCTI JTOCTATHIX JIOKa3iB ISl MiZ03pHU OCOOW y BUMHEHHI KpH-
MiHaibpHOTrO TpaBonopymenHs (cr. 276 KIIK). Anami3 migcraB moBi-
JIOMJICHHSI 0C001 mpo mino3py, 3a3Hadae Karnria O., Hamae MOXIIH-
BICTh TOJUTUTH X 3aJIGKHO Bijl KUTBKOCTI JIOKa3iB, sIKi OOTPYHTOBYIOTh
MiZ03py Ha JaBa BuaW. Jo meprioro BUAY HalexaTh BUIAJKH, KOJH
CIITIOMY Ta/ab0 TIPOKYPOPY BXKE JOCTOBIPHO BIiJIOMO PO (haKT y4H-
HEHHS KPHMiHaJIBHOTO MPaBONOPYIIEHHS MEBHOK 0co00r0: 3i0paHi
JOCTaTHI TOKa3W IS MiI03pH 0COOM Y BUMHEHH1 KPUMiHAIBHOTO Tpa-
BOMNOPYIICHHS Ta/ab0 00 0cOO0M HEOOXiAHO 00paTy OAMH 3 3amo0i-
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*KHHX 3ax0fiB (1. 2, 3 4. 1 ct. 276 KIIK). [lo npyroro Bujy Hajaexarb
BUTIAJIKK, KOJIM JIOKA3iB 1€ 3aMaJjio, 3HAHHS CIIIIYOro Y1 IPOKypopa Ha
BOMY €Tami LI € HeBU3HAYCHUMH, HEITOBHUMH, YPUBUACTHUMH, a BU-
CHOBOK MpPO BUMHEHHS KPHUMIHAJbHOTO MPABOMOPYILEHHS TEBHOIO
0c000r0 MOXKHA 3pOOHTH JIMIIIE Ha MiJICTaBi TOTO, 10 BOHA 3aTpUMaHa
Ha MICI[i BYNHEHHS KPUMIHAJIBLHOI'O NPABOIIOPYIICHHS Yl Oe3rocepes-
HBO Ticis Horo BumHenHs (. 1 4. 1 ct. 276 KIIK) [6, c. 239-240].
CHpusHHS TPHUIIMHEHHIO a00 3amo0iraHHIO0 3JI0YMHY B OLIBIIOCTI BH-
MaJKiB PO3IJISIAETHCS SIK JOOPOBIIBHA JOITOMOra 0CO0U y OyIb-sKui
crocid oprany, ciay:k00Ba 0co0a SIKOro HaaijieHa 3aKOHOM IIPaBOM II0-
BiIOMJIATH TIPO MIA03pY, IIOA0 MPUITHHEHHS a00 3amo0iraHHs 3710YH-
HYy, KU BOHa (hiHaHCYBasia a00 BUMHEHHIO SKOT0 cipusuia. baymin 1O.
BU3HAYA€E CIOPUSHHS MPUIMHEHHIO 3JI0YMHY SK HaJaHHS 0COOOI0 Biflo-
MOCTEH, Ha IMiJICTaBi SIKMX IMPABOOXOPOHHUI OPraH Ma€e peajbHy MOX-
JIUBICTh HEUTpaJII3yBaTH ICHYIOUY 3JIOYMHY TPYITy UM OpraHi3ailiro, sKi
B Il Yac He 3IIHCHIOIOTH 3JIOUMHHOI MisJIbHOCTI a00 MPHUIIMHUTH iX
3JIOUMHHY JisUTbHICTh HA CTaJil TOTYBaHHS 0 3JI0YMHY a00 3aMaxy Ha
37I04MH, a00 HaBITh MPUIIMHUTH TaKy JISTIBHICTD ITICHsl BYNHEHHS 3710-
yuny [7, c. 247-248].

3BibHEHHS Y pa3i (iHaHCYBaHHS Jid, BUMHEHUX 3 METOIO Ha-
CHJILHHUIIBKOI 3MiHH YM MOBaJICHHS KOHCTUTYIIHHOTO J1ay, MOXIIUBE
JUIIE 332 YMOB, IO 0oco0a HE € KEePiBHUKOM OpraHi30BaHOi Tpymu
Ta/abo B i AiSX HEMae CKIAAy iHIIOTO 3JI0YHHY.

[epeaymoBH 3BiTbHEHHS 3a JIEpKaBHY 3pajy MaroTh MEBHI 0COOH-
BOCTI, 3yMOBJIGHI 3MICTOM TO3UTHBHOI MOCTKPUMIHAIBLHOI MOBEAIHKH
ocobu. 3BiIbHEHHsI, BOYEBH/Ib, HACTA€ HE 3a BCl JOPMHU JIepKaBHOI 3pa-
mwm, niependadeni y 4. 1 cr. 111 KK, a e 3a Taki, mo mnos’s3aHi 3
OTPUMAaHHSM I'POMASTHHHOM Y KpaiH{ 37IOYMHHOTO 3aBJIaHHS 1HO3EMHOT
JieprKaBH, IHO3eMHOI opraHi3ailii a00 ix npencraBHUKIB. Cepes CyCIIiib-
HO HeOe3MeuHux Jiil, sKi GopMyroTh 00’€KTUBHY CTOPOHY JAEpKaBHOI
3pajiy, 10 HUX HaJIeXaTh: a) MepeXiJ Ha CTOPOHY Bopora; 0) IIMUTyHCT-
BO Ta B) HaJaHHs iHO3eMHIH Aep:kaBi, iHO3eMHil oprasizamii abo ix
Mpe/CTaBHUKAaM JOMOMOTH B MPOBEJCHHI MiAPUBHOL JISUTBHOCTI POTH
VYkpainu [8, c. 129]. Bigrak, oTpuMaHHs 3JI0Y4MHHOIO 3aBJaHHS 1HO3EM-
HOI JiepKaBH, 1HO3eMHOI oprasizamii abo iX TNpeACTaBHHUKIB €
000B’SI3KOBOIO CKJIA/I0BOIO TIEPEAYMOBH 3BUILHEHHS 3a ISP KaBHY 3pajy.
3aBaHHs MOXKJIMBE OyTH OTPUMAHE SIK 33 BJIACHOIO 1HIIIATHBOIO, SIKIIO
TPOMaJISTHIH YKpaiHW MPOMOHYE CBOI «IIOCIYTH» 1HO3EMHIHM Jepasi,
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iHO3eMHIl opranizaiii abo X HpencTaBHUKAaM, TaK i 32 MPOMO3MIIEI0
3a3HaYeHHX OpraHizamiil Ta iX mpeacTaBHHKIB. XaBpOHIOK M. BBaxae,
IO TPOMaJSHHH, KU BUMHUB JIEP’KaBHY 3pajy 3a BIACHOIO iHIIlIaTH-
BOI0, 0€3 BI/IMOBIZHOrO 3aBJIAHHS, MA€ MPUTSATATHCS JIO BiAMOBIAAIBHOC-
tizay. 1cr. 111 KKiu. 2 cr. 111 KK Ha Takoro rpomMajisiHiHa HE I0-
IIUPIOETHCS, OCKUTHKH BIJICYTHS HEOOXiHA JUIS IIOTO TiepeyMoBa [9,
c. 256]. YTim, BBaKa€MO HEIIOCIIIOBHIM 3BUIBHATH BiJ BiAIOBIiTaIbHO-
CTi TUIbKU THX, XTO OTPUMAB 3JIOYMHHE 3aBJaHHS 3a MPOIO3UILEI0 1HO-
3EMHOI JIepKaBH, IHO3EMHOI opraHizailii abo X MpeaCcTaBHHKIB Ta Bij-
MOBJISITH Y TAKOMY 3BUTbHEHHI TPOMAITHUHY Y KpaiHu, SIKHH 32 BIACHOIO
IHII[IaTHBOIO 3aIPONIOHYBAB 1 OTPHMAaB 3aBJaHHs 1HO3EMHOI JepKaBH,
iHO3eMHOI oprasizalii a0o iX MpeICTaBHUKIB, aJie 3 THX Y iHIINX MPH-
YHMH HISKUX 3JIOYMHHUX JIil HE BUMHUB 1 JOOPOBUIHLHO 3asIBUB OpraHam
JICpYKaBHOIT BJIa M TIPO CBill 3B’S130K 3 HUMU Ta PO OTPUMAHE 3aBJIaHHSI.
[TincTaBoro 3BiNBbHEHHS Y pa3i OTPUMaHHS 3JI0YMHHOTO 3aBJIAHHS
1HO3eMHOI JiepKaBH, iHO3eMHOI opraHizaiii abo iX mpencTaBHUKIB BU-
CTYyMaloTh Y CYKYIHOCTI JBi CYCHUIbHO KOPWCHI Jii BHHHOTO:
1) HCBUMHEHHS HAa BHKOHAHHS 3JIOYMHHOTO 3aBAAHHS HISKUX Jiif;
2) noOpoBiNbHA 3asiBa OpraHaM JIep>KaBHOI BJIaJW TPO CBiil 3B’S30K 3
HUMH Ta PO oTpuMaHe 3aBaanHs. [lepina mijgcraBa, BOYCBHIb, IEPE/-
0avae MPUNMHEHHS JepXKaBHOI 3paju, a TAKOX MOBHY O€3AisUIBHICTH
II0I0 BUKOHAHHS OTPUMAHOI'0 3JIOUMHHOTO 3aBJIaHHS Ta Mae 0ararto
CHUILHOTO i3 JTOOPOBUILHOI BIMOBOIO Biji HE3aKIHYCHOTO 3JIOUUHY
(4. 1 ct. 17 KK). He BUKITIOHAETHCS MOMKIIMBICT KOHKYPYBaHHS J100-
POBUILHOI BiJIMOBH BiJl HE3aKIHUCHOT'O 3JIOUMHY Ta 3BUILHEHHS BiJ Bijl-
MOBIIAJIEHOCTI 3a JiepaBHy 3pany. Ha nymky Baynina FO., 3akoHona-
BEllb  CHEMIaJbHO TependayuB s 0COOM  3BUIBHEHHS  Bij
BiJINOBIZAJTILHOCTI JIUIIIC Y BUTIAJIKY, KOJIM BOHA HE MPOCTO BiJMOBHJIA-
sl BiJI BUMHEHHS TaKWX JIil, a i HaJiana BiAnoBiaHy iH(opMalliro opra-
HaM JIepXKaBHOI BJIa/iM, IO MOKE IOTIOMOTTH IM Y PO3KPHUTTI 3JI0YHH-
HOT JIsUTLHOCTI 1HIIUX OCi0, TOMY B IAHOMY BUIAJIKy 0c00a MOXe OyTH
3BUILHEHA BiJI KPUMIHAJIBLHOI BiIMOBINAJILHOCTI JIMIIIE HA TijCTaBi 4. 2
ct. 111 KK [10, c. 29]. XaBpontok M., HaBImaku, BBaKae, SKIIO TpoMa-
JNSHUH YKpaiHu, BCTAHOBUBIIM 3B’S30K 1 OTPUMABIIM 3JI0YMHHE 3a-
BJIAHHS, HE BUMHUB HISKHX JIiif 1 JOOPOBUILHO BiJIMOBUBCS BiJ| MPOJIO-
BXKCHHSI CBOTO HaMipy, TO HE3aJIeKHO BiJl TOTO, 3asBUB BiH opraHam
Jiep>KaBHOI BJIaIW TIPO BKa3aHUM 3B’s30K a00 He 3poOMB IHOTO — MijIc-
TaB JUIs TPUTSITHEHHS HOTrO J0 KPUMIHAJIBHOI BiAMOBINANIBHOCTI 3a

150



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1(1),2017

ct. 111 KK Hemae (3rigHo 31 cr. 17 cripaBa Mae OyTu 3akputa 3a In. 2
ct. 6 KIIK 1960 p.) [9, c. 257]. 3naethcsl, 110 TepIa TOYKa 30py €
OLIBII OOTPYHTOBAHOIO, OCKUIBKY JIABIIH 3rO/ly Ha CIIBIIPAIIO 3 TAKH-
MU OpTaHizallisiM{, TPOMAaJSIHUH YKpaiH! BUMHSE JEp>KaBHY 3paay y
(hopMi HaJaHHI TOTIOMOTY B MPOBEJCHHI MiJJPUBHOI AISTBHOCTI MPOTH
Ykpainu.

Hpyra migcraBa monsirae y (akTHYHOMY CaMOBUKPHTTI y BYH-
HEeHHI JIep’KaBHOI 3paju, 0 POOHUTH MOJalbIlle BUKOHAHHS 3JIOYUH-
HOTO 3aBAaHHs He3aiicHeHHUM. Ocoba 1oOpOBUTEHO 3asBIsiE Opra-
HaM JIepKaBHOI BJaJd MPO CBill 3B’A30K 3 1HO3EMHOIO IEPKaBOIO,
1HO3eMHOIO opraHizalli€to abo 3 iX mpeacTaBHUKAMH Ta [TPO OTPUMaHe
3aBllaHHA. 3asBa MPO 3B’S30K Ta OTpUMaHe 3aBIaHHS MOXe OyTH
3po0sieHe y OyIb-sKuil crioci0 (yCHO, MUCHhMOBO, 3a JOIOMOI'OO 1H-
mmx 3aco6iB). Ii agpecatamu BUCTyMae MIUPOKe KOO OPraHiB Jaepika-
BHOI BJIaJiM, MICIICBOIO CaMOBPSIYyBaHHS, CYJOBi, JUIUIOMATHYHI 1
KOHCYJIbCBbKi YCTaHOBH Y KpaiHH, Ta, Hacamiiepen, 1ie opranu Ciy:xou
Oesnekn YKpaiHu, 110 MalOTh MPaBO MOPYUIYBATH BiAMOBITHY KPHMi-
HaJNBHY clpaBy. BukmaneHe Hajae MifCTaBH HE MOTOMUTHCS 3 JAYyM-
KO0, [0 €AWHE MOXIUBHUI BapianT 3actocyBaHHs 4. 2 cT. 111 KK,
KOJTM TPOMaJsHUH YKpaiHW, OTPUMAaBIIM 3JI0YMHHE 3aBJIaHHS 1HO3€e-
MHOI JiepKaBH, 1HO3eMHOI opraHizalii abo iX mpencTaBHUKIB, 100pO-
BUIBHO 3asiBUB OpraHaM Jep:KaBHOI BJaJy MPO CBill 3B 30K 3 HUMH
Ta OTpUMaHe 3aBAaHHS 1, Xoua ¥ HE BUMHMB Ha HOro BUKOHAHHS Hi-
SIKUX [, aje He BIJIMOBHMBCS OCTaTOYHO BiJ HOro BHKOHAHHS [9,
c. 257]. lo3uTrBHA MOCTKPUMiHABFHA MMOBEJIHKA CBITYUThH PO OCTa-
TOYHY BTpaTy 0CO0OI0 CycHiibHOI HeOe3MedyHOoCTi, U0 BigOumacs y
JiepKaBHIN 3paji, Oa’kaHHA K 0coOM MPOAOBKYBAaTH BUKOHAHHS 3710~
YHMHHOTO 3aBJaHHS YHEMOXKJIMBIIIOE 3BUTBHEHHS ii BiJ] KpUMIHAJIBHOI
BIJINOB1IaJIBHOCTI Ha TijicTaBax, nepeadauenux 4. 2 c¢r. 111 KK [11,
c. 33].

[lepenymMoBOO 3BiIBHEHHS iHO3eMIlsl a00 0coOu 0e3 TpoMasHC-
TBa € BUMHEHHS: a) Mepenayvi iHO3eMHil JepkaBi, i1HO3eMHIl opraHi-
3arii a0o iX MpeicTaBHUKAM BiJJOMOCTEH, 1[0 CTAHOBISAThH JCPKABHY
TAEMHUINIO; 0) 30MpaHHs 3 METOIO Ilepeaadi iHo3eMHil JepkaBi, iHO-
3eMHIl oprasizarli abo iX MmpeacTaBHUKAM BIJIOMOCTEH, 10 CTAHOB-
JSITH JIepKaBHY TaeMHHMITIO. | xoua, 6e3mocependbo y 4. 1 cr. 114 KK
HE BKa3YEThCs, ajle BBAKAETHCS, 110, SIK MPABHUJIIO, IIMUATYHCTBO 371M-
CHIOETBCS 32 3JIOUMHHUM 3aBjaHHsAM. [HO3emelb abo ocoba Oe3 rpo-
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MaJITHCTBA, TIONEPEIHLO HAABIIIN 30y Ha CITIBIPAIIO 13 IHO3EMHOIO
JIepKaBO0, 1IHO3EMHOIO OpraHizaili€ro abo iX NMpejACTaBHUKAMH, Iepe-
JatoTh a00 30MparoTh 3 METOK Tepeadi BiJOMOCTI, 10 CTAHORBJISITH
nepxaBHy TaeMHUIO [12, ¢. 190]. HaToMicTh He MOXHA BHKJIIOUATH
BUIIQ/IKM, KOJIW 3a3HaueHi 0COOM 3aliMaroThbCsl UM BUAOM 3JI0YMHHOI
JUSUTBHOCTI 32 BJIACHOIO IHIIIATUBOK. 3aKiHYCHHS IHOI'O 3JIOUUHY
OB’ SI3YETHCS 13 BUMHEHHSM X04a O OJHIET 13 3a3HAUCHHX 3JIOUMHHUX
Iii: mepenavya — y pi3HUl criocid JOBEACHHS 10 BijoMa 1HO3EMHIl
JiepKaBi, IHO3eMHIN opraHizaiii abo iX mpejcTaBHUKAM BiJJOMOCTEH,
IO CTaHOBJISTH JIEPXKaBHY TAEMHUIIO (YCHO, MHUCBMOBO, 3 BUKOpPHC-
TaHHSAM TalHHKIB, Kyp’€piB TOIIO); 30MpaHHs 3 METOI0 Mepenadi — y
pizHmii cnoci® ¢QikcyBaHHS 1 HAKONMMYEHHs 3a3HAYEHHX BiJOMOCTEH
(cmoctepexxeHHst, poTorpadyBaHHS, KOIMIIOBaHHSI, BUKPAJECHHS TOIIO).
[TincraBa 3BUILHEHHS 3a HIMUTYHCTBO BKIIIOYAE CYKYITHO JIBi 00-
CTaBUHU: 1) MPUTIIMHEHHS 3JI0YMHHOI AiSUTBHOCTI 13 mepeaadi i 30upan-
HS BIJIOMOCTEH, 1110 CTAHOBJISITH JISPKABHY TAEMHHITIO, Ta JOOPOBLIBHE
MOBIJIOMJICHHSI TIPO BYMHEHE, 2) BHACIIJIOK IBOTO 1 BYKUTUX 3aXOJIiB
OyJ10 BiZJBEpHEHO 3aMOAISHHA IIKOAX iHTepecaM Ykpainu. [lepma min-
CTaBa 3BUIBHEHHS 3a IINHWTYHCTBO MOJSArae y MPHUIIMHEHHI Iepenadi
1HO3eMHIH JepkaBi, iHO3eMHIN opraHizamii abo iX mpencTaBHUKAaM Bi-
JOMOCTEH, 110 CTAHOBJISITH JEp’KaBHY TAEMHUIIIO, a00 30MpaHH] TaKuX
BIJIOMOCTEH 3 METOI0 Iepenaui X 3a3HaueHuM ajpecatam. OOrpyHTO-
BaHOIO € TO3MIiS, U0 MPHUIMHUATH TaKy IisTIbHICTH MOXKHA JIMIIE Y
JIBOX BHITIaJKax: 1) SIKIO 3a3HAY€HA JISUTHHICTh BXKE Majia MicIe 1 Iie
TJIAHYBAJIOCS 3/IIMICHIOBATH 11 MPOTATOM IEBHOTO Yacy i 2) AKIIO nepe-
Jaya 4 30MpaHHS BiJIOMOCTEH BiKe 3aKIHYMJIMCS, HAIPUKIIAJ, 33 YMO-
BU ix ojHOpa3oBoro xapakrepy [10, c. 26]. [pyra, mo B pe3ynbrati
MO3UTUBHUX MOCTKPUMIHAILHUX JiH 1 BXXMTUX 3aX0JIiB OyJIO BiIBEpHE-
He 3aTO/isSHHS KoM iHTepecaM YKpainu. 3riguo 3 mm. 3) i 4) ct. 24
3akony Ykpainu Bin 25 6epe3ns 1992 p. «IIpo Cnyx0Oy O6e3nexku Ykpa-
iHMY, BOHA 3000B’s13aHa BUSBISTH, IPUIIUHATA Ta PO3KPUBATH 3JI0YH-
HU, PO3CIIIyBaHHS SKUX BIJIHECEHO 3aKOHOJABCTBOM JIO KOMIICTEHIIIT
CBY; npoBoguTH mi3HaHHS 1 CHiACTBO Yy IIMX CIIpaBax; PO3LIyKyBaTh
0ci0, AKi MepexoBYIOTbCS Y 3B SI3KY i3 BUMHEHHSIM 3a3HAYCHUX 3JI0UH-
HiB; 3[1IICHIOBATH KOHTPPO3BilyBajbHi 3aX0IM 3 METOIO MOIMEpPEeIKEH-
H$l, BUSIBJICHHS, IPUMUHEHHS 1 pO3KPHUTTS OyIb-akux (Gopm po3BigyBa-
JBHO-MIIPUBHOI JisUTbHOCTI mpoTH Ykpaiam [13]. ¥V 3B’sa3ky 3
000B’SI3KOBUM BiJIBEpHEHHSIM 3allOAiSHHS IIKOAW iHTEepecaM YKpaiHu
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HeaOHsIKoro 3Ha4eHHs HaOyBa€ CBOEYACHICTh 1 MOBHOTA iH(opMarii
Ha/jaHol iHo3eMileM abo ocoboro 6e3 rpomazasHcTBa. Lnurynm mis
3BUILHEHHS BiJI KPUMIHAJILHOI BiIMTOBIABHOCTI IOBUHHI CBOEYACHO 1
B MOBHOMY 00Cs31 HajaTH BijioMy iM iH(OpMAIlit0 11010 BUMHEHUX
HUMHU [, a BiMOBiIHI IPaBOOXOPOHHI OpraHH, B CBOIO Yepry, BXKUTH
JOCTaTHIA KOMIUIEKC OIEpPaTUBHO-PO3IIYKOBUX 3aXOMiB, 00 BiIBep-
HYTH 3aIllOisIHHS IIKOJH 1HTepecaM Y KpaiHH, sika MOXKe OyTH CHpHYH-
HEHa IIMUTYHCHKOIO JisUTbHICTIO.

BucnoBku. [IpoBenene qociipkeHHs 320X0UYBTBHUX MTPUITUCIB
y 3JI04MHAX MPOTH OCHOB HAaIliOHAJIBHOI Oe3mekn YKpaiHu NPUBOJUTD
JI0 BUCHOBKY TPO TI€BHY BHYTPIIIHIO HEMOCTIIOBHICTh Ta 30BHILIHIO
CyHepewInBicTh 1X BUKIAJCHHS Y KpPHMiHAIBHO-TIPABOBil Matepii.
Tax, cepea muTaHp 010 MOTPEOYIOTH HETAITHOTO BUPIIICHHS, € BUMOTa
«BXKHUTHX 3aXOJiB» BHACIIIOK IILOr0 OYJIO BiIBEPHEHO 3alOAISHHS
HIKOAM iHTepecaM Y KpaiHH, sika BOYEBUIb JIGKHUTD y 1103a MIIOMINHOIO
MO3UTUBHOI MMOCTKPUMIiHAIBLHOI TMOBEOIHKM BHHHOI ocobm (4. 2
cr. 114 KK). Takox ajoriuHol0 BUTIAAA€ KOHCTPYKILiS, KOJH JIUIIE
3a Jii, OB’ sI3aHi 3 OTPUMAaHHSAM IPOMAaSTHUHOM Y KpaiHU 3JI0YMHHOTO
3aBJIaHHs 1HO3EMHOI JIep)KaBH, 1HO3EMHOI opraHizaiii abo iX mpeju-
CTaBHUKIB, 0c00a 3BUIBHIETHCS BiJ] KPUMIiHAIBHOI BIIMOBITAILHOCTI,
a y pasi mepexolly Ha CTOPOHY BOPOTa TAIIMHUTYHCTBI TaKoi MOKIIU-
Bocti Hemae (4. 2 cr. 111 KK). [Torpebye cBOro HOpMAaTHBHOTO BH-
pIlIEHHS MHUTaHHI MO0 KOHKPETHOTO ajJpecaTy BiIIOBIAHOTO MOBi-
nomienHs. JloOpoBinbHa 3asiBa Mae OyTH 3poOjieHa HacamIiepesn
oprany, ciy:x0oBa ocoba SKOro HajijeHa 3aKOHOM IIPaBOM IOBIiTOM-
JIATH TIPO MiJ03pPY, a TaKOXK CBOEYACHO, TOOTO OO0 MOBIAOMJICHHS Tif
PO MiZI03py Y BUYMHEHHI HEIO 3JI0UHHY.
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Xpsanuucknii I1. B.

MOOUIPUTEJIBHBIE ITPEAIIMCAHUA B PA3JEJIE 1
OCOBEHHOM YACTH YI'OJIOBHOI'O KOJEKCA YKPAUHDBI
B cmamuve uccnedosansv noowpumenvhule npeonucanus 8 NpecmynieHusx npo-
Mu8 OCHO8 HAYUOHANLHOU Oe30nacHocmu YKpaunvl, UMeIowWux yenvio npeoomspa-
WeHus npuUdUHeHUs. 8peda 8adCHelUM 00beKmam cygepeHumema, meppumopuatb-
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HOU YeroCmHOCmU U HeNnPUKOCHOBEHHOCMU, 0OOPOHOCHOCOOHOCHU, 20CYOAPCMBEH-
HOU, 9KOHOMUHECKOU il UHPOPMAYUOHHOU De30nacHoCmu 20Cy0apcmed, npekpa-
WeHue cogepuienuss NPecmynienus Kak na Oonee panHell cmaouu e2o paszeumus;
camouzodneuenue BUHOBHOLO TUYA U pazobiauenue cex Opyux iuy, 8 coyuacmuu
COBEPUIUBUUUX IO NPeCcmYNieHue.

Knrouegvie cnosa: omsemcmgeeHnocmy, noowpenue, 0ce000y4coeHUe, NON0ICU-
menbHoe nogeoeHue.

Khriapinskiy P. V.
INSENTIVE PRESCRIPTION IN SECTION I OF THE SPECIAL
PART CRIMINAL CODE OF UKRAINE
The article explored incentive provisions for crimes against national security of
Ukraine, with the aim of preventing harm to essential facilities sovereignty,
territorial integrity and inviolability, national defense, civil, economic or national
security information; termination of crime as the morning stage of development, self
exposure of the perpetrator and all other persons with complicity in the crime
committed.
Key words: responsibility, promotion, dismissal, positive behavior.
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V.3AT'AJIBHI IIMTAHHA
TA 3ABE3IIEYEHHSA AIAJIBHOCTI
HEPCOHAJY

VIIK 343.85
dxyxa O. M.,
JIOKTOp IOPUANYHUX HAyK, Ipodecop, 3acIyKeHNH I0pUCT Y KpaiHu,
TOJIOBHMH HayKOBHUH CIIBPOOITHUK BTy OpraHizamii
HaYKOBO-IOCIIIHOI POOOTH,
HanionansHa akaaemist BHyTpilHiX cripas, M. Kuis;
JlixoBinbkwnii S1. O.,
KaHIHU/IAT FOPUANYHHUX HAYK,
JIOIIEHT Kadeapu KpUMiHAIBHOTO MpaBa,
YKropoJChKWH HalllOHAJBHUI YHIBEPCHUTET, M. YKIOpOI
PO JEAKI IHCTUTYIIVHI MPUHIUITA
KPUMIHAJIbBHO-BUKOHABYOI TISIJIBHOCTI
HNEPCOHAJIY OPT'AHIB TA YCTAHOB BUKOHAHHSA
IMMOKAPAHb YKPAIHU

Y cmammi 30iticheno ananiz okpemux iHCIMUmMyyitiHux NPUHYUNIE KPUMIHATbHO-
BUKOHABYO20 3AKOHO0ABCNEA, AKI GUIHAYAIOMb BUXIOHI NONOJICEHHS OILIbHOCHI nep-
COHQIY OpP2aHié ma YCMAHO8 BUKOHAHHS NOKAPAHb V chepi BUKOHAHHSA NOKAPAHb,
6CMAH08EH] npobaemu iX peanizayii Ha npakmuyi, a MAKoA*C CPHOPMYIbOBAHI HAYKO-
60 OOIPYHMOBAHT WIIAXU IX GUDIULEHHS NO CYML.

Knruosi cnosa: incmumym npasa, npuHyunu npasa, nepcoHal opeanie ma yc-
mano8 BUKOHAHHS NOKAPAHb, BUKOHAHHSA NOKAPAHb, Kpu}VliHCUleO—GMKOHGGLla 0i-
ANbHICMb.

I[ocTaHoBka mpodJieMu. SIk BCTAHOBJICHO B XOJi IBOTO JOCIi-
JDKEHHS, BaXJIMBE 3HAYEHHS Y MPAaBOBOMY MeXaHi3Mi KpUMiHAJIBHO-
BHUKOHABYOI AiSUIBHOCTI MEPCOHATY OpraHiB Ta YCTAHOB BHUKOHAHHS
MOKapaHb BINIrparoTh W I1HCTUTYLIHHI TPWHIUNKA KPUMiHAJIBHO-
BHKOHABUOT'O TIpaBa, IO, 30KpeMa, 3akpimieHi B 3akoHi YKpaiHu
«[Ipo Jlep:xaBHy KpUMiHaJIbHO-BUKOHABUY CIyxOy VYkpaiHu» Ta
«[Ipo npobGamito». [Ipu 11bOMY B CT. 2 IEPIIOTrO i3 HUX MOBa BEAETHCS
yie po ocHoBHI npuHnunu IKBC Ykpainu, mo BucTynae aonat-
KOBUM apryMEHTOM JiaJICKTUYHOT'O B3a€EMO3B’SI3KY Ta B3a€EMOIIT BCIiX
MPHUHIMITIB MPaBa, SKUMH KePYIOThCS 3a3HaueHi 0coOu i yac peali-
3a1lii cBOIX MOBHOBaXKEHb y cdepi BUKOHAHHS MOKapaHb. J[o Takux
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3aKOHO/IaBElb BiIHIC HACTYMHI: 1) 3aKOHHICTB; 2) MMOBary Ta J0TpHU-
MaHHS TpaB 1 CBOOOA IIOAMHM Ta TPOMAASHWHA;, 3) TYMaHI3M;
4) mozanapTiiHICTh; 5) €AMHOHAYAIBHICTB; 6) KOJNErialbHICTh y PO3-
poO1Ii BaXKIIMBHX PillieHb; 7) B3aEMOJIII0 3 OpraHaMu Jep>KaBHOI Blia-
IIW, OpraHaM{ MICLIEBOTO CaMOBpSAYBaHHs, 00 €IHAHHIMH TpoMa-
JISTH, OJIarOMiMHMMU 1 PeNiriiHUMHU OpraHi3allisiMU; BIIKPUTICTH JJIs
JEMOKPATHYHOTO IUBIILHOTO KOHTPOIIO.

VY cBoto uepry B u. 1 c1. 5 3akony Ykpainu «[Ipo mpobariiro» 3akpi-
TUTeH] Taki MPUHIMIN: &) CHOpPaBeIMBOCTI; 0) 3aKOHHOCTI; B) HEBiBO-
POTHOCTI BUKOHAHHS TIOKapaHkb; T) JOTPUMAaHHS IIpaB 1 CBOOO JIFOAMHH 1
TPOMa/ISTHAHA; T) PIBHOCTI IMepe]] 3aKOHOM; 1) AMQepeHIiiioBaHoro Ta
IHIMBIyaIbHOTO MIAXOAY; €) KOH(MIASHIIMHOCTI; €) HeynepepKeHOCT;
) B3aEMOZIi 3 Iep’KaBHUMH OpraHaMH, OpraHaMy MICIIEBOIO CaMOBDSI-
JyBaHHsI, TPOMaJICbKUMH 00’ €JTHAHHSMHU Ta TPOMa/ITHAMH.

SIKIO CIIBCTABUTH TPUHITUITH, SKI BU3HAYEHI Y IIMX 3aKOHAX, TO
3BEpTaIOTh Ha ce0e yBary Taki MOMEHTH.

Sxmo B 3akoni Ykpainm «lIpo /[lepkaBHy KpHMiHaJIbHO-
BHUKOHABUY CITy’KOy YKpaiHi» MOBa BEIEThCs PO TAKUK MPUHIIMIT K
noBara Ta OTPHUMAaHHS MpaB 1 CBOOO JIOIMHH Ta TPOMAJISIHUHA, TO B
3akoHi Ykpaiau «[Ipo mpobarito» — nuine npo JAOTPUMAHHS IUX
mpaB i CBO0OJI, 10 HE MOYXKHA BBAKATU MPABUJIBHUM ITiJIXOI0OM 3aKO-
HOJABISl [0 CTBOPEHHS BHUXIIHUX 3acaj] KpUMiHaJIbHO-BUKOHABYOI
JISTTBHOCTI IEPCOHANY OpTaHiB Ta yCTAaHOB BUKOHAHHSI TIOKAPaHb.

Lleii BUCHOBOK BHTIKa€ 3 HACTYMHHUX MipKyBaHb. [lo-miepie, sk y
KpHMiHaJIbHOMY TIpaBi (30kpeMa, 4. 1 cr. 1 KK me 3ailicHIoeThes 1uts-
XOM TPABOBOrO 3a0€3MEUCHHS OXOPOHH MpaB i cBOOO/ JHOAWHU i IPO-
MaJITHUHA), KPUMiHaJIbHOMY TpoliecyadbHOMY TpaBi (m. 4 4. 1 cT. 1
KIIK) Ta ramy3eBux NpUHIOMIAX KPUMiHAJbHO-BHKOHABYOTO IpaBa
(ct. 5 KBK) 3acTOCOBYETBCS CIIOBO «IIOBaray, sike 03Ha4a€e MPUXHIbHE
CTaBJIEHHS /0 OCOOM, IIO IPYHTYETHCS HAa BH3HAHHI UMixX-HEOyab 3a-
CJIYT, BUCOKHX TTO3UTUBHUX SIKOCTEH KOTOCh, 4Oroch [1, c. 483].

VY Toli camuii Yac CIIOBO «JOTPUMAaHHS» HE OXOIUTIOE IO CYTi
3MICT CJIOBA «II0Bara», OCKUIBKHA O3Hada€ MiSTH BIAMOBIIHO IO YOrO-
HeOy/1b, 3TiHO 3 YnM-HeOyab [1, c. 159].

[o-ppyre, noTpruMaHHSI HOPM TIpaBa € Takow GOopMoIo ix peai-
3amii, ska monsrae y Oe3misuibHOCTI (MacHBHIM MOBEMiHIN), TOOTO
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yTPUMaHHI Bil 37iliCHEHHS i, 10 3HAaXOIAThCA MiX 3a00POHOI0
MPaBOBUX HOPM [2, c. 265] (y upoMy BUMAAKY JOTPUMAaHHS MpaB i
CBOOOJ JIFOJAMHU 1 TPOMAJSHHUHA, SKUMH BOJIOMIE 3aCy/DKCHUH uu
oco0a, sika € 00’eKTOM mpoodallii, 03Ha4Ya€e HE3[ICHEHHS MTePCOHAIOM
OpraHiB Ta yCTaHOB BHKOHAHHS TOKapaHb i, MOB’SI3aHUX 3 TOPTY-
pamu a0 TakWM, IO MPUHIDKYE TiIHICTH, MOBOKEHHS 13 3acymKe-
HuMH. [Ipy [bOMY >KOTHOTO CJOBa PO IMOBary 3a3HavyeHoro mpasa
ux oci6 y 3akoni Ykpainu «IIpo nmpobartiito» He TOBOPUTHCA.

OTxe, y UbOMY BHIAAKy Yy NOOYAOBI HOBMX HOPMAaTHUBHO-
MPaBOBUX AaKTiB, 10 PEryJIIOITh OJHOPIAHI CYCHUIBHI BiJIHOCHHHU
(30kpema, chepy BUKOHAHHS MOKapaHb), IOPYLIEHO MPUHIIUII CUCTE-
MHOCT1 Yy HOpMOTBOPUiH AisIbHOCTI [2, ¢. 214].

Merta cTaTTi — po3pOoOHTH HAYKOBO OOIPYHTOBAHI LIISXU MO0
BJIOCKOHAJICHHSI MPABOBOTO MEXaHI3My peaizailii y KpUMiHaJIbHO-
BUKOHABUIll JisUTbHOCTI mepcoHany JlepaBHOI KpUMiHAJIBHO-
BHUKOHaBUOi ciyx0m (mani — IKBC) Ykpaiau iHCTHTYUIHHUX TpUH-
LUIIIB, IO 3aCTOCOBYIOTHCA y chepi BAKOHAHHS TOKAPaHb.

AHani3 octaHHIX gocaimkeHb i myOmaikaniii. [Ipobnemu npun-
LIUIIB BUKOHAHHS TOKapaHb 3arajioM Ta KPHUMiHaJIbHO-BUKOHABYOI
JUSUTBHOCTI MePCOHANTY BIAMOBIAHUX OPraHiB Ta YCTAaHOB OYJIH Mpes-
METOM HAyKOBHX PO3POOOK TAaKWX BITYM3HSHHUX 1 3apyOiKHUX yde-
Hux, sk: ABtyxoBa K. A., bannypku O. M., banupu B. A., boraru-
proBa L. I'., BoratuproBoi O. I., Hdenucooi T. A., Konba O.T.,
Konoryna I. M.,  Kononenscekoro B. 5.,  Kownpgparimuuoi B. B.,
Mepkynosoi B. O., Muxainko I. C., Mixyiina O. C., Haramesa O. O.,
[TaBnoBa B. I'., [lysuproBa M. C., Pynuuk T. B., CeniBepcrosa B. L.,
Cnepancekoro 1. A., Crninnanens B. b., Crenanroka A. X., Ctpydko-
Ba M. O., Ctynosa O. O., Tpyouukora B. M., fAxosens L. C. Ta iH.

Y KOHTEKCTI 3MICTY THX HHUTaHb 1 3aBJIaHb, SKi CKIAJIN MPEIAMET
JOCHIJDKEHHS 11i€1 poOOTH, HAYKOBI MOMIYKH 3JIHCHIOIOTHCS Oe3CHC-
TEMHO Ta HEeLLIeCHPSIMOBaHO, IO i BHCTYMWIO TOJaTKOBUM apryme-
HTOM MiJ] yac BUOOpY 1i TEMAaTHKH Ta OCTAHOBKH METH.

Buknax ocHoBHOro martepiaiay. AHaJOTi4HI HEJOPEYHOCTI Ta
MPOPAaXyHKH JIOMYCTUB 3aKOHOJABEIb 1 MO0 IHIIMX 3aKPIIJICHUX B
cT. 5 3akony Ykpainu «IIpo npobaiito», a came: KO Y KPpUMiHAIb-
Ho-BUKoHaBYOMY mpaBi (cT. 5 KBK, cr. 2 3akony Ykpaiau «[Ipo
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HepxaBHY KpUMiHAJIbHO-BHKOHABUY CIY)XOy YKpaiHM») MOBa Be-
JeThCSl MPO MPUHIHUI «BiAKpUTOCT» y nismbHocTi JKBC (ywacri
IPOMAJICEKOCTI B TeEpeq0auyeHUX 3aKOHOM BUNAJKaX Y MisUTbHOCTI
OpraHiB Ta ycTaHOB BUKOHaHHS nokapaHsb (cT. 5 KBK) Ta 3aificHenHs
IPOMaZICKKOT0 KOHTPOJIIO 32 TIOTPUMAaHHSIM IIPaB 3acyKEHUX i1 4ac
BHUKOHAHHSI KpUMiHANBHUX Mokapasb (cT. 25 KBK)), To y 3akoni Yk-
paian «[Ipo nmpobarito» 3aKpilIeHo TPOTUIICKHE — IPUHIUI KOHQi-
JEeHIIHHOCTI, 0 HE TUIBKU CYIEPeYUTh OCHOBOIIOJIOKHMM Ta 3ara-
JHHUM TpUHIMNAM mpasa (4. 2 cT. 3 cT.cT. 116-119, BignoBigHo a0
SIKUX JISUTbHICTh OPTaHiB JEP>KaBHOI BUKOHABUOIBIIAIN € MyOJIIYHOO
(BimKpHTOO) Ta, OUTBII TOTO, MIA3BITHOIO TEpe]l CYCHIILCTBOM), alie
i mixranysesuM (mm. 18 u. 1 ct. 7, cr. 25 KIIK) Ta ramy3eBum npuH-
UIIAMKPUMIHAJILHO-BUKOHABYOI TisUTbHOCTI B YKpaiHi (ct. 5 KBK).

VY 3akoni Ykpainu «[Ipo npobamito» BiCYTHI Taki Ba>kKIMBi iH-
CTUTYUiHI MPUHIWIN, SK: M03arapaHTIHHICTh, KOJEriajibHICTh, Ty-
MaHi3M, sIKi € BU3HAYaJIbHUMH Y OyIb-aKii cepi aep:KaBHOI Misiib-
HOCTi B YKpaiHi.

VYpizanumu (CKOPOUYECHUMH, BKOPOYCHUMHM, BIIOKPEMIICHUMH Bij
nizoro Tomio [1, c. 698]) € it iHm Bu3HaueHi B 3akoHi Ykpainu «[Ipo
npobariito» NpUHIMITHE. 30KpeMa, TPHUHIIUIT HEBiIBOPOTHOCTI BUKOHAH-
HSl TIOKapaHb Y KPUMiHAIbHO-BUKOHABYOMY IPaBi 3BYUYHUTH SIK «IIPHH-
LUN HEBiJIBOPOTHOCTI BUKOHAHHS 1 BigOyBaHHsS MOKapaHb» (CT. 5
KBK)), a B kxpuMiHanbHOMY MpaBi — SK MPUHIMI HEBiBOPOTHOCTI
KPUMIHAJIBHOT BIAMOBINAILHOCTI [3, ¢. 22-23], sIKMii HE € TOTOXHUM 13
BXHUTHM Y 3akoHi Ykpainu «[Ipo mpoGaritoy» MpuHIKWIOM HEBiABOPOT-
HOCTI BUKOHAHHSI MTOKAapaHHs, JI¢ TIEPIIUi € IMHUPIIUM K 32 (OpPMOI0,
TakK i 3a 3MIiCTOM, M03asK Mependayae NpaBoBe PErYIIOBaHHS BiTHOCHH
SIK 13 0OBUHYBAa4YCHUM, TaK 1 3aCY/DKCHUM, SIKi €, Y CBOIO YEPTry, OCHOB-
HUMHM 00’€KTaMu s 3a0e3reueHHs JIsUTbHOCTI CayxOu mpobarrii
(ct. 6 3akony Ykpainu «[Ipo mpobarito»), ToOTO i B Wil cuTyarii 3a-
KOHOJIaBellb HEe JOTPUMAB y HOPMOTBOPUii poOOTI TaKUii MPUHIUT, SK
MPUHIUIT TEXHIYHOI JIOCKOHAJIOCTI, 3TiJTHO 3 SIKUM CyO’€KTH HOPMO-
TBOPUYOCTI TOBHHHI BUKOPHCTOBYBATH HOPMOTBOPUYY TEXHIYHY 3 Me-
TOI0 CTBOPEHHS MAaKCHMAJIBHO JIOCTYITHHUX, CTHCIUX, TOYHUX, OIHO3-
HAYHMX Ta HECYEepewINBUX HOPMAaTHBHO-TIPABOBHX aKTiB [2, c. 214].
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J1st ycyHeHHs 3a3Ha4eHOI IIPOrpaMu Ta YAOCKOHAJIEHHS IIPaBo-
BOTO MeEXaHi3My KpPHUMIHaJbHO-BUKOHABUOI AISUTBHOCTI IEpCOHATY
JKBC Yxkpainu BapTo 31iHCHUTH TaKi 3aX0/H:

1. Crartio 5 3akony Ykpaiau «[Ipo mpobaliito» BUKIIOUNUTH Ta
BHKJIACTHU Y HOBIl peaKilii:

«[Ipobarist TpyHTY€EThCS HA 3aralIbLHOBU3HAHUX OCHOBOIOJIOKHUX
MPUHIHUNAX MpaBa, BKIIOYAIOYHM W Ti, M0 3a3Ha4YeHi B MDKHAPOTHUX
JIOTOBOpAax, 3rofy Ha siki Hagana BepxoBHa Panga Ykpainu, a Takox
MPUHIUNAX KPUMIiHAIEHO-BUKOHABYOTO 3aKOHOJABCTBA, BUKOHAHHS 1
BiOyBaHHS NOKapaHb Ta MPHHLUIAX, 0 BU3HAYEHI y CIIEialbHIX
3aKOHaX, SIKi PErymolTh cdepy KpUMiHAIBHO-NIPOIECyalbHOI Ta
KpUMiHaJIbHO-BUKOHABYOI AiSUTBHOCTI».

2. Crartio 2 3akony Ykpaiau «[Ipo Jlep:kaBHy KpHMiHaJIbHO-
BHUKOHABUY CITy)0y YKpaiHW» JOMOBHUTH YaCTHHOIO TPETHOIO TAKOTO
3MICTY:

«[Ipioputernum y nmisutbHOCTi  JlepkaBHOI  KpUMiHAIBHO-
BHUKOHABYOI CIIy>)KOM YKpaiHM € NPUHLUIH, 10 BU3HAYCHI y MiXKHa-
POIHUX JOTrOBOpax, 3rojy Ha ski Hajana Bepxosna Pama Ykpaiuw,
IO CTOCYIOThCS Cpepyr BUKOHAHHS TIOKapaHby.

3. Crarrio 5 KBK YkpaiHu JONOBHUTH YacTHHOIO JPYroOl0 Ta-
KOT'O 3MICTY:

«Y KpUMiHaJbHO-BUKOHABUOMY 3aKOHOJABCTBI YKpaiHM 3acTo-
COBYIOThCS ¥ 1HII 3araJILHOBU3HAHI OCHOBOIIOJIOXHI MPUHITUITH, III0
CTOCYIOThbCS c(hepr BUKOHAHHS MMOKapaHb Ta 3aKpiliieHi y MbKHApOI-
HUX JIOTOBOpax, 3rofly Ha Aki Hajana BepxoBna Pama Ykpainu, a Ta-
KOX CITEI[iaIbHUX 3aKOHAX YKpaiHu 3 I[UX TUTAHbY.

3BUYAKHO, IO TAaKWH MiAXiJ HE € OC3CIIpHUM, ajic OYEBUIHUM
MpH I[bOMY € HACTYMHUHK (pakT: 6e3 JOTpUMaHHs MPUHIIUIIB HOPMO-
TBOPYOCTi HE TUIBKU MOPYIIYETHCS BCTAHOBJICHUI MOPSIOK (OpMYy-
BaHHS HOBOT'O 3aKOHO/IaBCTBA, aJie i 3HWKYETHCS PiBEHb Ta e()eKTHB-
HICTb 3aXUCTy IHTEpeciB 0coOW, CYCHiIbCTBAa 1 JAEp>KaBH, L0 €
OCHOBHOI0O METOI0 KPHUMIHaJbHO-BUKOHABUOTO 3aKOHONIABCTBa (4. 1
ct. 1 KBK), a Takox ronoBHUM 3aBIaHHsSM KpuMiHaIBHOTO KOAEKCY
(u. 1 cr. 1) Ta xpuminansHOro npoBakeHHs (ct. 2 KIIK), y vomy,
BJIACHE, BUSBIIIETHCS JTIAIEKTHYHHMA 3aB’ 30K IUX Taimy3el mpasa i ix
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MDXKTay3eBHX MPUHIUIIB, SKi, Y CBOI 4Yepry, € OCHOBOI s (hop-
MYBaHHS, Y TOMY YHCJ1 i PUHIIMITIB IHCTUTYTIB MpaBa.

BucnoBku. OTxe, mig iHCTUTYLIHHUMYU MPUHIMIAMH TIpaBa, 110
3aCTOCOBYIOTBCSl Y KPHUMiHaJbHO-BUKOHABYIM HiSJIBHOCTI MEPCOHATY
OpraHiB Ta yCTaHOB BHKOHAHHS IOKapaHb, CIiJ PO3YMITH Ti BUXiTHI
MOJIOKEHHS, SIKi CTOCYIOTBCS Ta BH3HAYAIOTh XapaKTep i HampsIMH
MOJIAJIBIIION0 PO3BUTKY POOOTH (CITy>kOM) 3a3HAYCHUX OCI0, 110 BH-
3HaYeHi y CreliaibHIX CTAaTYTHHUX 3aKOHaX ab0 HOpMax IMpasa.

[Mopsim 3 1M BapTO BU3HATH, 1[0 MPABOBUUN CTATYC JIOAMHH 1
rpomMajasiHuHa, BKmodaroun nepconan JKBC Ykpainu ta npuHIUIN
WOro JisIbHOCTI, € JIOCHTh aKTYaJbHOK TEOPETUKO-TIPUKIIAHOIO
Mpo0JIEMOI0, BPaXOBYIHOUM 0araTOMaHITHICTh IIOJ0 BU3HAYCHHS IX
3MiCTy, €IeMEHTIB Ta BuiB [4, c. 203].

BaxnBoro y 3B’53Ky 3 MM € HayKOBO OOIPYHTOBaHa MO3UIIis
Xagpantoka M. 1. mono 3akpimiennst y KK Ykpaiau npuHiumis xpu-
MiHAJILHOTO MpaBa, MUIIXOM JOMOBHEHHS HOTO HOBUMH CTaTTSIMH:
ctT. 2-1 «[IpuHIMTH 3aKOHHOCTI»; CcT. 2-2 «[IpuHIMI piBHOCTI rpoMa-
JISTH TIepe]T 3aKOHOMY; CT. 2-3 «[IpuHiun BuHm»; T. iH. [5, ¢. 54-56].

KonrnentyaibHO BUBa)XEHUM € ¥ IHIIMI BUCHOBOK IO CYTI Ii€l
npobnemaTuky, sikoro aimos ['pumyk B. K., a came: B iepapxii
IIPUHIIMITIBY € CBOS JIOTTYHA MTOCITIJOBHICTb.

Haiibinpir 00’€MHUMH € «IIPUHLIUMY KPUMIHAIBHOI TOJITHKI,
OCKUIBKH «apceHam» ii 3aco0iB JOCTATHBO IIMPOKHH, 1 11e HE JIHIIE KPH-
MIHAJIBHO-TIPAaBOBI 3acajiy, a W 3arajlbHONPABOBI, CKOHOMIUHI, BUXOBHI,
opraizaniiigi Tomo. ToMy IpUHIMITM KPUMIHAIBHOTO TPaBa € OpraHid-
HOIO CKJIQJIOBOIO IPUHIIMITIB KPUMIHAJILHOI NOMITUKU. Tak camo, SK i
MPUHIMIH KPUMIHAIBHO-TIPOLIECYaIbHOTO Ta KpUMiHaIbHO-BHKOHABYOT'O
npasa, IPUHIUIK KoAuQiKalii HopM KpEMiHaJIBHOTO TIpaBa [6, c. 621].

[Ipu upoMy 3a3HaueHi NPUHIUIH, K MPABUIBHO BBAKAIOTH bo-
pucos B. 1. ta @pic I1. JI., Oyayun BinazepkaieHHsIM KepiBHUX 3acal
MOJITUKK Y cdepi O0poThOM 31 37I0YMHHICTIO B 3aKOHOJABCTBI MPO
KpUMiHAJbHY BiINOBiAaJIbHICTh, MalOTh BiAMOBIAHI BJIACHI OCOOIH-
BocTi [7, ¢. 35].

Buxonsuu 3 1iporo Kon6 O. I'. 3BepHYB yBary HayKOBIIiB Ha TOM
¢akr, 1m0 o0y 10Ba KPUMiHATIBHO-BUKOHABYOI MOJITUKK Ha ITiJICTaB1
CUCTEMH BIJIIOBIIHUX ¥ MPUHIUIIB — 1€ HeOOXiIHAa yMOBa i KUTTE-
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nisutbHOCTI [8, ¢. 32]. Pazom 3 TuM Ha mepekonanHs ®pica I1. JL.,
CKJIAJIHICTh I[LOT'O MPOIIECy MOJSrae B TOMY, 110 3a3Ha4eHa MOMITHKA
€ eneMeHToM cdepu OOpOoThOM 31 3JIOYMHHICTIO B IIUJIOMY, TOMY
MPUHIUITH TEPIIOT He MOXKYTh OYTH MOBHICTIO 3BEJICHI 10 TPUHIIMITIB
apyroi [9, c. 79].

30Kpema, MPHHIMIKM KPUMiHaJbHO-BUKOHABYOTO 3aKOHOJABCTBA,
BiZJoOpakatoun CyTh BUKOHAHHS MTOKapaHb, CTAHOBIISITH COOOI0 Opi€H-
TUPH 7151 cy0’€KTIB BUKOHAHHSI [TOKapaHb, 3aBISIKH SKUM 3a0e3medy-
€THCSl OJHOMAHITHHH MiOXiA 70 AiSUTBHOCTI, CIIPAMOBaHOI Ha JOCST-
HEHHSI METW TIOKapaHHS, MO3asK BOHM MICTATh y coOi igeasbHi
YABIICHHS TIPO peasibHy METY KpHUMiHaIbHO-BUKOHABYOI JisUTBHOCTI, a
TaKOX PO Pe3yJIbTaT IMUISCIPSIMOBAHUX 3yCHIIb aJIMIHICTpallii OpraHiB
Ta yCTaHOB BUKOHAHHs mokapans [ 10, c. 19].
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Joxyxa A. H., JInxosunkuii 5. A.

O HEKOTOPBIX THCTUTYLHUOHAJIBHBIX ITPUHIUITAX
YIrOJIOBHO-UCIHIOJITHUTEJIbHOM JESTEJIbHOCTH
HEPCOHAJIA OPTAHOB U YUYPEXJIEHUI
UCHOJIHEHUSI HAKA3SAHUI YKPAUHBI

B cmamve ocywjecmenen ananuz omoenbHuIX UHCMUMYYUOHATLHLIX NPUHYUNOG
V20N0BHO-UCNOTHUMENbHO2O 3AKOHOOAMENbCMBd, KOMOopble ONpeoesiom UCXOOHble
NON0JICeHUs OeAMENbHOCMU NEPCOHANA OP2AHO8 U YUPedCOeHUll UCNOHEeHUs HaKA3a-
HUll 8 chepe UCNOIHEHUs HAKA3AHUL, YCMAHOBIeHbl NPoOeMbl UX peanu3ayuu Ha
npakmuxe, a maxice copmynuposansvl HayuHo 000CHOBAHHbIE NYMU UX PeuleHUs No
cywecmsy.

Knroueevie cnosa: uncmumym npasa; npuHyunvl npagd; NepCoHAi OPeaHO8 U
yupexcoenull  UCNOHEHUs  HAKA3AHU,  UCNOJHEHUs  HAKA3AHUL,  Y20N08HO-
UCNOTHUMENbHAS 0esIMENbHOCb.

Dzhuzha O. M., Likhovitsky Y. O.
ABOUT SOME INSTITUTIONAL PRINCIPLES
OF CRIMINAL EXECUTIVE ACTIVITY OF PERSONNEL
OF BODIES AND INSTITUTIONS OF IMPLEMENTATION
OF PUNISHMENT OF UKRAINE

The article analyzes the separate institutional principles of the criminal-
executive legislation, which determine the initial provisions of the activities of the
personnel of the bodies and penitentiary institutions in the field of execution of
punishments, identify the problems of their implementation in practice, as well as
formulate scientifically substantiated ways of their solution in essence.

Key words: law institute; The principles of law, Personnel of penitentiary
bodies and institutions, Execution of punishment,; Criminal-executive activities.
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CHEIIAJIICT BiUIUTY JOKYMEHTAJIBHOTO 3a0e31e4YeHHs [ 0JI0BHOTO
ynpasiiaas HamionansHoi nominii B KuiBerkiit oonmacti, M. Kuis
PO JESKI 3SMICTOBHI EJIEMEHTHU TIOHATTSA
«KPUMIHAJIbBHO-BUKOHABYA NIAJIBHICTD
HNEPCOHAJIY OPT'AHIB TA YCTAHOB BUKOHAHHSA
INOKAPAHb»

Y cmammi eusedeno asmopcvke noHamms «KpUMIHATLHO-8UKOHAGHA Oisllb-
HICMb NEPCOHATY OPeaHié MA YCMAHO8 GUKOHAHHS NOKAPAHbLY, 4 MAKONIC 30IUCHEHO
AHANi3 0esKUX CUCEMOYMBOPIOBAIbHUX O3HAK, WO CKIA0AIOMb 1020 3MICM, 3 YpPaxy-
BAHHAM HAAGHUX MEOPEeMUKO-NPUKIAOHUX NpoOaeM MAd OOKMPUHATLHUX NiOX00i8 3
03HAYeHOI MeMamuKu 00CiONCEeHH.

Knruosi cnosa: kpuminanvHo-6uKoHagYa OIAILHICIb, NEPCOHAN OP2aHI6 Ma
YCmarnoe 6UKOHAHHA NOKAPAHb, cqbepa BUKOHAHHS NOKAPAHb, 6UKOHAHHA NOKAPAHb,
6100y6aHHs NOKAPAHb, CYO €KMU KPUMIHATbHO-BUKOHABUUX NPABOGIOHOCUH, 3AC)-
0oicenUll, YUACHUK KPUMIHATILHO-8UKOHABYUX NPABOBIOHOCUH.

IMocTranoBka npodaemu. Came cUCTEMHHUX BIacTUBOCTEH i Opa-
Kye cboroani TuM Hopmam KBK, 1m0 crocytoTbes mincTas peanizamii
MPOIECY BUKOHAHHS-BINOyBaHHS TIOKApaHHs, SKWH, Y CBOIO Yepry,
JIOKUTh B OCHOBI KPUMIHAJIbHO-BHKOHABYOI JISUTHOCTI TEPCOHAIY
OpraHiB Ta yCTAHOB BUKOHAHHS TIOKapaHb Y KpaiHu.

Sk y 3B’3Ky 3 uM 3ayBaxuB CtenaHiok A. X., OCHOBHUM Hamps-
MOM JIiSUTbHOCTI OpraHiB Ta YCTaHOB BUKOHAHHS IOKapaHb, [0 HAJA€
ili SIKICHO BH3HAYEHHX XapaKTEPUCTUK, CIiJl BBOKATH KPUMIHAIBHO-
BUKOHABYY JISUTBHICTD, CIIPSIMOBAHY Ha pealizallifo KapH, sK OIHi€l 3
1ijer mokapanHs, BuzHaueHux y cr. 50 KK Ykpainu [1, ¢. 7].

VY Hayli KpUMiHaJIbHO-BUKOHABYOTO MpaBa y CTPYKTYpi KpHUMi-
HaJbHO-BUKOHABYOI JiSTILHOCTI BHJIUISIOTH: 00 €KT, Cy0’€KTH, ydac-
HUKIB, METY, 3aC00M Ta pe3ynbratu [2, c. 15].

OO6’eKTOM KpUMiHAJIBbHO-BHKOHABYOI AISUTBHOCTI MEPCOHATy Op-
raHiB Ta yCTAaHOB BUKOHAHHS IOKapaHb € JIBOEIUHUI MPOIIEC BHKO-
HaHHS-BiAOyBaHHS ToKapaHHs. [Ipy 1IbOMY Mill BUKOHAHHSM IOKa-
paHb PO3YMIEThCS 3aCTOCYBaHHS IMMH 0OcCO0aMU JIO 3aCYIKEHUX
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JIep’)KaBHOTO MPUMYCY, TOOTO LS HEBiJ’€MHa YacTHHA 3a3HAYCHOTO
MPOIIECY TOJISTAE B MPOIEAYPI OOMEXEHHS MpaB Ta CBOOO] OCTaHHIX,
SIKi € 3MICTOM THX MOKapaHb, 10 BuzHaveHi y KK Ykpainu [1, ¢. 7].

VY cBoro 4epry BijiOyBaHHS TOKapaHHS — Iie 3a0e3MeUeHU JepxKa-
BHUM MPHUMYCOM MPaBOBHUH CTaH 3aCy/PKEHOT0, 110 HACTAE IICJIS TOTO,
K OOBHHYBaJbHUIM BUPOK HaOpaB 3aKOHHOI CHJIM, 1 TIOJISATAE Y MiAMO-
PSIKYBaHHI TMOBEAIHKM 3aCyKEHOIO0 OOMEKEHHSM TpaB Ta CBOOO,
nependadennx y KK Ykpainu BignoBinHiuMu mokapanasiMu [2, c. 15].

I[lpy upoMy cimig MaTH Ha YyBa3i, SK MNPaBHIbHO BBAXAE
Crenantok A. X., 10 BiIOyBaHHS MOKapaHHSI MOXIIMBE JIHILIE y Me-
XKax KpUMiHaJIbHO-BUKOHABUMX MPaBOBITHOCHH, 1[0 BUHUKAIOTh MK
aJIMIHICTpaIli€l0 OpTraHiB Ta YCTaHOB BUKOHAHHS IOKapaHb Ta 3acy-
moxennmi [1, c. 8.

Cy0’exToM BUKOHAaHHS NOKapaHb Buctynae nepconan JKBC Vk-
paiHM, a He aJMiHICTpallisl OpraHiB Ta YCTaHOB BUKOHAHHSI MIOKapaHb,
Ha YOMY HaroJsTraloTh JAesKi HayKoBli [2, c. 16], a cy0’exkToMm BifOy-
BaHHS MOKAPAHHS — 3aCyKEHUM.

Jo 3acobiB  KpHUMIHAJIBHO-BUKOHABUOI [ISUTBHOCTI TEPCOHATY
JKBC Ykpainu BigHOCATHCS HOPMU KPUMiHATEHO-BUKOHABYOTO TIpaBa
Ta MaTepialbHO-TIpeaMeTHI 3acobu (OyaiBii Miclk M030aBIeHHS BOJII,
3aXMCHI CIOpY/H, CUCTEMa OXOPOHH, CUTHANI3alii, T.iH.) [2, c. 16].

Kpim mporo, yuactp y KpUMiHaJIbHO-BUKOHABYIN JisTbHOCTI Oe-
PYTh # iHIII ocoOu ((i3uvHI Ta IOPUINYHI), SKi B HAYKOBHUX JKepenax
OTPUMAJIM Ha3BY «y4YaCHUKIB KPUMIHAJIbHO-BUKOHABUKX MPABOBITHO-
cun» [3, ¢. 22-25], To0TO 11€ Ti 0COOH, 0 MPUUETHI J0 I[HOTO Pi3HO-
BHJLY JisUTbHOCTI, MalOTh KOHTAKTHU 3 aJIMIHICTPAIII€IO 1 3aCyKCHUMH,
OJTHAK HE HAJJICHI MOBHOBAXXEHHIMHM IIIOJI0 peaii3allii Kapu, 3acTo-
CyBaHHS IPUMYCOBHX 3aXO0[iB [2, c. 16].

Tak, B WiJIOMY, HAa TEOPETUKO-NIPUKIAJAHOMY PiBHI YSBISETHCS
3MICT KPUMIHAJIEHO-BUKOHABYOI JIISUILHOCTI TIEPCOHANy OpraHiB Ta
yCTaHOB BUKOHAHHS TOKapaHb Ykpainu. [Ipu npomy goci Hi Ha JOKT-
pUHAJILHOMY, Hi Ha MPaKTUYHUX PIBHAX TaK 1 HE BUBEAEHO 1€ TIOHST-
T y BuAl Aedininii (Big nat. definition — KopoTke BU3HAYEHHSI KO-
rochk HOHATTA [4, ¢. 191]), 110 BaXJIMBO 3 OTJISAY BUPIIICHHS 3aBJaHb,
MOB’SI3aHUX 3 YAOCKOHAJIECHHSM IPAaBOBOTO MEXaHI3My JisUIBHOCTI
nepconany JIKBC Ykpainu y cygqacHMX yMOBax.
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Mera cTaTTi — 31IHCHUTH aHAJI3 JNESIKUX CHCTEMOYTBOPIOBAIIb-
HUX O3HAK, 10 CKJIaJIal0Th 3MICT MOHSTTS «KPHUMiHAJILHO-BUKOHABYA
JISTIBHICTH MEPCOHANY OpraHiB Ta YCTaHOB BHKOHAHHS MOKapaHb» 3
ypaxyBaHHSIM HasSiBHUX TEOPETHKO-NPUKIAJHUX MPOOIeM Ta JOKTPHU-
HAJIBHUX MIAXOAIB 3 O3HAYEHOT TEMATUKH JTOCI1KEHHS.

AHani3 ocra”Hix gocaimxenb 1 myOaikamiii. Teoperuko-
METOIOJIOTYHOIO OCHOBOIO HAMMCAHHS CTATTi CTANM Tpalli BITYM3HIHUX
1 3apyODKHHUX YYEHUX, Y SIKHX 3aKJIaJeHO OCHOBHM HAayKOBOI MpoOIeMn
010 (hOPMYJIIOBAHHS TIOHATTS «KPUMIHAILHO-BUKOHABYA JIISUTHHICTh
MepcoHally OpraHiB Ta YCTaHOB BUKOHAHHSI MOKapaHby. Cepesl HUX Hay-
KoBi opoOku AetyxoBa K. A., Anronsna 0. M., banaypku O. M., ba-
mpu B. A., boratuprosa I. I'., boratupsoBoi O. L., T'anmas A. O., I'peua-
uioka C. K., [bxyxi O. M., Henucosoi T. A., Kapnens L. ., KoBanen-
ka B.B., Konnparinmuoi B. B., Komnoryna I. M., KoHorenbscbko-
roB. ., Mapuyk O.A., Mepkynosoi B.O., IlanosaB.I., Ilept-
miB. A, PagoBal. O., Crenantoka A. X., Tpybnukoa B. M., fko-
e 1. C. Ta iH.

Buxnan ocHoBHOro marepiaiy. SKiio y3araabHUTH JesKi HAyKO-
Bl MiJXO/U 3 03HAYEHOI MPOOJIEMATHKU Ta HOPMATUBHO-TIPABOBI eJie-
MEHTH il BifoOpaKeHHs, TO MO)KHa BHBECTH HACTyITHE BH3HAUCHHS
MOHATTS «KPUMIHAJIBHO-BUKOHABYA JIISUIBHICTH [EPCOHATY OpTaHiB Ta
YCTaHOB BUKOHAHHS TIOKapaHby, a came — 1e podoTa, 10 3IiHCHIOETh-
Cs y MeXax CBOiX IOBHOBRKEHb Yy BH3HAUYEHOMY KpPHMiHAJIBHO-
BUKOHABYOMY 3aKOHOJABCTBI YKpaiHH (i3MUHUMH 0co0aMH Ta sKa
CHpsSMOBaHA Ha Peaizallilo MPaBOOOMEXKEHb IIIO/I0 3aCyIKCHUX, SKi
BCTaHORBJICHI B 3aKOHI Ta 3aKpIIUICHI 1HIMBIIyalbHO Ui KOXHOIO i3
HUX y BUPOKY CyAy, Bi[IIOBIHO JI0 3MICTY JBOEAMHOTO MPOIECY BH-
KOHaHHS-B1I0YBaHHSI MIOKapaHb, 10 3a0€3MEUYETHCS ACPIKABOIO Y BUII
MPaBOBUX MiAICTaB, IPUHLMITIB, (JOPM, METOIIB, 3ac00IB 1 rapaHTiil pe-
amizarlii 3a3Ha4eHol QyHKIII.

OTke, 10 CHCTEMOYTBOPIOIOYHX O3HAK, IO CKJIAJAIOTh 3MICT Jia-
HOT'O TIOHSTTS, BApTO BiIHECTH HACTYITHI:

1. 3a3HaveHa nisubHICTH — e pobora. Came y TaKOMy KOHTEKCTI
O3S AAETHCS 1€ CII0BO y TIIYMAuHUX CIOBHHKAX [5, ¢. 150].

2. Bkazana JisuTbHICTB 3MIHCHIOETHCA YITKO BU3HAYEHHMH Y KpHU-
MiHaJIbHO-BUKOHABYOMY 3aKOHOJaBCTBI 0CODaMH.
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3. KpuMiHanbHO-BUKOHABYA MisUTBHICTD 3IHCHIOETHCS TIEPCOHA-
nom JIKBC VYkpainu y Mexax Horo moBHOBaXEHb.

4. Bunu nepcoHaiy OpraHiB Ta YCTaHOB BUKOHAHHSI TIOKapaHb Ta
BUMOT'H JI0 HBOTO BCTAaHOBIIOIOTHCS Y KPHUMiHAJIbHO-BUKOHABUYOMY
3aKOHOJABCTBI YKpaiHH.

5. KpuMiHanbHO-BUKOHABYA JISUTBHICTH TEPCOHAY OPraHiB Ta
YCTAaHOB BUKOHAHHS MOKapaHb Mae OyTH CIpsAMOBaHa Ha peatizaiilo
MPaBoOOMEKEHb MIONO0 3aCyPKEHHX, 10 BCTAHOBJIEH] B 3aKOHI Ta 3a-
KpITUICH] 1HAMBIIyaJbHO JJIs1 KOKHOTO 13 HUX Y BUPOKY CYIY.

6. KpuminansHO-BUKOHABYA JisuTbHICTH Tiepconany JIKBC VYkpa-
{HM Mae 3/iHCHIOBATUCH BIAMOBIIHO JI0 3MICTY JBOEIMHOTO IPOIECY
BHUKOHAHHS-BiI0yBaHHS TIOKapaHb.

7. KpuMiHanbHO-BUKOHABYA JISUTBHICTH TEPCOHAY OPraHiB Ta
YCTAHOB BHKOHAHHS MOKapaHb 3a0e3MeYyeThCsl IePiKaBo0 Y BUIIISAL
MPaBOBHX IiACTaB, MPUHIMIIIB, OpM, METOIB, 3ac00iB 1 rapaHTiii ii
peasizariii.

8. KpumiHanbpHO-BUKOHABYA JiSUTBHICTE € JIMIIE OAHI€I0 13 QyHK-
il, 10 MOKJIAaIAI0ThCsl Ha TIEPCOHAJ OPTaHIB Ta YCTAHOB BUKOHAHHS
MOKapaHb.

OTxe, HasiBHICTh yCiX BOCBMH CHCTEMOYTBOPIOIOUMX O3HAaK IO-
HATTS «KPUMIiHAJIbHO-BUKOHABYA JIISUTBHICTh IEPCOHANY OpraHiB Ta
YCTaHOB BUKOHAHHS MOKapaHb» € 00OB’SI3KOBOIO Ta TaKOK, IO BH-
3Ha4ya€ y MOBHOMY 00Cs3i HOTo 3MICT, a TaKOX BigoOpakae Horo co-
1iaJIbHO-IPABOBY PUPO/TY.

[linOuBaroun MiJCYMKH 3 LOrO MUTaHHS MOHOrpadiyHOro J10C-
JIJKEHHS, BAPTO KOHCTAaTyBaTH HACTYITHE:

1. [IpaBa Ta 060B’a3ku nepconany JAKBC Ykpainu, kpiM THX, IO
Bu3HaueHi B 3akoHi Ykpainm «[Ipo J[lepxkaBHy KpHMiHaJIbHO-
BHUKOHABUY CITyxOy YkpaiHu» (cT. 18), BCTaHOBIIOIOTHCS, SIK IPABUIIO,
B MeXaX KOMIIETeHIIii THX OpPraHiB Ta yCTaHOB BHKOHAHHS MOKapaHb,
y SIKMX BOHH ITPOXOASTH CITYK0y a00 MpaIfiooTh.

2. KpuminanbHo-BUKOHaBYA JisuibHICTH TiepcoHaiy JIKBC VYkpa-
{HM TiANOpsIIKOBaHA BUKOHAHHIO 3aBAaHb KPHMiHATBHO-BHKOHABYOTO
3akoHonaBcTBa (4. 2 ct. 1 KBK), a Takox 3aBaaHb, MMOKJIAJCHUX Ha
BIJIMOBiAHWH opraH abo ycTaHoBy BUKOHaHHS mokapans (cT. 11 KBK,
3akoH Ykpainu «[Ipo npobarito»), i HOCHTh OQiliitHHIA XapaKTep.

167



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

3. [IpaBa Ta 00OB’SI3KM MEPCOHATY OpraHiB Ta yCTAaHOB BHKOHAH-
Hs nokapasb (cT. 18 3akony Ykpainu «IIpo Jlep:kaBHy KpuMiHAIBHO-
BHUKOHABUY CIyxO0y YKpaiHu») MaloTh €IHICTh (HaBiTh 1 B 3aKOHi Bi-
noOpakeHi B ONHIM CTaTTi), CBOEPIMHICT SIKOT MONATAE B TOMY, LIO
ixHI paBa OHOYACHO € 00OB’si3KamMH (TipaBa MOBMHHI BUKOPHUCTOBY-
BaTHCs B iHTepecax CcilykOu), a oOOB’S3kM — mpaBaMu (iHaKIIe
000B’sI3KM HE MOXKHA OyJie 3AiHICHUTH).

4.3nificaenns mepconanoMm JIKBC Vkpainm cBoix mpaB i
00O0B’SI3KiB TapaHTY€EThCSI JEPKaBOl0 Ha 3akoHoAaBuoMYy piBHi (KoH-
CTUTYILi€I0 YKpaiHU Ta 3aKOHAMH YKpaiHu).

5. 3aKoHHI PO3MOPSIKEHHS 1 BUMOTH MEPCOHAITY OpraHiB Ta yc-
TaHOB BHKOHAHHS NOKapaHb OBUHHI BUKOHYBATUCH 3aCYIKCHUMH Ta
IHIIUMH yYaCHUKaMH KpPUMiHAJIbHO-BUKOHABYOI AiSUTBHOCTI.

6. Ilepconan JIKBC VYkpainu mae mpaBo Ha IPOCYBaHHS IO CITy-
x01 Ta Kap’epHE 3POCTaHHA.

7.1ixg yac 3aiCHEHHS] KPUMiHAIBHO-BUKOHABYOI MiSUTBHOCTI Te-
penbaueHo OOMEXEHHsI 3araJlbHOIPOMAaJITHCHKHX TpaB i 00O0B’SI3KiB
nepconanry JIKBC Vkpainu 3 MeTOr0 MifBUINECHHS €(pEKTUBHOCTI Ta
Pe3yABTaTUBHOCTI HOTo Tpare3aarTHocTi (cT. cT. 15-16 3akony Ykpai-
Hu «[Ipo [lepkaBHYy KpHUMiHaJIbHO-BUKOHABUY CIY:KOy YKpainu»; 3a-
koH Ykpainu «[Ipo aepxkaBHy ciyxOy»; 3akoH Ykpainu «[Ipo 3amo-
OiraHHs KOpYyMLii»; T. iH.).

8. Jlns mepcoHaly OpraHiB Ta yCTaHOB BHKOHAHHS MOKapaHb Ie-
penbaueni 3akoHoM minbru (cT. 23 3akony Ykpainu «Ilpo HepkaBHy
KpUMiHaJIbHO-BUKOHABUY CITYyXO0y»), a TAKOXX BCTAHOBJICHA ITiBHUILE-
Ha BIMOBIAAJILHICTh 32 BUNHEHI HUMU TpaBONOpyIIeHHs [6, ¢. 175].

[opsia 3 MM, HABITH 32 HAABHOCTI 3a3HAYCHMX KOHCTUTYIIHHUX
Ta IHIIMX HOPMATUBHO-TIPABOBUX MiJACTaB KPUMiHAJIBHO-BUKOHABYOL
nismeHOCTI TiepcoHany JJKBC VYkpainu, npaBoBUil MexaHi3M peai-
3amii UMK ocobamu 1aHol (PYHKINI € HeJOCKOHAIMM. 30KpeMa, OK-
peMi ¢axiBii y 3B 53Ky 3 LIMM 3BEPTAIOTh yBary Ha:

a) HeOOXITHICTh KOHKPETH3AIlil 1iJIeH JisUIBHOCTI IepCOHAITY Op-
TaHiB Ta yCTAaHOB BUKOHAHHSI TOKAPaHBb;

0) po3MeKyBaHHsI 3aBJaHb JISJIbHOCTI 3a3HAYCHUX OCI0, SIKI BH-
KOHYIOTH Pi3HI BHIM MTOKapaHb;

B) HEAOCTATHBO BPETYJIbOBAHY CUCTEMY rapaHTIH iX epeKTHBHOT
misibHOCTI [7, ¢. 83].
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Buxopsun 3 1bOro Ta 3 OTpUMaHUX Y XOJi JaHOTO JOCHTIIKEHHS
pe3ynbTaTiB, CIil MIATPUMATH HAYKOBO OOTPYHTOBAHI MPOIMO3MIIiL
THUX yYEHUX, sIKi HANONATAIOTh Ha PO3pOOJICHHI Ta 3aTBEPKEHHI HO-
BOT'0 3aKOHOAABUOTO aKTa, SIKMH OM CTOCYyBaBCS OpraHi3alliiHUX MH-
TaHb AisbHOCTI nepcoHany JIKBC VYkpainu ta BimoOpaxaB y coOi
TaKi acleKTH:

1) xnmacudikamiro nepcoHany, mpuuoMy sK Kinacudikamii 3a cra-
TycoM (Ha CHIBpOOITHUKIB Ta BiIbHOHAMMaHUX MPAIliBHUKIB), TaK, i
000B’s13Kk0B0O, (pyHKIiOHATBHOI Kiacudikamii (3a (QyHKIIOHATBHUMH
MiAPO3/iTaMK OpraHiB Ta YCTAaHOB BUKOHAHHS ITOKAPaHb);

2) 3abe3neyenHs sikicHoro nepconany JKBC VYkpainum (minbip
Ta MAroTOBKA IUX 0Ci0, CHCTEMa PO3BUTKY NEPCOHAINTY; CHCTEMa BH-
MOT 111010 TTPOo(heCiiHOT MisIIbHOCTI 3a3HAYEHUX OCI0);

3) opraHnizaliiiHi NMUTaHHS TiSUTGHOCTI TMEpCOHANy OpraHiB Ta
yCTAHOB BUKOHAHHS MMOKapaHb (3aBAaHHS 1 QPyHKIIi OKpEMUX KaTero-
piit nux ocid);

4) cucrema rapaHTiii eeKTHBHOCTI AisuiibHOCTI iepcoHany JIKBC
VYkpainu (paBoBHi, coliaTbHAHN, QI3MYHUI 3aXHUCT MEPCOHATY, HAIEK-
HE MaTepiaJibHe CTAHOBUIIE, MTCHCIHHE 3a0e3nedeHHs) [7, ¢. 83—-84].

Sx 3 1pOro MPUBOAY NPaBWIBHO 3po0HIa BUCHOBOK KO-
Benb [. C., He TUIBKM 3acy/KeHi Ta yB’sSi3HEHHI MOTPeOyIOTh HAJIEK-
HOT'O CTaBJICHHS Ta YMOB iCHyBaHHs. Y BIITHOCHHAX i3 TIEPCOHAIOM
VBII o6om cTopoHam Mae OyTH HaJaHO BiIMOBIIHUI piBEHb MPaBO-
Boro 3axucry. [Ipy LbOMY KOAHA CHCTeMa YIpPaBIiHHS HE CTaHe
edexTuBHO (GYHKIIOHYBATH, SKIIO He Oyae po3pobiieHa eeKTHBHA
MOJIE)Ib MOTHUBAIlii, OCKIJIBKM MOTHBAIlis CIIOHYKAa€ KOHKPETHOTO 1H-
JIMBIIa 1 KOJIGKTUB B IIJIOMY JIO JOCSATHEHHS OCOOMCTHX 1 KOJICKTHB-
HHUX I(ieit [8, c. 5].

OnHuM i3 e1eMEeHTIB 1 HallpsIMiB peajti3allii [bOro CTpaTeridyHoro
3aBJIlaHHA € YJOCKOHAJIeHHSI HOPMAaTHBHO-TIPABOBUX 3acajl KpUMi-
HaJIbHO-BUKOHABYOI IisutbHOCTI mepconany JKBC VYkpainu, aeski
IUISXY Ta 3aXO0JU IIOJI0 SKICHOI BUJIO3MIHM SIKMX PO3pO0JICHO Ta Ha-
YKOBO OOIPYHTOBAHO 3 ypaxyBaHHSM i THX MPOIMO3UIIIH 1 3ayBaKeHb,
10 BUKJIAJIeH] Ha TOKTPUHAIBHOMY PiBHI [9] Ta B poeKTax 3aKOHiB,
SIKI pO3MIIAAIOTHCS Y BIINOBIIHUX KoMiTeTax BepxoBHoi Paqu Ykpa-
inu [10]. Ilpu 1poMy, SIK CIYIIHO 3ayBaXKYIOTh OKpEMi JTOCITITHUKH,
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HasBHA cydacHa 0a3za YKpaiHU CBiIYHMTH MPO Te, IO B Hil, y IJIOMY,
BpaxoBaHi He TUTbKW HalllOHAJIbHI, a i €BponeichKi BUMOTH 1 CTaH/a-
PTH, i IPUTOMY MOXKHA CIIOCTEPIraTH MOBHY «XBOPOOIHUBICTE» Yy ce-
pax mpaBOBOrO PEryIIOBaHHS, MpaBopeatiallii, MpaBo3acTOCYBaHHS,
SKY TIOSICHUTH BaXKKO, SIKIIO BPaxyBaTH TLNbKH XMOW THX YW 1HIIUX
MpaBo3acTocyBalbHUX MexaHi3MiB [11, c. 11].

OTKe, KOHCTHTYIIMHI Ta iHIII MPaBOBI MiICTaBU KPUMIHAIBHO-
BHUKOHABYOI AiSUIBHOCTI MEPCOHATY OpraHiB Ta YCTAHOB BHUKOHAHHS
MOKapaHb — II€ T€ TOJIOBHE, HAa YOMY I'PYHTYETHCS po0O0Ta 3a3HAYEHNX
ocib Ta ckiazae ii 3MICT, a TAKOXK NPUHIMIHN, (POPMH, METOIH, 3aCO0U
3aKOHI, IHIIUX HOPMATUBHO-TIPABOBUX aKTaxX, BKIIOYAIOYU MiJ3aKOH-
Hi, IO PETYyJIIOI0Th CYCHUTbHI BITHOCHHH, SIKI BHHUKAIOTh Y XOJli BH-
KOHAHHS-BiIOYBaHHs KpUMIHAIBHUX TTOKAPaHb.

BucnoBku. Y konrekcri aisibHOCTI epconany JAKBC Ykpainu,
3aJISKHO BiJl METH TOKapaHHs, Mo Bu3HaueHa B 4. 2 ¢T. 50 KK Ta 4. 1
cr. 1 KBK VYkpainu, MokHa mopsii 3 KpEMiHaJIbHO-BUKOHABYOIO BU-
TUTH ¥ iHm QyHKIIT: a) BUnpaBieHHs; 0) pecomiamizanii; B) 3amo-
OiraHHg BYMHEHHIO HOBUX 3JIOYMHIB 3aCy/PKEHHMH; T) 3amoOiranHs
BUMHEHHIO 3JIOYMHIB IHIIMMU 0c00aMu; T) 3aro0iraHHs TOPTypaMm Ta
HEJTIOJICBKOMY a00 TakoMy, IO TIPUHUXKYE TiTHICTh, TIOBOKEHHIO 13
3aCyPKEHUMH.

Kpim 11p0r0, HayKOBIIi BUOKPEMITIOIOThH COLliajbHO-TIEIATOTI4YHY,
TPYZAOBY, ONEPATHBHO-PO3LIYKOBY Ta iHIII BHIM IiSUTBHOCTI Mepco-
Hany IKBC VYkpainu [2, c. 7].

Buxonsuu 3 icHyrounx kiaacudikalliii mepcoHaisy OpraHiB Ta yc-
TAHOB BHKOHAHHS MOKapaHb, 110 BU3HAUCHI HA JOKTPUHAIEHOMY PiB-
Hi, MO>KHA Ha3BaTH ¥ Taki QyHKIIT KX 0oci0, SK: rOCOAapChKi; caHi-
TapHi; IPOCBITHHUIIBKI; maTpoHaTy [12, c. 250].
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Koub6 A. I'., Pemera B. B.

O HEKOTOPBIX COJEPXKXATEJIbHBIX DJIEMEHTAX
MOHATUS «YTOJOBHO-UCITOJIHUTEJIbHAS
JNESITEJIBHOCTDb IEPCOHAJIA OPTAHOB U
YYPEXKJIEHUN UCITOJTHEHUSI HAKA3AHUI»

B cmamuve gvigedero asemopcKoe norHAmue «)y20/106HO-UCNOJIHUMENbHAS Oesi-
MmeJIbHOCb NePCoHAla opeaHos u ywpeo;cc)enuﬁ UCROTIHEHUsI HAKA3AHULLY, d MaKice
npoeeOeH AHANIU3 HEKOMmopblxX cucmezwoo6pa3y}ou4ux NPU3HAKOE, COCMABIAIOWUX eco
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cooepacanue, ¢ Y4EMoOM CYWECMEYIOWUX MeoPemuKo-npUKIAOHbLIX npoobiem u
OOKMPUHATLHBIX NOOX0008 NO YKA3AHHOU MeMamuKe Uccie008anusl.

Kntouesvle cosa: y20106H0-UChOIHUMENbHASL OSSIMELHOCHb, NEPCOHAL OP2AHO8 U
VUPENCOCHUL UCNONIHEHUsL HAKA3aHUT, Chepa UCROHEHUsl HAKA3AHUL, UCHOTHEHUe HAKA-
3aHUil, OMObIGAHUE HAKAZAHUL, CYOBLEKMblL Y20N08HO-UCNOIHUMEILHBIX NPABOOMHOULE-
HUIL, OCYHCOCHHBIM, YHACHTHUK Y20N08HO-UCNOIHUMEIbHBIX NPAGOOMHOUEHUL.

Kolb O. G., Remeha V. V.

ABOUT SOME CONTENT ELEMENTS OF THE CONCEPT
OF «CRIMINAL EXECUTIVE ACTIVITY OF PERSONNEL
OF AUTHORITIES AND PENALTIES OF PENALTIES
IMPLEMENTATION»

The author's concept of "criminal-executive activity of the personnel of bodies
and institutions of punishment" is deduced from the article, as well as an analysis of
some system-forming features that make up its content, taking into account existing
theoretical and applied problems and doctrinal approaches in the identified subject
of the study.

Key words: criminal-executive activity;, Personnel of penitentiary bodies and
institutions, Scope of punishment; Execution of punishment; Serving punishment,
Subjects of criminal-executive relations;, condemned; Participant in criminal-
executive legal relations.

VIIK 343.85
Komoryn 1. M.,
JIOKTOp IOPUANYHUX HayK, rmpodecop,
3aCITy)XEHUH I0pUCT YKpaiHu, IPOPEKTOp 3 HABUAIBHOI podoTH,
IHcTuTyT CiryxOu 30BHIIIHBOT pO3BiaKKH YKpaiHu, M. Kuis;
Pynenxo B. I,
3aCTYIHUK HaYaJIbHUKA B1JUIIJTY YIIPaBIIiHHS HATJISLY
3a J0JIep )KaHHSAM 3aKOHIB IPH BUKOHAHHI CYJIOBUX DillleHb Y KPUMiHATBHUX
MIPOBA/PKEHHSX Ta IHIINX 3aXO0/(iB IIPUMYCOBOT'O XapaKTepy B MiCIISIX
HecBoOoM ['eHepanbHOT pokypaTypu Y kpainu, M. Kuis

HNEPCOHAJI OPTAHIB TA YCTAHOB BUKOHAHHAA
MOKAPAHbD SIK CYB’EKT KPUMIHAJIbHO-BUKOHABYO1
JISAJIBHOCTI B YKPATHI

Y emammi 30iticneno 0ocnioocenns smicmy OibHOCMI NEPCOHATY OPeaHié ma
YCMaHo8 BUKOHAHHA NOKApaHnb YKkpainu sk cyb’eKma 6UKOHAHHS NOKAPAHb, 3d pe-
3YALMAMAMU AKO20 BU3HAYEHT OCHOGHI NPOOIEMHI MOMEHMU 3 YuX NUMaHb, a ma-
KOJIC CGhopMYTbOBaHT HAYKOBO OOTPYHMOBAHT WIAXU iX GUPIWLEHHS NO CYMI.

Knruosi cnosa: npasosionocunu; cy6’ekm npasa; ob’ckm npasa, nepcoHd;
3acyoocenutl;, cghepa GUKOHAHHA NOKAPAHL, KPUMIHATLHO-BUKOHABHA OILIbHICIb,
Op2aHu ma yCmaHo8u GUKOHAHHS NOKAPAHb.
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MocranoBka npodaemu. 3 tpaBHs 2016 poky, Komu Ha TincTaBi
noctanoBu KaGinery MinicTpiB Ykpainu BiOysiock MOBHE MiANOPSI-
KyBaHHS JlepaBHOI KpWUMIHAILHO-BUKOHABUOi CIYyXOHM (mami —
JKBC) Ykpainu, B Hamiii JepkaBi po3novaBcst HOBU, YePrOBHH Te-
pioa pedopmyBaHHs KpEMiHAJIbHO-BHKOHABYOI [isTBHOCTI.

3BHUaiiHO, 10 HEOOXiTHOIO YMOBOIO OYAb-SKUX NEPETBOPEHb Y
CYCHUIBCTBI € HAJNGKHWUN HAayKOBUH CympoBim i€l mismbHOCTI. Tum
OLUTBIIIE, 1[0 HU3BKHI PIBEHB 1 PE3YJIBTATUBHICTh TOMIEPEIHIX pedopm
y cepi BUKOHAHHSI TOKapaHb Y KpaiHH, sKi 3/iliCHIOBaIHMCh Oe3nepe-
pBHO 3 1991 poky, Oynu oOymoBieHi caMe Hee(eKTUBHUM BUKOPHC-
TaHHs Y 3a3Ha4YEHOMY MPOIECi MOTEHIIIMHUX MOXKJIMBOCTEH HayKOB-
1iB, y TMepuly uepry, KpHMiHaJIbHO-BHKOHaBYOro mpodimo. Ilpu
bOMY Ha JOKTPUHAIBHOMY PiBHI 3aIMIIAIOTHCS HE JOCHTH JIOCIi-
JDKEHHMH TaKi MPaBOBi KaTeropii, K «BUKOHAHHS MOKAPaHby, «KpPH-
MiHaJIbHO-BUKOHABYA JAISUTBHICTB», «OpTaHH Ta YCTAaHOBU BHKOHAHHS
MOKapaHb» TOIIO, [0 MaloTh OE3MOCepeHE BiAHOIIEHHS 10 BHU3HA-
YeHHs 3MicTy nisibHocTi nepconany JIKBC Ykpainu y cdepi Buko-
HaHHSI TOKapaHb.

Merta crarTi — pO3poOHTH HAYKOBO OOTPYHTOBaHiI HIISXH TOMO-
JIaHHS JeKUX ICHYIOUHX MpoOJieM y KpUMiHaJbHO-BUKOHABYIH MisUTb-
HOCTI TIEpCOHATY OpPTaHIB Ta yCTaHOB BUKOHAHHS NOKapaHb Y KpaiHH.

AHaJi3 ocTaHHIX J0cTifKeHb i myOJikaniii. Busuenns Hayko-
BOI JTiTepaTypH MOKa3alio, M0 JIOCUTh aKTUBHO pO3po0Ka mpodiieMu
KPUMiHAJIBHO-BUKOHABYOI JIISUTBHOCTI TIEPCOHANTY OpPraHiB Ta YCTaHOB
BUKOHAHHS MMOKapaHb 3alMalOThcA Taki ydeHi, sk: ABTyxoB K. A,
Bannypka O. M., banupa B. A., boratupsos L. I'., boratupsosa O. 1.,
lamait A. O., I'pamenskuii A. B., JIxyxa O. M., JleaucoBa T. A.,
3auBko C. B., Kosanenko B. B., Kon6 O. I'., Kononenscekuii B. .,
Mepkynosa B. O., [aBmo B.TI., Cremaniox A. X., TpyOuu-
koB B. M., Llaprok C. B., SIkosens I. C. Ta iH.

Buxnan ocHoBHOro marepiaiy. SKiio y3araJibHUTH JesKi HAyKO-
Bl MiJXO/U 3 03HAYCHOI MPOOJEMATUKN Ta HOPMATHBHO-TIPABOBI eJie-
MEHTH il BiZoOpa)KeHHs, TO MOXKHa BHBECTH HACTyITHE BH3HAUCHHS
MOHATTS «KPUMIHAJIBHO-BUKOHABYA JIISUIBHICTH IEPCOHATY OpTaHiB Ta
YCTaHOB BUKOHAHHS TIOKapaHby, a came — 1e podoTa, 10 3IiHCHIOETh-
Cs y MeXax CBOiX IOBHOB&KEHb Yy BH3HAUYEHOMY KpPHMiHAJIHHO-
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BUKOHABYOMY 3aKOHOJABCTBI YKpaiHM (i3MUHUMH 0cOO0aMH Ta sKa
CHpsSMOBaHAa Ha pealTizallito MpaBo OOMEXKEHb MO0 3aCy/DKCHUX, SKi
BCTaHORBJICHI B 3aKOHI Ta 3aKpPIIJICHI IHAWBIIYaJbHO JUIS KOXKHOIO 3
HUX y BUPOKY CyAy, Bi[IIOBIHO JI0 3MICTY JBOEAMHOTO MPOIECY BH-
KOHaHHS-BiIOYBaHHS [TOKapaHb, IO 3a0€3M1eUy€eThCsl IePKaBOI0 y BH-
TIIS/I1 IPABOBUX MMiICTaB, MPUHIMIIIB, OpPM, METOIIB, 3ac00iB 1 TapaH-
Till peastizaiii 3a3HaueHol QyHKIIii.

OTxe, 10 CHCTEMOYTBOPIOIOUMX O3HAK, IO CKIAJaoTh 3MicT
OO TIOHSTTS, BAPTO BiIHECTH HACTYITHI:

1. 3asHaueHa OisuTbHICTH — 1€ poboTa. Came y TaKOMY KOHTEKC-
Ti pO3TIISLIAETHCS 1€ CJIOBO Y TIAYMadyHUX clIOBHUKaX [1, c. 150].

3BUYaliHO, 110 3 ypaxyBaHHSIM BUMOr cT. 14 3akony YkpaiHu
«[Ipo [epxkaBHy KpHMiHAIbHO-BUKOHABYY CIYXOy YKpaiHm» IO
po0OTY HE MOXKHA Ha3BaTH TAKOK y IMOBHOMY CEHCI, M03asK «po0o-
Ta)» B OpraHax Ta yCTaHOBaX BUKOHAHHS MOKapaHb €, 3 OAHOTO OOKY,
criequQiuHoI0, apKe 3AIHCHIOETHCS PI3HUMHU (QaxiBIsIMH (PSAIOBUM i
HaYaJIbHUI[BKUM CKJIAJIOM; JIEPKABHUMH CITYKOOBIIMU; 0cO0aMu, sIKi
npamooTs B JIKBC Ykpainu 3a TpynoBUMH yrogaMu (KOHTPaKTaMH
TOII0), & 3 THIIOr0 OOKY, Ma€e CBOI OCOOJIMBOCTI, SIKi 3MICTOBHO BiJpi-
3HAIOTH 1i Bil IHIIMX POOIT, MO 3MIHCHIOIOTHCS TIEPCOHAIOM YCTaHOB
BUKOHAHHS MOKapaHb, a TAKOX B3araji HIIMMH O0CO0aMH y Ti 4M
HIIH Tamy3i CyCHUIBHOI TisSUTBHOCTI, TOOTO Y IIbOMY BHIIAJKy 00Y-
MOBJICHA 3MICTOM aJIMiHICTPaTHUBHO-IIPABOBOI0 CTATYCy IIEPCOHAIY
JKBC VYkpainu.

Sk mokasanu pe3yiabTaTH BOro AOCHIIKEHHS, 10 TaAKUX HayKOB-
1i [2, ¢. 50-51] BigHOCSATh HACTYIIHI:

a) Mmo-mepiie, aIMiHICTPaTUBHO-TIPABOBE PETYIIOBAHHS AisIIbHOC-
Ti IEpCOHATY OpPraHiB Ta yCTAHOB BUKOHAHHS MOKapaHb BUSBISETHCS
B pi3HHX QopMax. BoHO 3HAXOMUTBCS y MeKaX 3arajlbHOTO JeprKaB-
HO-TIPABOBOT'0 PEryJIIOBaHHS SK Horo ckiagoBuii eneMeHT (KoHcTH-
Tyuii Ykpainu, 3akony Ykpainu «[Ipo nep:kaBHy ciyx0y», «Koaek-
Cy 3aKOHIB YKpaiHM Npo mpaiio», T.iH.). [Ipu npoMy FOpHUANYHOIO
0a3or0 y wiil curyanii Buctynae 3akoH Ykpainu «llpo [lepxaBHy
KpUMiHAJIbHO-BUKOHABUY CITyk0y YKpaiHu», sIKHii BCTAHOBIIOE €]TU-
HY CTPYKTYpH30BaHy cucTemy opraHiB Ta ycranoB JJKBC Ykpainu,
3aBJIaHHs, OpraHi3allito i 3a0e3rneueHHs i JisUIbHOCT;
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0) no-mpyre, B uncii GopM aaMiHICTPaTHBHO-IPABOBOTO peEry-
moBanHs aisutbHOCTI JIKBC Ykpainu 3HauHE MicCIle HAJICKHUTH Miji3a-
KOHHUM akTam. [Ipudyomy, SKIIO 3aranbHi TPUHIMIIOBI MUTaHHS
po3B’s3yr0Thes B YKazax [Ipesujsenrta Ykpainu [3] i pimennsx Kaoi-
Hery MiHicTpiB Ykpainu [4], To KOHKpeTHI mpoOieMH oprasizamii
KpUMiHAJIbHO-BUKOHABYOI JiSUTbHOCTI BUPILIYIOTECS B HOPMATHBHO-
MpaBoBHX akTax MiHicTepcTBa ocTHii YKpainu [5];

B) TIO-TpETE, aaMiHICTPATHBHO-IIPABOBOMY PETYJIIOBAHHIO MiJJIsi-
ra€ MMPOKe KOJO CYCIUIbHUX BIIHOCHH Yy c(epi AISUTBHOCTI mepco-
Hanmy JIKBC VYkpainu. Sk 3 uporo npuBojay 3ayBaxus 3nuBko C. B.,
MpoIleC BHUKOHAHHS KPUMIHAJIBHOTO TOKApaHHsS 3a CBOEIO CYTTIO €
crenudiyHO aIMIHICTPATUBHOK AISUTLHICTIO, B SKii, 3 OAHOrO 00-
Ky, 00’€KTaMH aJMiHICTPATHBHOTO BIUIMBY € 3aCy/KeHi, a 3 iHIIO-
ro, — 0COOH 3 YMCIia TIepCOHAy OpraHiB Ta YCTAaHOB BUKOHAHHS TO-
Kapanb [2, c¢. 51], ToOTO y 1bOMY BHUNAJAKY 3HIHCHIOETBCS SIK
«3OBHIIIHE YMpPaBIiHH (YIPaBIiHHS 3aCyLDKEHUMH), TaK 1 «BHYT-
piliHe yrpaBiiHHSIY (yIpaBlIiHHs nepcoHanoMm) [6, c. 32-33].

2. BkazaHa AisUIbHICTD 3A1MCHIOETBCS YITKO BU3HAYEHUMH Y KpH-
MiHaJIbHO-BUKOHABYOMY 3aKOHOJABCTBI OCOOaMH.

Ix BukmouHMii mepenmik Bu3HaueHo B cT. 14 3akoHy YkpaiHu
«[Ipo [epkaBHy KpUMiHaJIbHO-BUKOHABUY CITy)O0y YKpaiHm».

BUKITIOUHICTE, SKIII0 BUXOAUTH 3 €TUMIUIOTTYHOr0 ITOXOIKEHHS 1IHO-
ro croBa (MOMMPIOETHCS TUIBKK HA OMH 00°€KT) [1, c. 63], momsrae y
TOMY, IO KPUMiHAJIBHO-BUKOHABYOK JISUTBHICTIO y MeKax CBOiX MOB-
HOB&KEHb Ma€ 3aiiMaTHCh JIMIIE [EPCOHAI OpPraHiB Ta yCTaHOB BUKO-
HaHHS TI0KapaHb. Bilkllle TOro, yyacth y 1[bOMY MPOIIEC HIMX 0CI0 y
TiMl 4M 1HIIH poi (30KpeMa, 31HCHEHHS IPOKYPOPCHKOTO HATJISITY ITif
Yac BUKOHAHHS KPUMIHAJIBHUX MOKapaHb BiAmoBinHO 10 cT. 22 KBK Ta
3akony Ykpainu «lIpo mpokyparypy» [7]; 3aiiCHEHHS KOHTPOIIO BH-
sHaueHuMH B cT. 24 KBKocobamu (IIpesumenrom Ykpainu, [Ipem’ep-
MiHicTpoM YKpainu, YnoBHoBaxxeHUM BepxoBHoi Paqu Ykpainu 3 nipas
JIFOJIMHM, 1H.); 3MilICHEHHs TpoMaicbkoro KoHTpouto (cT. 25 KBK); T.iH.)
HE HaJIa€ mpasa JJIs HUX, SK BIPHO JIHIIUIM BUCHOBKY HAyKOBIIi, 3aiiMa-
TUCh KPUMIHAILHO-BUKOHABYOO JisUIBbHICTIO [8, C. 11].

Sk y 3B’s13Ky 3 uum 3ayBaxus Ocaynenko O. 1., B ropunnyHii mi-
TepaTypi Oynu cnpoOHM PO3MIMPHUTH KOO CYO’€KTIB KpHUMiHAJIBHO-
BUKOHABUMX IIPABOBIIHOCHH, BKJIOYAIOYHM JI0 HHUX MPOKYpaTypy,
MPEJCTABHUKIB OPTaHiB JIEPXKABHOI BJIAJM Ta MICIIEBOTO CaMOBPSTY-
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BaHHS, Pi3HI TPOMAJICHKi OpraHizallii, WieHiB ciMel 1 OJM3bKUX POJIH-
4iB 3aCy/KEHHX, a/IBOKATiB, CaMOIsJIbHI OpraHizamii 3acyKeHuX,
aJie TaKW| MIX1J BU3HATH JIOTIYHUM HE MOXKHA, M03asK Cy0 €KTaMu
KpUMiHAJIbHO-BUKOHABYHMX MPABOBITHOCUH MOXKYTh OYTH JIMILIE Opra-
HU Ta YCTAaHOBHM BUKOHAHHS MOKapaHs [9, c. 140-141].

3. KpuMiHabHO-BUKOHABYA JISUTBHICTD 3JIICHIOETHCS TIEPCOHA-
oM JIKBC Vkpainu y Mexkax Horo moBHOBayKEeHb.

[ToBHOBaXKeHHsI — i€ TIPABO, HAJAaHE KOMY-HEOY b JUIsl 3iHICHEH-
Hsl 9oroch [1, c. 484].

[ToBHOBakeHHsI BIAMOBIHOT OCOOM — I1€ 3aKPIIICHI 3a I[i€0 0CO-
0oro TpaBa i 000B’SI3KH, MEPEBAKHO BIATHOTO XapakTepy, TOOTO Mo-
BHOB&)KEHHS LI0/I0 IPUHHATTS 000B’I3KOBUX JIJIsl BAKOHAHHSA PillieHb
1 3a0e3meyeHHs1 1X 3MifICHEHHS THMH, KOMY BOHH ajapecoBasi [10,
c. 112-113].

Sk BCTaHOBJICHO B XOJIi IIBOT'O JIOCII/DKCHHS, TCOPETHUYHI 3acaju
opranizanii gyHnkiionyBanns nepconany JIKBC VYkpainu cBimuats
PO Te, IO I HhOTO XapaKTepPHi TaKi 03HAKH: a) 0araTOBEKTOPHICTh
JUSUTBHOCTI, MPUTAMAHHICTh JIJIs HEl Pi3HUX LJIeH Ta 3aBliaHb, SKi B
OKPEMHUX BHITJIKaX BaKKO TMOEIHATH; 0) CKIQJHICTh JMisIIbHOCTI, 110
3YMOBJICHO HEOOXiJHICTIO BUKOPHUCTOBYBATH 3HAYHHUI 0OCAT MpHiio-
MiB, YMOB Ta 3aCO0IB BUKOHAHHS POOOTH; B) EKCTPEMaJbHICTh YMOB
Tpaiti, 10 OOTPYHTOBYE NOTPeOy y (hOpMyBaHHI OCOOIHMBOI CHCTEMU
COILiIJIbHO-TIPABOBOT'0 3aXKCTy MEPCOHANY; T') MOEJHAHHS TBOPYOTO
XapakTepy mpaili, 010 BUMarae IpyHTOBHOI IiJITOTOBKH Ta HECTEPEeo-
TUITHOTO MHCJIEHHSI TIEpCOHATy OPTaHiB Ta YCTaHOB BUKOHAHHSI TTOKa-
paHb, 3 1l MUTITApU30BAHICTIO, sIKA CIPHUYWHSE JIOKIAIHY periaMeH-
Talil0 KOXXHOTO acCIeKTy aJMIHICTPaTUBHOI JisUTBHOCTI MepCOoHAIy;
I') HaJ3BUYAiiHa BaXKIMBICTh PE3yNbTaTiB ASUIBHOCTI, IO BigoOpaxa-
€TbCSl Ha PiBHI 3JIOYMHHOCTI B YKpaiHCBKOMY CYCHITBCTBI; 1) yXBa-
JICHHS1 BiJMOBiaJbHUX YMPABIIHCHKUX pillleHb, SIKI BIUIMBAIOTh Ha
JI0JTi JIT0/IeHt; €) HasBHICTh MPo0OJeM MaTepialbHOro i opraHizamiifHo-
0 3MICTY, 1110 3HM)KY€E MOoTHBalliro mpari [11, c. 110-111].

Buxonsun 3 11p0ro Ha MpaKTUIl 3IIHCHIOEThCS Kilacuikallis nep-
COHAJIy OpTraHIB Ta YCTAHOB BUKOHAHHS NOKapaHb, BIIMOBIIHO 10 SKOi
BU3HAYAIOTHCS BIINOBIHI MMOcaay Ta (DYHKIIOHAJIbHI OOOB’SI3KM IIUX
0ci0 (yrpaBIiHCHKHIA TIEPCOHAT; aJMIHICTPATUBHUI ITEPCOHAI; 00CTYTO-
BYIOUHH mepcoHan tomio) [12, c. 36], a TakoK BCTAHOBIIIOETHCSI CUCTEMA
BHIMOT, 1110 BUCYBAIOThCS JI0 KOXKHOI [TOCAM Ta 0CO0H, siKa 1i o0iiiMace [2,
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c. 98-102]. I1pu oMy CJ1iJy MaTH Ha yBa3i, 10 BIIMOBIIHO IO YAHHOTO
3aKOHOZIABCTBA YKpaiHW Jii MOCaJOBHX 0cCi0, BKIFOYAIOYM IIEPCOHAN
JKBC VYkpainu, siki BUXOISTh 32 MEXi iX MOBHOBa)KEHb, KIacHQiKy-
IOTBCSI SIK TIEPEBUIICHHS CIY)KOOBHX MOBHOBAXKEHB 1 € IMIICTABOIO VIS
MPUTSTHEHHS 1X JI0 Tepe0aueHnX 3aKOHOM BHJIIB IOPUIMYHOI Bi/IIOBI-
nanbHocTi [3]. Tak, y m. 1.1.1 KepiBHUX NPUHIIUIIB 3aCTOCYBaHHS CTaH-
JapTiB 3 IBOTO MPHUBOJY 3a3HAYEHO, IIO 3aCTOCYBaHHS KaTyBaHb abo
HEJTIOJICBKOro, ab0 TaKoro, 10 MPUHIDKYE TiIHICTh, TIOBOPKEHHS 200
MOKapaHHs € a0COFOTHO 3a00pOHEHMM 3a BCix oOcrtaBuH. JKomHi Bin-
CTYIH BiJ Li€i 3a00poHM He nomyckatotses [ 14, c. 10].

3amobiraHHsi TOPTypaM Ta HENMOACBKOMY a00 TakoMy, HIO TpH-
HUXYE TiJHICTh, TTOBO/PKCHHIO 13 3aCyJKEHHMMH BH3HAuYCHO Yy CT. 1
KBK Ta 4. 3 cr. 50 KK VYkpaiuu sik ofHa i3 miicii TOKapaHHS Ta B
LIOMY METOI KPUMiHaJbHO-BUKOHABYOI MOJITHKH HAIIOI Jep>KaBH
[15, ¢. 103-107]. SIx 3 mBOro MPUBOAY CIYIIHO 3ayBaxuiaa SKo-
Benb [. C., mepcoHas, siknii BUKOHYE CBOi ()YHKIIi B JIyci MoBaru Ta
3axHCTy MpaB JIOAWHY, 3MILHIOE HE JIUIIE CBiil MPECTHXK, a i aBTOpH-
TET BJIJH, 10 Oepe IuX Oci0 Ha poOOTy, a TaKOXK Hallil, IHTepecam
SKOT BiH CIIy>kuTh [12, c. 31].

Amnasoriuny No3uIio y [poMy ceHci 3aiimMae it Cremaniok A. X.,
KWW TIEpeKOHAHMM, 10 BUPOK CYAY CIiJl pO3IIISAATH SIK IMiJACTaBy,
IOPUIINYHUE QaKT, y pa3i HacTaHHS SKOTO BUHUKAE CIICliabHUHA cTa-
Tyc 3acymxeHoro. [Ipu npoMy BHpPOK Cyay He Moxke OyTH, BJacHe,
JDKEpeNoM Oyab-sIKUX OOMEXKeHb JUIS 3aCy/PKEHHX, aJ’Ke BOHH BHYE-
PIHO BH3HAYEHi Ha piBHI 3akony [16, c. 7-8].

4. Bumu nepcoHany OpraHiB Ta yCTaHOB BHKOHAHHS TOKapaHb
Ta BUMOTH JI0 HHOTO BCTAHOBIIOIOTHCA Y KPUMiHATbHO-BUKOHABUOMY
3aKOHO/IABCTB1 Y KpaiHH.

3arajipHi JKepena 1boro 3aKoHoJaBCcTBa Bu3HaYeHi B cT. 2 KBK.

Besnocepennbo Buam nepconany JKBC Vkpainu 3akpimiieHi B
cr. 14 3akony VYkpainu «[Ipo JlepxaBHY KpHMiHaJIbHO-BUKOHABUY
ciy0y YkpaiHuy, 1110, B CBOIO Uepry, JI03BOJIUIO HAYKOBISIM PO3.Ti-
JUTH Horo QyHKIIl Ha Taki TPyNH: a) YHIpaBIiHCHKI Ta OpraHi3aliiii
(amminicTpaTuBHi); 0) MeHiTeHIiapHi (BUXOBHI Ta OCBiTHI); B) 3a0€3-
nevyBalibHi Ta 06cyroByBanbHi [12, c. 36-37].
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BumMoru 110 nepcoHaty opraHiB Ta YCTaHOB BUKOHAHHSI TIOKapaHb
TaKOX BCTAHOBJICHI y 3a3HaYeHOMY 3aKoHi (cT. 16), 1110 BaXIIUBO SIK 3
OTJISiAY JIOTPUMAaHHS BU3HAYEHWX Y HBOMY MPHHIMIIB JisUTBHOCTI
JKBC Vkpainu (ct. 2), Tak i 3amo0iraHHI0 BUMHEHHS 3 OOKYy IHX
0Ci0 3JI0YMHIB Ta MPABOMOPYIICHb [7], @ TAKOXK 3aro0iraHHs TOPTY-
paMm Ta HemoACckKoMY abo TakoMy, IO MPHHWXKYE TiTHICTH, TIOBO-
JOKEHHIO 13 3acykeHuMH [ 14].

5. KpuminanpHO-BUKOHABYA IiSUTBHICTH MEPCOHAITY OpPTaHiB Ta
yCTaHOB BHUKOHAHHS MOKapaHb Mae OyTH CIpSAMOBaHa Ha peanizaiiio
MpaBoOOMEXKEHb 100 3aCy/UKCHUX, 0 BCTAHOBJICHI B 3aKOHI Ta
3aKpiTieHi iHANBIAYaIbHO JJIS1 KOYKHOTO 13 HUX Yy BUPOKY CYAY.

Takuii mAXiJ TPYHTYEThCS, IO-TIEPIIE, HA COIiaJIbHO-TIPABOBIM
NpUpO/I Ta TIoKapaHHs, o Bu3HaveHi B 4. 1 cr. 50 KK VYkpainu [17,
c. 277-278], a, no-apyre, Ha TCOPETUKO-METOAOJIOTTUHHUX 3acajax, IIo
BUKJIJICHI y B HAyKOBiH Jiteparypi [18, ¢. 7—41]. 3okpema, B ropuIuy-
Hili JliTepaTypi BKa3yeThCs, 10 OOMEKEHHS MIPABOBOrO CTAHOBUILA MO-
XKYTh OyTH BCTaHOBJIEHI MPsIMO 4K He TpsiMo. [Ipsime mpaBooOMeKeHHs
Ma€ Miclle TOJi, KOJIU 3acyKeHHH OOMEXYEThCsl Y TIpaBax, a TakoXK B
000B’s13Kax THM K€ 3aKOHO/IABCTBOM, SIKE BCTAHOBITIOE BiJIIOBI/IHI ITpaBa
1l 000B’sI3KM (HAIPHKJIIAJ, CIIPOIICHUI TMOPSIOK PO3ipBaHHS IUIIO0Y i3
3aCy/KEHUM JI0 1T030aBJICHHS BOJII Ha CTPOK TPH Ta OLIbIle POKIB; 00-
MEKEHHSI, 1[0 BUIUTUBAIOTH 13 cyaumocri) [19, ¢. 37].

BucnoBku. Takuii miaxif, MO CTAHOBUTH OCHOBY 3MICTY 3a3HaueHO]
CHCTEMOYTBOPIOIOUOT O3HAKU TOHATTS «KPHUMIiHAJILHO-BUKOHABYA [Ii-
SUTBHICTD TIEPCOHATY OpraHiB Ta YCTAHOB BHUKOHAHHS MMOKapaHby, IPyH-
TyeThest Ha TonokeHHsix 4. 1 cr. 1 KBK Ykpainu, BianosinHo sikoi kpu-
MiHAJIBHO-BHKOHABYE 3aKOHOAABCTBO YKpaiHM PEriaMeHTye MOpSIIOK i
YMOBH SIK BUKOHAHHSI, TaK 1 BilOyBaHHSA KPUMIHAJIBHUX MOKapaHb, TOOTO
PO3IJIsIae ek MpoLeC sIK HePO3AUILHUIA, X04a W CYTHICHUMH OCOOJIH-
BOCTSIMH JUISl KOKHOTO 13 CYO’€KTIB KPHMiHAIBHO-BUKOHABUMX TIPABO-
BimHOCcHH (riepconany JIKBC Ykpainu Ta 3acy/pKkeHnx).
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Komoryn U. H., Pynenxo B. H.

IEPCOHAJI OPTAHOB M YUPEXX/JIEHU UCIIOJTHEHUS
HAKA3AHMI KAK CYBBEKT YI'OJIOBHO-
UCHOJIHUTEJIbHOM JESITEJIbHOCTHU B YKPAWHE

B cmamve npoeedeHo uccnedosamue coc)epofcanz odesimenbHoCmu nepcornana
0pP2aHO8 U YUPeNCOeHUll UCNONIHEHUs HAKA3AHUL YKPAuHbl KAK CYObeKma UCNOTHeHUs.
Hakaaanm?, no pesyirbmamdam Komopozco onpeOereHbl OCHOBHblE np05Jl€MHble MO-
MEHMbL NO SMUM 60npocam, a makoice Cd)OpM)UlupOGdel HAY4HO 0bocHoBaHHble
nymu ux peuwieHus no cyuecmsy.

Knrwoueswvte cnoea: npasoomrowlernus, cy6be1<m npaea; obvekm npasa, nepco-
HAL, OCYAHCOEHHbILL, chepa UCTONHEHU HAKA3AHULL, Y20l08HO-UCNOIHUMENbHAS 0esi-
MmeIbHOCMb, OP2AHbl uyltpeo;cc)eﬁu;z UCNONIHEHUsT HAKA3AHULL

Kopotun I. M., Rudenko V. 1.

PERSONNEL OF BODIES AND INSTITUTIONS
FOR PERFORMANCE OF PUNISHMENTS AS A SUBJECT
OF CRIMINAL EXECUTIVE ACTIVITIES IN UKRAINE

The article analyzes the content of the activity of the personnel of the organs
and penal institutions of Ukraine as a subject of execution of punishments, the results
of which determine the main problem points on these issues, as well as formulate
scientifically grounded ways of their solution in essence.

Key words: legal relations; Subject of law, Object of law, personnel;
condemned; Scope of punishment;, Criminal-executive activity, Penal organs and
institutions.
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VIIK 37(092)(477"1823/1901"(043.5)
I ymeiixo 3. €.,
KaHIUIAT TearoriuHux Hayk,
JIOLEHT Ka(epy MeAaroriki Ta TyMaHiTapHUX JTUCIHILTIH,
Axanemis Jlep>kaBHOI NeHiTeHIIapHOI c1yk0u, M. UepHiris
IAEI MIPABOBOI'O BUXOBAHHS YKPATHCBKOTI'O
HAPO/Y B HEI[AFOFI‘IHIﬁ CIHHAAILLIMHI MATBIA
HOMMUMCA: JKEPEJIA 1 ITPUHIIUIIA
Asmop cmammi ananizye idei npasoeo2o GUX08anHA y meopuiti cnadwuni Mamsis
Homuca. 3 yiero memoro [lymeiixo 3. €. docnioocye napemitinuii ¢hono 36ipku « Yrpa-
iHCoKi npucnis s, npukaszku i make inwey Mameis Homuca, a Ha 11020 0CHO8I 8U3HAYAE
0COOIUBOCE NPABOBO2O BUXOBAHHSL YKPAIHYIE. A8MOp 00X00Umb GUCHOBKY, WO Odice-
penamu npasosux no2usidie Mameis Homuca 6ynu 36uuaeée npago yKpaiHcvkoeo Hapo-
0y | mpaoduyii’ IMYUHAHO20 CYOOUUHCTNGA 6I0 0ABHbLOPYCHKO20 NEPIody 00 CePeOuHU
XIX cmonimms. 10ei npasosoeo suxosants ykpaincvkozeo apooy Mameiti Homuc cgho-
PMYTII08A8 Y KOHMEKCMI HAPOOHOT nedazo2iKu, Ha OCHO8I NPUHYUNIE emHONedaso2iKu.
Knruosi cnosa: npasoge euxosanws, napemii, 30ipka, npunyunu, odicepena,
Mameiti Homuc.
IocTranoBka npodaemu. Ha cyuacHomMy erarii J1ep>KaBOTBOPEHHS
B pi3HUX cdepax CyCHiIBHOTO JXKUTTSA BinOyBaloThes pedopmariiiHi
MPOIIECH, SKI aKTyalli3yloTh HEOOXITHICTh JTOCIIPKEHHS JOCBIAY TO-
MEPEHIX CTOMNITh, @ TAKOXK TBOPYOI CIAJIIMHNA BUAATHUX IisiUiB MU-
HYJIOTO Y BIJMOBIIHIHM rany3i uu goTuuHUX 10 Hel. OfHI€ 3 Takux
cdep € ropucnpyaeHIis, ska Ha CbOrO/HI mepedyBae B IEHTPl yBaru
IPOMaJICHKOCTI 1 3a3HA€ CYTTEBUX TpaHc(OpMalliil MiJ BIUIMBOM BHY-
TPIIHBO- 1 30BHIIIHBOMOMITUYHHX (AKTOPiB. Y HBOMY KOHTEKCTI
0cO0JIMBOT aKTyanbHOCTI HaOyBae (hopMyBaHHS MPaBOBOI CBIIOMOCTI
HaCeJICHHS, SKe Ma€ 3/ICHIOBATUCS HA OCHOBI KpaIlUX TPAIMIIIN 1MO-
nepenHix croiiTe. JJocBia Ta ifel mpaBoBOro BUXOBAHHS YKPaiHCHKO-
ro HapoAy 3HAMIUIM BiZOOpa)KeHHS B MYyONIIMCTHYHUX, HAYKOBO-
MOMYJSIPHUX, MEMYyapHHX TBOpaxX BITYM3HSHHUX JisTYiB MHHYJIOTO.
OTxe, Ha Yaci BUBUCHHS TBOPYOTO JOPOOKY BHJATHHUX IMEPCOHATIN
MOMEPEIHIX CTOJITh 3 METOI0 BUKOPUCTAaHHS iXHIX ieil B yMoBax
ChOTOJICHHSI. Y BKa3aHOMY KOHTEKCTi 0COOJIMBOro 3HaueHHs HaOyBae
JOCITIPKEHHS KOHLIENIIii PpaBOBOro BUXOBAaHHS y TBOPUill craAlIuHi
Martsis Homuca (1823—-1901), ykpaiHCcbKkOro (oONBKIOpHCTa, €THO-
rpada, nemarora, MMCbMEHHUKA, TPOMAJICHKOTO Jisiua, MOBO3HABIISL.
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AHaJji3 ocTaHHix Hocaimkens i myosikamiid. BusueHus mkepern i
JITepaTypu 3 NpoOIeMHU JIOCITI/PKEHHS Jajio MiJCTaBU JUIsS BHCHOBKY,
IO 10 CBOTOJHI i/el mpaBoBOro BMXOBaHHS y TBopuocti Matsis Ho-
MHCa HE CTAIU MPEAMETOM HAayKOBOTO AOCTIDKEHHS. Y LEHTpi yBaru
JIOCJTITHUKIB B OCHOBHOMY TiepeOyBajia eTHorpadiuHa i (oJbKIopuc-
THUYHA CTIAJUIMHA MUTIIS, SIKUH € aBTOPOM HU3KH eTHOrpadiuHuX Omo-
BiJJaHb, 8 TAKOXK YITOPSAHUKOM 301pKH «Y KpaiHChKi MPUCITIB’ S, pUKa-
3kM i Take imme» [5]. Ii BuBuenns 3amouatkyBamu B k. XIX — Ha
mou. XX cr. Bo3usik M., ['pymescekuii M., Eppemos C., ®panko . Y
npyrid monoBuHI XX CT. OKpeMi aclleKTH HAyKOBOI, MEAaroridHoi i
rpoMaJIChKOl JisutbHOCTI MaTBiss Homuca nepeOyBas B IIGHTpi yBaru
Banmnaka b., Jlumap A., Onmapuenka I1., I1azska M., Camoiinenka [,
[Tesenbona 1O. IIpoTe BoHU 30cepeyBajin CBOIO yBary B OCHOBHOMY
Ha mpoOiemi 30MpaHHs, YIOPSAKYBaHHS 1 BUIaHHS 30ipKu, HE 37ilic-
HIOIOYM KOMIUIEKCHOTO aHaIi3y 1ISHHOr0 3MICTy TapeMil.

MeToro crarTi € OCITiKEHHsI 0COONMMBOCTEH TPABOBOr0 BIUXOBaH-
Hs1 yKpaiHCBKOro Hapomy B mexaroriuHii cnaaumai Matis Homuca.

Bukyax ocHoBHOTo mMarepiamy. AHaji3 HayKOBOI JIiTepaTypH 3
MpoOJIeMH JOCIIJKCHHS J1a€ MiJCTaBH JJIsi BUCHOBKY, IO NPABOBE
BUXOBAHHS — Il€ BHUXOBHA IIAJIBHICTH CIM’I, HaBYAJIBHUX 3aKJIadiB,
IHIINX JIep>)KaBHUX 1 CyCIIUTBHUX 1HCTUTYLIH, CrpsiMoBaHa Ha Gopmy-
BaHHS B MOJIOJII MPABOBOI CB1IOMOCTI, CUCTEMH 3HaHb 13 FOPUCTIPYIIC-
HIlii, HABUYOK 1 3BHYOK 3aKOHOCIYXHSHOCTI. YTPOIOBX OaraThox
CTOMITh NIPaBOBE BUXOBaHHS yKpaiHIiB 06a3yBajocs Ha ifei, mo ycBi-
JIOMJICHHSI JTFOUHOIO MPABUJI CITIBKUTTS B COI[iyMi 1 BUMOT 3aKOHOJIA-
BYMX AaKTiB, 11 3aKOHOCIIYXHSIHICTh 1 HOPMHU TOBEIIHKH (DOPMYIOTHCS
MiJ] BIUIMBOM CIICI[iaJIbHUX BUXOBHHMX 3aXOJiB, Y MPOIIECI CAaMOBUXO-
BaHHs, a TaKOXX PI3HOMaHITHUX BUAIB AisuibHOCTI. [IpuHnmmu, dop-
MH, METOAM 1 3acO0M MPaBOBOrO BUXOBAaHHS YKPAalHCHKOTO HapOIy
3HAWIIUIA CBOE BiOOpa)KEHHS HE JIUIIC B 3aKOHOJIABYIM 1 HOPMAaTHB-
HO-TIpaBOBiK 0a3i, a 1 B HHU3II PI3HOMAHITHUX 32 CTHJIEM i >KaHPOM
nam’ATOK, aBTOpaMH SIKUX Oy TPOMaJChKi Aisdi i MUTLI, ocoOnuBe
MicIle cepen skux nocigae Matgiit Homuc.

BBakaemo, 1110 KOHIIEMIIisI TPAaBOBOr0 BUXOBaHHS, C(HOPMYIIbOBA-
Ha y TBopuiil cnaammHi Matsis Homuca, Mae Ba pxepena — 1ie 3BU-
YaeBe MPaBo 1 TpaAUIil BITYU3HSHOTO cyAounHCTBa. Sk 3a3Hauae Mi-
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xeeBa B. B., 3BuuaeBe mpaBo € npagaBHBOIO0 (JOPMOIO MpaBa, HOPMH
AKOro 3a(pikcOBaHO B 3BHYASX, IO YCHO TEPENArOTHCS Bijl MOKOIIHHS
70 TIOKOJIiHHS. 3BHYa€BE MPaBO iICTOPHYHO MEpEAyeE MUCAHUM 3aKO-
HaM, TIOAI0HO JI0 TOr0, SIK FOPUMYHUI 3BUYal SK MpaBoBa HOpMa Tie-
penye 3akoHy 3arajioM [3, c. 54].

3Br4aEBe MpaBo Oyllo iCTOPUYHO HANOLIBII PaHHIM POSIBOM MPaBO-
BUX BITHOCHH, MaHIBHOIO 1 €IMHOI0 ()OPMOIO TIpaBa Ha HIKYMX IIA0ISIX
PO3BUTKY cycriyibcTBa. Came Ha OCHOBI 3BUYAEBOrO TpaBa Oa3yBaucs
COMiaIbHI BITHOCHHHM ¥ CIMEIHE KHUTTSl YKpaHCHKOro HapoOLy YIPOIOBK
croniTh. PeanizyBamicss HOpMHE 3BMYA€BOrO TpaBa yepe3 pPi3HOMAaHITHI
METOM W 3acCO0M HApOJHOTO BHXOBAHHS — YCHY HapOIHY TBOPYICTb,
OCOOMCTHIA MTPUKIIA]] ITPEACTABHUKIB CTAPIIIOTO TIOKOJIIHHS, 320X0YCHHS 1
MOKapaHHsl, irpOBY 1 TPYAOBY IisUIbHICTB. Y TpOIeci BUXOBAHHS MOJIO-
JIOTO TIOKOJTIHHA BiI0yBasiocsi OpMyBaHHS )KUTTEBUX OpiEHTAIiH, Tiepe-
JIaBaHHSI I[IHHOTO XHUTTEBOTO JIOCBIY, OTPUMAHOI0 Y MPOIIeCi TOOYTORO-
TO XKUTTS HApomy. SIK CTBEPIKYIOTH AOCIITHUKH, IIAHOOIMBE CTABICHHSI
JI0 CTapIINX, BiIMOBIIAIBHICTE 32 AOPYUYEHY CIpaBy, TOCTUHHICTb, HIE/-
picTh, TPAIbOBUTICTH, B3aEMOJIONIOMOra € OJHUMH 3 HaHOUThIII JaBHIX
TpaJWilii, 1110 CKIanmvcs B Ykpaini [1, c. 109].

Tpaauiii BITYM3HSIHOTO CyIOYMHCTBA POPMYBAIHCS 3 TABHHOPYCh-
KOro Tepiony ¥ Oynmu 3adikcoBaHi B HU3I JOKYMEHTIB, MEPIIAM i3
SIKMX cTaja 30ipka 3akoHOIaBYMX akTiB «Pychkka mpasna» (XI ct.), sika
peryitoBaiia comiajibHi i eKOHOMIYHI BiJTHOCHHH B yMOBaX (hOpMyBaH-
HsI IPUBATHOI BJIACHOCTI, BU3HAYaja 1paBa i 000B’sI3KK BiJMOBIIHO JI0
cycrnibHOI crpatudikarii. L{i 3akoHu [isuTh yIPOIOBK KUTBKOX HACTY-
MHHUX CTONiTh. [IpaBmila CycHiNbHOI NMOBEOIHKH W OKpeMi IOpHIMYHI
HopMu Oynu 3adikcoBani Takoxk y «IloBuanHi» Bonomumupa Monoma-
xa 1 «Cy0Bi mpo 3akoH 1 6maroaare» Mutpononuta lnapiona.

VY NOoNbCHKO-TUTOBCHKUH MEPioA MPUHLIUIK 1 HOPMU JaBHBOPYCh-
KHX 3aKOHIB HaOy/W MOAAjbIIOr0 PO3BUTKY B JIMTOBCHKHX CTaTyTax
(1529, 1566, 1588 pp.), ski misuin B Ykpaini go XVIII ct. 3acamnu-
YUMU TOJIOKEHHSAMHU CTaTyTiB OyJIM TaKi: MPUHIMII OCOOMCTOI BiAMO-
BiZJaIHOCT] 1 PIBHOCTI yCiX Tepen 3aKOHOM, 0COOMCTa HEIOTOpKaH-
HICTb JIFOJIMHU, 3aXUCT 11 FOPUIAMYHUX MTPAB.

VY mpotieci popMyBaHHS TPaBOBOI CBIJOMOCTI YKpaiHCBKOTO Hapo-
Jly BEIUKY POJib BiAirpajy MO MPOBITHUX MPEACTABHUKIB BITUM3-
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HSIHOI MUCTEIIBKOI 1 HayKOBOI JyMKU — Bumencrkoro 1., CkoBopomu I,
Komsipecbkoro 1., KBitku-OcHoB’sinenka [, MakcumoBuua M., siki
BiJICTOIOBAJIH /1€ colliajibHOT i MAlfHOBOI PIBHOCTI; 3aXUCTy rpoMaisi-
HCBKHX TIpaB; BiAMOBIAAaIbHOCTI 3a CBOI il 1 pIBHOCTI BCiX Mepes 3aKo-
HOM HE3aJIeXKHO Bifl MOXO/PKEHHS i CyCHiIbHO-PaBOBOTO CTaHy; He-
00xigHicTh (hOpMYBaHHS IPABOBOI CBIJOMOCTI HApOLY.

AHani3 CTaTyTiB BUIIMX HABYAIBHUX 3aKJaJiB, IMIKUTBHUX MPO-
rpaM 3acBiYuB, 10 Ha o4aTtok XIX CT. y HaBYaIbHUI TIpoIiec Oyio
BBE/ICHO OCHOBH ITPaBO3HABCTBA, SIKi BUKIAJAINCh y B3a€EMO3B’sI3Kax
13 )KUTTSIM.

OTxe, sk 3a3Hayae CrakaHkoB A. [4, c. 191], Ha Apyry NmOJIOBUHY
XIX cr. (mepion ¢gopmyBaHHs cBiTonIsAHOI KoHIenii Martsis Homu-
ca — 3.111.) 6ymo HarpomakeHO IPYHTOBHY 0azy ifiel MpaBOBOTO BHXO-
BaHHsI, IPOTE HAYKOBI 3acaJiy BCE I1I¢ He Oynu po3poliieHi. AKTHBI3aIlis
JOCITI/KEHB Y 3a3HAUYEHOMY HampsMi CIIOCTEPIraeThesl B APYTid MONo-
BuHi XIX cT. — Ha moyarky XX CT., y KOHTEKCTI 3arajbHUX pedopma-
uiitanx npoueciB 1860-x pokiB y Pocilicbkili iMIepii; OAHUM 13 OCHOB-
HUX HanpsMiB sSKux Oyna pedopma cynoBoi cucteMu. Y 1€l mepiof 10
¢dhopm, MeTOiB i 3ac0O0IB TTPABOBOr0 BUXOBAHHS 3BEPTAIMCS MPOBIIHI
nisui Hayku ¥ ocBity (YmmHcekuit K., TTuporoB M., Croronin B., y-
xHoBu4 O.), BaXJIMBE Miclle cepesl HUuX 3aiimae i Matgiii Homuc. Bin
BiZIOMUI Hacamrieper siK MMCbMEHHHUK, XyI0KHI TBOPHU SIKOTO OyJH 1mo-
3HAuUeHI BILIMBOM POMaHTH3MY, a OTXKe, Iependavyaid BUpa3HUid eTHOT-
padizm, 3BepHEHHS 10 (DONBKIOPY, BiATBOPEHHS I1MWIIYHOTO MKUTTS
MPOCTUX YKpaiHChKUX celsiH. Cepesl OCHOBHHUX TBOPIB MUTILS — «YpH-
Bk 3 aBTOOIorpadii Bacuis [Terporua binokonureHkay, omnoBinaHHs
«in Muna i 6aba Munnxay i «Titka Hacts», eTHorpadiuni po3Binku.

BepmmHoto #oro AisiTbHOCTI B raity3i ()ONBKIOPUCTUKH BBAXKAETh-
cs1 30ipka «YKpaiHChKI NIPUKA3KH, MPUCIIB’S 1 Take iHIme» 5], BUAaH-
HIO SIKOI TIepe/yBajia IPyHTOBHA POOOTa ILJIOr0 KOJIEKTHBY €THOTrpadiB
1 mapemiorpadis, sKi 3aiiManucs 30MpaHHAM 1 CUCTEMaTH3aIli€l0 mape-
Miit. [TinrotoBka Marepiaiis 10 APyKy 3aBepiumiiachk Ha KiHens 1863 p.,
a HampuKiHLi ciuHs 1864 p. Marsiii Homuc oronocus y nepiognaHux
BUJAHHSX MIPO BIIKPUTTS MEpENIUIaTh Ha 30ipKy, SIKY BiH BUIAB Y TOMY
K POIIi.

Jo 30ipku «YKpaiHCbKi IPUKA3KY, IPUCIIB S 1 Take iHILEe», YHo-
psaakoBaHoi 1 BumaHoi Mareiem Homwmcom, ysiiinuio 6muspko 15000
napemiii 1 505 3aramok. Yci NPUCIIB’S 1 MPUKA3KH YIIOPSTHUK PO3IIO-
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JITUB Ha JBaJILATh PO3ALTIB: BipyBaHHS; MPUPOAA, TIOPU POKY; iCTO-
pUYHE MUHYJIE;, CUJa 1 BOJIS JIFOJMHM, COIiaJibHI BIIIHOCHUHU, JOJIA,
JINX0; MOpajbHi BaJy; JOIChKA BJa4a; CKYIICTh 1 HIENPICTh; PO3YM,
Iypoli; mpasia, OpexHs; «barato» — «TpOXm»; 370pOB’s, XBOPOOH,
CMEpTh; KOXaHHSI, OAPYKEHHS; CYCii, KYMH; «CBOEM—UYXKeE»; roc-
MoJapchKa JIisUIBHICTD; JITHOIII; 30BHIIIHIA BUIIIST; TOOAXaHHSI, CIIiB,
TaHWi [5, c. 18]. AHami3z KOXHOTo po3ainy 30ipKH J1a€ MOXJIUBICTh
c(hopMYITIOBATH BIJMOBIHI BUCHOBKH IIOJI0 TOr'O YU IHIIOTO SIBUIIA,
BUPOOUTH KOHIIEMIIiI0 HAPOAHOT MOpali, CXapaKTepU3yBaTH JTyXOBHY
KYJBTYPY YKPaiHCBKOI'O HapoOLy.

VY mpoueci AOCTIHKEHHSI MH CIIMPAEMOCS Ha BU3Ha4eHHs JlaHo-
BUK M. 1 3., Kl 3a3HaYarOTh, 10 MapeMii € HaHKOPOTIIUM JKaHPOM,
KU B 00pa3Hii Gopmi BIITBOPIOE HAHICTOTHIMII SBUILA 1 peamii aiii-
CHOCTI: TPHUCIIB’S, MPUKA3KH Ta iX KaHPOBI PI3HOBHIU — BiTaHHS,
no0akaHHsl, IPOKJIbOHH, MTOPIBHSHHS, IPUKMETH, KaiaMOypH, TOCTH.
Le cnoBecHi MiHiaTIOpH, 1110 B Tpolieci ()OpMYBaHHS 3aKPIMUINCH 5K
ycraneni popmynu, odpasHi kiime [2].

IcTopist po3BUTKY BKa3aHMX JKaHPIB 3aCBiIUYy€, 110 BOHM BUHUKA-
JIM T/ BIUTMBOM PI3HUX CYCIHUIBHUX SIBUIL i BUKOPHCTOBYBAJIUCS Bill-
MOBIIHO JI0 TIPAaBUJI HAPOIHOTO JKUTTS 1 BIKOBUX IEPIOIB KUTTS JItO-
muad. Ha nmymxy Bonmbaca B., ocHoBHa ¢yHKuisi ycHOi HapomHOi
TBOPUYOCTI NOJIATA€ y BCTAHOBIICHHI 3B 13Ky MIXK TENEpilIHIM, MHHY-
JIUM 1 MaiiOyTHIM, TepellaHHi CBOIX 3100yTKIB y CHAJ0K MaiOyTHIM
MOKOJTIHHSIM, y3araJlbHeHHi 1 Mpe3eHTallili HAKOMTMYEHOr0 KOHKPETHUM
€THOCOM IEJIarOTiYHOro 1 COIioKyIbTypHOro nocBiay [1, c. 108]. Or-
e, IPUCIIB’S 1 MPUKA3KK € y3araJbHEHOIO MaM’SITTIO JIIO/ICH, BUCHO-
BKaMH 3 )KUTTEBOTO JOCBIJY, SKi TAIOTh 3MOTY C(OPMYJIFOBATH TIOTJIS-
IIM Ha €THKY, MOpaJlb, PeNirito, iCTOpUYHI i MONMITHYHI MO

Ha ocHoBi ananizy npuciiB’iB B mpHKa3ok 3i 30ipku Matsist Ho-
MHCa MOXHa C(OPMYJIIOBATH KOHIICIIII0 HAPOAHOTO BUXOBAaHHS
YKpaiHCBKOTO Hapody 3a OKPEeMHUMH HampsiMaMH, 30KpeMa: pPOIWH-
HUM, COL[IaJIbHUM, TPYIOBUM, (i3HUHIM, MOPaJIbHUM, €CTETUIHUM.

VY mporieci TOCTIKSHHS MU JIIAILIA BUCHOBKY, 1[0 OJHUM i3 ac-
MEKTIB COIIaTbHOTO BUXOBAHHS € MPAaBOBE BUXOBAHHS, SIKE MOJSTAJI0
B O3HAHOMJICHHI AUTHUHH 3 HOPMaMH 1 3BHUYASIMHU TPOMAJICHKOTO JKUT-
151, OyJ0 crpsiMOBaHe Ha BUXOBaHHsS MaiOyTHBOTO 4JieHa TpOMaju.

185



Ne 1(1),2017 KpuminansHo-BuKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

3a3HauuMo, 1110 YKpaiHChKE ceno, Horo rpomajaa Oylio OCOOIUBUM
CBITOM 31 CBOIMHU JIaBHIMHU TPaIUIlisIMH, 3BUYA€BUM IpaBoM. TyT ic-
HYBaJM TpPaJuIlii, HOPMU TOBEOIHKH, AKi MOLIMPIOBANKCS Ha BCIiX
YJICHIB IPOMAJU 1 TIepeaBaIics HACTYITHUM MOKOIiHHSAM. OnHUM i3
HaOLTBII ieBUX (PaKTOPIB BIJIMBY IPOMaaX Ha OCOOMCTICTH MOJOAOT
monuan Oyna OOsI3Hb HECTIaBH, JIFOACBKOTO OCYAY, SIKi BUCTYMald OC-
HOBHUM TIOKapaHH:M 3a OyIb-AKy IpoBUHY. JlyMKa, 110 PO HErigHuH
BYMHOK 3HATHMYTh YCi, Oyla CTpUMyBaJbHUM (HakTOpoM il OyIb-
sKoro wieHa rpomaan. Otxke, GOpMyBaHHSI HOPM 1 TPaBUJI MOBEIIHKH
3IIHCHIOBAJIOCST HacaMIlepel] Yepe3 HaBilOBaHHSA, HACTAHOBH, 320XO0-
YEHHS, OCY/, 3acTepekeHHs. ONMUCaHUM IUISIXOM JIiITH HaOyBaJIH KHUT-
TEBOTO JOCBIy, 3HAHb, HACHIIIyBaJIM CTEPEOTHUITHI YSIBJICHHS 1 I[IHHO-
CT1 €THOCY.

Bonbac B. 3a3Hauae, 1Mo nNpoBiTHUMHU METOIAMH HAPOJHOIO BH-
XOBaHHSI OyllM METOIW 3a0XOYeHHs i Haropomu (K JyXOBHOI, Tak i
MaTepiaibHOl), a TAaKOXK ocymy i mokapaHHs [1, c. 111]. PeamizoByBa-
Jocs 11 PI3HUMH IUIIXaMu: 4depe3 (POpMyBaHHsI CYCHUIBHOT JYMKH,
OLIIHKY, BUITPOOYBaHHsI, 3MaranHs, Qi3W4HI MOKapaHHs, MOMEpeIKeH-
H$l, IOTPO3H, 3AISKYBaHHS. 3 LI€I0 METOI0 BUKOPHUCTOBYIOTHCS MPHK-
METH 1 MOBIp’s, 3a0aBIsSHKH, MOTIIIKK, 3a0000HU, BIHIIYBaHHS, Bi-
TaHHS, TOCTH, OJarocioBEeHHS, JOKip, KIATBY, NPOKIATTA, SKi
BIUIMBAJIM HA EMOLIHHO-IYTTEBY c(epy MOJIOAOr0 MOKOIIHHS 1 TAKUM
YHHOM CTHMYITIOBAJIH AKTHBHICTb.

OCKITbKH YIPOAOBXK CTONIThH yCi CyHepedKH BUPILITYBaJMCs Ha OC-
HOBI1 3BHMYA€BOTO MpaBa, TO OJOK Mapemiid, MPUCBSTMEHUH CYIOYHHCTBY
chopmyBaBcs mizHime Bix iHmmx [5, c¢. 336-340]. [IpoananizoBaHi
3pa3Ky YCHOI HAPOJHOT TBOPYOCTI MOCIIIOBHO BiZI0OPaXKatOTh MOTJISIH
HApOJIy Ha 3aKOH, TIPABOCY /IS, CIIY>KUTEIIIB TIpaBa, OJIBIYHE MPAarHCHHS
YKpAiHI[B JI0 CIIPaBEJIUBOCTI, BUCOKHI CTYIIHb MOpalli, BEJIUKY BiJ-
MOBIIAJIBHICTh YKPATHIIS 3a KOXKHY CIIPaBy, 0COOJIMBO 32 3JI0YHH.

Hocmigauk 1mporo nutanas HOckkiB b. 3a3Hauas, 1m0 mpaBoBa
CBiIOMICTh YKpaiHIIIB BiA3HAYAETHCS PO3CYIUIMBICTIO, 3aKOHOCTYX-
HSHICTIO, TOJICPAHTHICTIO, B3aeMomoBarow [6, ¢. 520]. Anani3 ixei
MOpPaJIbHOTO, COILIaJbHOTO ¥ PeNiriiHOro BHXOBaHHS YKpaiHCBKOTO
HapoJy JIa€ MiJICTaBH JUIsl BUCHOBKY, IO YKPaiHCHKUN HApOJ 3aBXKIH
OyB NPUXHIBHUKOM KOMITPOMICIB 1 MUPHOI'O PO3B’si3aHHSI KOH(]ITIK-
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TiB, 0e3 3acToCcyBaHHS (i3MUHOI CHIIM. YBakanock, U0 MOKopa i 31a-
THICTh WTH HAa KOMIIPOMIC JOMOMOXKYTh PO3B’SI3aTH BCI CYIEPEUKU:
«OrHs orHeM He MOTYIIUIN, a Inykail Bogm», «[lokopa cTiHy npoOu-
Bae» [5, c. 181]. Hapoana myapicts 3acyKyBaia iHimiaTopiB OiifoK,
3aKJIMKAJIa yCi CYNEpeYKH PO3B’A3yBaTH CIOKIMHO 1 MUPHO, He (i3u-
YHUMH METOJIaMH, & CIIOBOM: «SI3UKOM 1110 X04 podH, a pykaM BOJIi
He aaBaity, «Ouuma Dk, a pykam 3ack» [5, ¢. 181]. 3a3naueni napemii
MiATBEP/UKYIOTH JAYMKY, IO B HAI[IOHAILHOMY XapakTepi YKpaiHIiB
Oynu BiICYTHI TaKi pUCH, SIK IMITYJIbCUBHICTD Ta arpECUBHICTb.

BonHowac y 3pa3kax ycHOI HAPOAHOT TBOPUOCTI BHCIOBIIIOETHCS
3aKJIMK He TOCHIIIaTH B PO3B’sI3aHHI CIIPHUX MUTaHb, 00 HE 0IyC-
TUTH TOMUWIKH: «Cy/ CKBaIJIMBHH Pifiko OyBa€ crpaBeIMBHid». ¥Y3a-
TaJBHIOIOYY i€, 3aK/IaZieH] B MpOoaHaIi30BaHUX MPHUCIIB X 1 MpHKa-
3Kax, MOKEMO JiTH BUCHOBKY, 1110 HAPOIHA MYAPIiCTh BUPOOHIIA TaKi
OCHOBHI mopaau B mild cdepi: Tpeba YHUKATH CYAOBHUX DPO3TIISIIB
(«bonait HixTO NOOpHil HE nixkaaB mo3uBaTUcs» [5, ¢. 337]); ocobnu-
BY pOJIb Ma€ 3i3HAHHA 1 KasATTS, a/pKe YCBIJIOMIJICHA IPOBHHA — 1€
nuisx 10 boxoro 1 nrojackkoro npoiieHHs («3a npu3HaHHs bor mpo-
maey», «Sk npu3HaBcs — PO3KBiTaBCs» [5, ¢. 338]); 3aKOH HE 3aBXKIU
JUISl BCiX PIBHMI, a e CyNepeuuTh NPUHIUITY PIBHOCTI BCIX mepen
3aKOHOM; JUIsl YCIIIIHOTO PO3B’sI3aHHS CyNIOBOI cIpaBU Tpeda AaTh
xabapa «(3aBapuBIIM Kallly, HE Kallyid Maclia», «XTO0 MacTHTbh, TOMY
Bi3 He CKpHUIHUTBHY») [5, c. 335]. Tobro craBieHHS A0 Cya0BOi cepu
OyJ10 HEOMHO3HAYHHUM: 3 OJTHOT'O OOKY, HaIIl Mpallypy YCBiIOMITIOBa-
T HEeOOXiHICTh CpaBeUIMBOTO CYAY, a 3 IHIIOT0, HaMarajucs B3a-
rajii oro yHMKaTH.

Y napemisix BHOKPEMITIOIOTBCS JISSIKI ACIIEKTH TOHSTTS «3aKOHY,
30KpeMa HaroJIomyeTbest Ha Jii boxkoro 3akoHy, 3aKOHIB MOpati, 10
BILIMBAIOTh Ha 3aKOHM rpomau. OCKUIbKH YKpaiHIli — IO PEirii-
Hi, TO y CTaBJIeHHi JJ0 IpaBa BOHH OLUIbIIE CIOJIBAIMCS Ha CIPaBe-
nuBicTh boxy, a He Ha moaceKy («Jlydde o mona, sk 10 cyda» [5,
c. 337]). Taki imei MOXYTh TIOSCHIOBATUCS I1I€ i BUCOKUM aBTOPHUTE-
TOM CBSIICHUKIB y CYCIUIBCTBI, aJKe caMe J0 HHUX JIFOAM HILIM 3a
Mopaoko, A0MOMOTOIO.

@dopmyBaHHS MPaBOBOI CBiIOMOCTI BigOyBajocsi B KOHTEKCTI pe-
JITIHHOTO BUXOBaHHS, OCKUIBKM PEJIiris BUMarajia BiJl BipyrOdoi Jito-
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JIMHY TOCTIMHOI BIAMOBIAAILHOCTI HE JIMIIE 32 BYMHKH, a U 33 TyMKH,
CIIOHYKaJIa JI0 TYMaHHOT'O 1 TOJIGPAHTHOTO CTaBJICHHS JIO IHIIMX JIFO-
neid. Y 3B’SI3Ky 3 IIUMHU iJIesIMH B TIApEMIisiX TOCTalOTh MOTHBH Boxoi
Kapu 1 IMOMCTH 3a HENPaBUIIbHY MOBEIIHKY: «bor He kapae npyTom»,
«bor xou He ckopeH, Ta BiydeH». BogHodac npucyTHi # inei boxoro
BCENPOIICHHS Y BUNAJKY IUPOro mokasHus — «bor mokoputhk, bor i
POCTUTHY [5].

OTke, IpaBOBE BUXOBAaHHs YKPAiHCHKOI'O HAPOMLy 3/1HCHIOBAJIOCS
B KOHTEKCTI MOPAJILHOI'0, BUXOBHOTO, COI[IaJIbHOT'0, PEIIITiIHHOrO BUXO-
BaHHs. BOHO BiOyBasioCs Ha OCHOBI TPaJMIIHHUX MPHUHIMITIB HAPOI-
HOTO BHMXOBaHHS: MPHUPOJIOBIIOBIIHOCTI, KYJILTYPOBIIIOBIIHOCTI,
ryMaHi3My, BpaxyBaHHSI CTaTeBUX, BIKOBUX, 1HIMBiAyaJbHUX OCOOIH-
BOCTEH, TBOPYOIO CTABJICHHS JIO JIMCHOCTI, CUCTEMAaTHYHOCTI, YTBEp-
JDKEHHST ONTUMI3MY, 3alTydeHHs 70 MIpalli, BAXOBaHHS B KOJICKTUBI.

BucHoBku. Y npoanaiizoBaHiii 30ipii MapeMiifHOTO marepiany
Martgiit Homuc mocrae amnojoreToM BUXOBHOTO ifieaiy, 10 IPyHTYyBa-
BCS HA 3arajbHONIOACHKUX 1 TPAIUIIMHUX HAIlIOHAJLHUX I[IHHOCTSIX.
YropsaHuk (HOpMYIIOE BIIACHY KOHIICHINIO MPABOBOTO BUXOBAaHHS
YKpaiHCBKOTO Hapody Ha OCHOBI NMPHHLMIIB BITYU3HSHOI €THOMEA-
roriku. OCHOBHMMM 3aco0amu BuXOBaHHS Martsiii Homuc BBakaB
YCHY HapoIHy TBOPYICTb, 3BMYai, TpaauLii Ta oOpsAaH, MpaIio, mpu-
pony, moOyT, TPOMAJICBKy IyMKY, CYCIITbHUH JOCBI.

BuBueHHs ifeil npaBOBOro BUXOBaHHS YKPATHCHKOrO HApOIy Ha OC-
HOBI TapemiifHOro Marepiany 3i 30ipku MatBist Homuca nano 3mory npo-
aHATI3yBaTH 0COONMBOCTI POpMYBaHHSI IPABOBOI CBIZIOMOCTI 1 KYJIbTYpH
B pi3HI ICTOPUYHI €TOXM; JaJ0 MiJICTaBH JjIsl BACHOBKY, 1110 OCHOBHUMH
JDKEepeNiaMi CTalli 3BUYA€BE MPaBO YKPATHCHKOro HApOIy 1 Tpaauiliil BiT-
YHM3HSHOI Cy/10BO1 cuctemu 3 YaciB KuiBcbkoi Pyci 1o cepemunu XIX cr.
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I ymeiixo 3. E.

HNJIEUN ITPABOBOI'O BOCIIMTAHUSA YKPAUHCKOI'O
HAPOJA B IEJATOTUMYECKOM HACJIEAUU MATBES
HOMMUCA: UCTOYHUKHU U ITPUHIUIIBI

Asmop cmambu ananuzupyem uoeu npagoso20 0CHUMAHUS 8 MBOPYECKOM HAC-
aeouu Mamees Homuca. C smoul yenvro [llymetixo 3. E. uccnedyem napemutinviil
@oHO cboprura « Yrpaunckue nocioguysl, no2ogopku u m. 0.» Mamees Homuca, a
Ha e20 0CHOBe onpedensen 0CoOeHHOCMU NPABOBO20 BOCNUMAHUS YKPAUHCKO20 HA-
pooa. Aemop npuxooum K 6ui800y, 4Mo UCMOYHUKAMU NPABOGLIX 6321510068 Mamees
Homuca 6viiu 0bviunoe npaso yKpauHcko2o Hapooa u mpaouyuu ome4ecmgeHHo20
CYyOOnpoU3800Ccmea om OPesHepyCcKo2o nepuoda 0o cepeoutnvt XIX eexa. Hoeu npa-
608020 BOCHUMAHUS YKPAUHCKO20 Hapoda Mameeii Homuc copmyruposan 6 KoH-
mekcme HapoOHOU NedazocuKi, Ha OCHOBE NPUHYUNOG DIMHONEOA20UKU.

Kntoueevie cnosa: npasosoe gocnumanue, napemuu, cOOPHUK, RPUHYUNDL, UC-
mounuxu, Mameeti Homuc.

Shumeiko Z.

THE IDEAS OF LEGAL EDUCATION OF UKRAINIANS IN
MATVIY NOMYS’ PEDAGOGICAL HERITAGE: SOURCES
AND PRINCIPLES

The author of this article analyzes the proverbs from the collection "Ukrainian
proverbs, sayings, etc." by Matviy Nomys, characterizes the features of legal
education based on samples of Ukrainian folklore. Shumeyko Z. concludes that the
customary law and traditions of Ukrainian proceedings from the ancient period to
the mid-nineteenth century were the sources ofMatviy Nomys’ legal opinions.

Matviy Nomys (1823 — 1901) is a famous Ukrainian writer, an ethnographer, a
folklorist, a linguist, a teacher, and a public figure. Shumeyko Z. determines that the
basic directions of Matviy Nomys’ creativity are folklore and literature.

Matviy Nomys’ collection "Ukrainian proverbs, sayings, etc." includes about
15,000 proverbs and 505 riddles.Proverb and sayings are divided into twenty
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sections: beliefs; nature, seasons; historical past; the strength and will of man;
social relationships, fate, misfortune; moral defects; human nature; stinginess and
generosity;, mind, foolishness; however, lies; "a lot" - "a little"; health, disease, and
death; love, marriage; neighbors, godfathers; "my" - "alien"; economic activity,
laziness; appearance; wishes, singing, dancing.

The analysis of each section of the collection makes it possible to formulate the
appropriate conclusions about a particular phenomenon, to develop the concept of
people's morality, describe the spiritual culture of the Ukrainian people.

Shumeyko Z. says that proverbs and sayings are generalized memory of
Ukrainian people. The proverbs are the findings of the life experiences that allow you
to formulate views on ethics, morality, and religion, historical and political events.

Matviy Nomys believed that the basic means of education is the native language,
folklore, a national mythology and symbolism, folk art, traditions, customs, rituals, games,
all genres of folklore, work, nature, life, public opinion, social experience, books, art.

The author concludes that Matviy Nomys in his collection "Ukrainian proverbs,
sayings, etc." formulated his conception of legal education on the basis of ethnic
pedagogy: compliance with nature, compliance with culture, nationality education,
education in labor, unity of training and education, communication to the life of native
people, humanity, activity and initiative of education, focus on universal moral values.

Key words: a legal education, the paremias, the collection, the principles, the
sources, Matviy Nomys.

VIIK 343.85
SxoBens 1. C.,
JIOKTOp IOPUIANYHUX HAYK, CTAPIINI HAYKOBUH CHIBPOOITHHK,
3aBigyBay BIAIUTY TOCHIKEHHS IPOOJIeM KpUMiHAIBHOTO
Ta KPUMiHAJILHO-BUKOHABYOTO TIpaBa,
HaykoBo-gociiiHuii iHCTUTYT BUBUEHHS IPOOJIEM 3JI0YMHHOCTI
imeHi akanemika B. B. Crammca HAIIpH Ykpainu, M. Xapkis;
Bacuaiok 1. M.,
anBokat BonmHcbkol Koserii ajgBokaris, M. JIyrpk

PO 3MICT JEAKUX NTPUHLUIIIB KPUMIHAJIBHO-
BUKOHABYOI JISAJbHOCTI IEPCOHAJIY OPTAHIB
TA YCTAHOB BUKOHAHHS IOKAPAHb YKPATHU

YV cmammi 30ilicneno ananiz amicmy OKpemux NPUHYUNI® KPUMIHATLHO-
BUKOHABYO20 3AKOHOO0ABCMBA, GUKOHAHHA | 8i00Y68AHHA NOKAPAHb, WO GUHAYEHI 8
3AKOHI MA N08 A3aHI 3 OISILHICMIO NePCOHANY OP2AHI8 MA YCMAHO8 BUKOHAHHS NO-
Kapanv, a Maxkodic 6Ka3aHi npobreMui nNumants ma c@opmynbo8ani Haykoso oorpy-
HMOBAHI WIISAXU X GUDIWUEHHS NO CYMI.

Knrouosi cnosa: npunyunu npasa, KpUMiHAIbHO-6UKOHAGYA OIANLHICMb, NEPCo-
Han, 3acyo0diceHull, opeaHu ma YCMmamo8u 6UKOHAMHS NOKAPAHb, NPABOSi 3acail,
cepa 8UKOHAHHA NOKAPAHD.
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MocranoBka mpodaemu. Y cr. 5 umaHOro KpuminaneHo-
BUKOHaBUOro konekcy (manmi — KBK) Vkpainu BuszHaueHuil mepenik
NPUHIUIIB, SKAMH Ma€ KEpPyBaTHUCh y CBOIM isSUTBHOCTI TEpPCOHAT
JepkaBHOT KpuMiHaJIbHO-BUKOHABYOI ciryxou (JIKBC) Ykpainu, T00-
TO CTBOPEHO HAJISXKHI 3aca]lil peajizallil MeTH i 3aBJjaHb KpUMiHAIbHO-
BHUKOHABUYOro 3akoHOjaBcTBa (cT. 1). bimbme Toro, i B KoHnctutymii
VYkpainu, 1 B iHIIMX 3akoHax Ykpainu (3okpema, «lIpo [lepkaBHy
KpHMIHaJIbHO-BUKOHABYY CIIy:k0y», «[Ipo mpobartito», «I[Ipo onepatu-
BHO-PO3IIYKOBY JiSUTBHICTB», 1H.) 3aKpilUIeH] TaKOX 3arajbHOHAYKOBI
Ta MDKray3eBi NPUHIMIN NpaBa, SKi MalOTh BPaxoBYBAaTHCh il 4ac
OL[IHKH JiSUTHOCTI TepCOHANy OpTaHiB Ta YCTAaHOB BHKOHAHHS IOKa-
pasb. [Topsin 3 MM cydacHUid CTaH KPUMiHAJTBHO-BUKOHABYOI JisSUTEHO-
cTi B YKpaiHi CBITYMTH MPO Te, IO JOTPHUMAHHS YCIiX 3a3HAUCHUX BH-
JUB MPHHIUITIB TIpaBa 3aJIMINAETHCS HA HU3bKOMY PIBHI, 1110, B CBOIO
4epry, BUCTYIA€ OJHIEIO 3 JETEPMIHAHT, siIka 0OYMOBIIIOE Ta MiABUIILYE
koH(uTiKTHICTH nepcoHany JIKBC Ykpainu, a Takok BUMHEHHS 3JI0YH-
HIiB fIK 3 OOKy IIMX Cy0’€KTiB KPUMiHAIbHO-BHKOHABYMX IMPAaBOBIIHO-
CHH, TaK 1 00 HUX.

Sk BCTAHOBJICHO B XOJI1 IIOT'O JIOCII/PKCHHSI, HCHAJICKHUN PIBEHb
JOTPUMAaHHS MEPCOHAIOM OpPTaHiB Ta YCTAaHOB BHKOHAHHS MOKapaHb
BHU3HAYEHNX Y 3aKOHI NPUHIMIIIB IiSUIbHOCTI OOYMOBIICHHH TaKOX
HEJIOCTaTHIM HAyKOBUM CYIPOBOJIOM O3HAuUEHOI MPOOIEeMaTHKH, 30K-
peMa i HECHCTEMHICTIO ii JOCHi/KEHHsS y Taly3l KpUMiHaIbHO-
BHUKOHABUOI'O TIpaBa.

Merta cTatTi nossrae y Tomy, o0 po3poOUTH HU3KY HAyKOBO 00-
IPYHTOBAaHHUX HA TEOPETHYHOMY DiBHI 3aXOiB, CIPIMOBAaHHUX HA YIO-
CKOHAJICHHSI 3MICTY OKPEMHX IPHUHIMIIB KpHUMiHAJIBbHO-BUKOHABYO]
nisutbHOCTI JIKBC Y)painu.

AHaji3 ocTraHHiX mocaimkeHsb i myOsikanmiii. Anani3 cy4acHol
HAayKOBOI JIITepaTypu 3aCBIIUMB, 10 3 OISy Ha pedopMallifiHi mpo-
1ecHu y KpUMiHaJIbHO-BUKOHABYIN cHcTeMi YKpaiHu aKTHBHOI po3po-
Okxu HaOynu MpoOJieMH KPUMiHATBHO-BUKOHABYOI AisUIBHOCTI TEpCo-
HaJly OpraHiB Ta YCTAaHOB BUKOHAHHS MTOKapaHb 3arajioM i IPUHIIMITIB
TaKol JIisUIbHOCTI 30kpema. Hacammepen ciij BUIUIMUTH HAYKOBI Ipa-
i Takux ydeHuX, sk ABtyxoBa K. A., baumypkum O. M., Bamu-
pu B. A., borarupsoBa 1. I'., Boratuprosoi O. 1., [Ixyxi O. M., Ko-
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Banierka B. B., Konaparimmuoi B. B., [lenucopoi T. A., Kon6a O. I'.,
Komoryna I. M., Kononenscbkoro B. ., Mepkynosoi B. O., Muxain-
ko I. C., IlasmoBa B.T. Crenantoka A. X., TpyOnukosa B. M.,
Suummaa M. M. T1a 1H.

Buknaxg ocHoBHOro marepiany. Y HayKOBHX JDKEpenax CJIOBO
«IIPUHIUI» PO3TILIAETHCS Y PI3HUX acleKTax, a caMme — Iie: a) OCHO-
BHE BUXIJHE TMOJOXKCHHS SKOi-HEOYJIh HAYKOBOi CHCTEMH, TEOpili,
i71eoNoriuHOr0 HaNpsAMY; 3acaaa; 0) 0COOMMBICTh, TIOKJIA/IeHa B OCHO-
BY CTBOpeHHs a0o 3/AiHCHEHHsI 4oro-HeOynb, crocid cTBOpeHHS abo
3MIACHEHHSI YOroCh; B) TIEPEKOHAHHS, HOPMa, TIPABHIIO, SIKUM Kepy-
€TBCSl XTO-HEOYAb y KUTTI, moBeinmi [1, c. 504].

Buxonsun 3 BUIICBHKIAJCHOTO Ta 3MICTY KpUMIHAIBHO-
BHKOHABYOI JisUTbHOCTI, BApTO KOHCTATYyBAaTH, IO MPUHIIMIIA KPUMi-
HaAJIBbHO-BUKOHABYOI AiSJIBHOCTI, EPCOHANTY OpraHiB Ta YCTaHOB BH-
KOHaHHS TIOKapaHb — 1€ 3aKpiljIeH] y HopMax IMpaBa NpaBuiIa, IKUMH
MAaIOTh KepyBaTUCh 3a3Ha4eHi OCOOM IIiJ] Yac peatizalii CBOIX MOBHO-
BaXkeHb y c(epi BUKOHAHHS MokapaHb. OCHOBHI MPHHIUIH AisIBHO-
cri JIKBC VYkpainu Bu3HaueHi B cT. 2 3akoHy YKpaiHu, a MPUHIUIH
npobaitii — B ct. 5 3akony Ykpainu «IIpo npobaiiiro».

Taxwuit myanizm (Big nat.dualis — moaBiiiHui) [2, c. 211] y Bu3Ha-
YCHHI BUXIJHUX TOJOXKEHb JNISJILHOCTI IMEPCOHATy OpraHiB Ta ycTa-
HOB BUKOHAHHS MOKapaHb HE TUTbKH, K CBITUUTH MPAKTHKA, 3HIKYE
eeKkTuBHICTh poOOTH LUX Oci0, aje ¥ HEeraTMBHO BIUIMBA€E Ha pe-
3yNbTaTUBHICTh (yHKUioHyBaHHA y minomy [AKBC Vkpainu. [pu
bOMY, 3HOBY X TaKH, SIK Yy pasi 3[IiliCHEHHS IHIIUX 3aXOAiB pedop-
MaliifHOro xapakrtepy y cdepi BUKOHAHHS TIOKapaHb, i B IbOMY BH-
MaJKy 3aKOHOJIaBelb HE JOTPUMABCS MiJ] Yac MPUUHATTS HOBOTO HOP-
MaTUBHO-IIPABOBOr0 akTa (y JaHOMY BUMNAJKy — 3aKOHY YKpaiHu
«[Ipo npobarito») TaKOro MPUHIKUIYY HOPMOTBOPYOCTI, SIK TPUHIHII
CHUCTEMHOCTI, BIJIIIOBITHO JI0 SKOT'O /I YaC CTBOPEHHS HOBHMX 3aKOHIB
CITiI BpaxOBYBAaTH CHCTEMHI BIIACTUBOCTI 3aKOHOJABCTBa (y 3a3Haye-
HIil CUTYyaIlil — mpUHIUIH, 110 Bu3Ha4eHi B ¢T. 5 KBK Ta cr. 2 3akony
VYxpainn «[Ipo [lepkaBHy KpuMiHaIbHO-BUKOHABUY CIYyKOy Ykpai-
Hu». binbiie Toro, i B 3akoHi «IIpo mpobamito», i B 3akoni «Ipo
JHepxaBHY KpUMiHAJIBHO-BUKOHABUY CIYKOy YKpaiHH» MpOIirHOpO-
BaHI 3araJbHOBU3HAHI TEOPETHUKO-METOOJIOTIHI MiIXOAH 3 [HUX ITH-
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TaHb, a caMe — 3aJIeKHO Bix cepu Aii NPUHIMITIB Y MEKaX CHCTEMH
MPUHIUIK TOJUISIOTECS Ha: a) 3araibHi; 0) MKrany3eBi; B) MPUHIH-
MY Migranxy3ed Ta IHCTUTYTIB npasa [3, c. 124].

3a Takoro miAXoAy NPUHIMIHK paBa OyayTh BiANOBIIATH CBOEMY
3MICTY, TOOTO 00’€KTHBHO BJIACTHBHM IpaBy BiANpPaBHUM Hayayam,
He3anepeyHuM BHMOraM (TIO3UTHBHHM 3000B’sS3aHHSM), sIKi CTaB-
JIATHCS JI0 YYACHUKIB CYCHUIbHUX BIJIHOCHMH 3 METOI T'apMOHIHHOTO
MOEAHAHHS 1HIUBITyalbHUX, TPYMOBHUX 1 TPOMAJICBKUX iHTepeciB [4,
c. 221]. Came BUXOASYH 3 BOTO (POPMYIOTHCS HOPMH, IHCTUTYTH Ta
ranysi mpaea, a TaKOXX MPUUMAIOTHCI HOPMATHBHI Ta 1HAWBiAyalbHI
MPaBoBi akTH (30KpeMa i Ti, MOBa MO sIKi BeNach BUIIIE) Ta 3IHCHIO-
€THCSl BECh MPOILIEC MPABOBOTO PETYIIIOBaHHS.

OTke, SIKIIO 3aCTOCYBATH 1€ TEOPETHKO-NPUKIAIHE TPABHIIO MTij
Yac CTBOPEHHS HOBMX HOPMAaTHBHO-NIPABOBHX AKTiB, TO CT. 2 3aKOHY
VYxpainn «[Ipo [lepkaBHy KpHMiHaJIbHO-BUKOHABUY CIIy:KOy YKpai-
HU» Ta cT. 5 3akony Ykpainu «[Ipo mpobariiro» ioriuuo 0ysiao 6 no-
MOBHUTH YaCTHHOIO IPYTOI0 TAKOTO 3MICTY:

«lisTbHICTh TIEpCOHANY OpraHiB Ta YCTaHOB BUKOHAHHS TOKa-
paHb, KpiM LBOTO, TPYHTYETHCS HA 3arajbHONPABOBUX, MIKIalTy3eBUX
MPUHIUNAX, 0 BU3HAYEHI Yy KPUMiHAJIbHO-BUKOHABUYOMY 3aKOHO-
JaBCTBI YKpaiHu.

Sk mokazanu pe3yiabTaTH LBOrO JOCITIIKEHHS, HEMAIOBAYKIINBE
3HAa4YeHHS Y 3aKOHOAABUOMY 3aKpilUIEHH] MPUHIMITIB AiSTIBHOCTI Mep-
COHaJly OpraHiB Ta yCTAaHOB BUKOHAHHS MMOKapaHb MalOTh i Ti BUCHO-
BKH YYEHHMX 3 O3HAYEHOI MpOoOJeMaTHKH, IO CTOCYIOThCS W MUTAaHb
CHIBBIJJHOIICHHS MPUHIUITIB 3aKOHOJIABCTBA Ta MPUHITUIIIB BiJIIOBIJI-
HOI NMPaBOBOI MOJITHKK Yy Till UM iHIIIH cdepi cycniabHOI AISTTBHOCTI.
30Kkpema, sIK BCTAHOBHJIM JIeIKi HayKOBII, 10CI HA JOKTPUHAIBHOMY
piBHI HeMae €AMHOI JYMKH PO CIiBBIJHOIICHHS MPHHLHUIIB KPUMi-
HaJbHO-BUKOHABUOI MOJITHKH, TPaBa, 3aKOHOAABCTBA Ta MisIIbHOCTI
OpTaHiB 1 yCTAaHOB BUKOHAHHS ITOKapaHsb [5, c. 42]. V 3a3HayeHill cH-
Tyarii, Ha nepekoHanHs Crenanioka A. X., 00’ €THYHOUNUM JJis BCIX
BU/JIIB IPUHIIMITIB MA€ CTATH TaKUH KPUTEPil, IKUH BUTIKAE 31 3MICTY
TEOPETUYHOTO MOJIOKEHHS PO T€, 1110 POJIb MPUHIUIIB Y (OpMYyBaH-
Hi KpUMIHAJIbHO-BUKOHABUOI'O 3aKOHOJIABCTBA 3yMOBIIEHA HASBHICTIO
y HHUX iJeaJbHHX YSBJIEHb MPO pPEANbHY METY KPHUMiHAIBHO-
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BHUKOHABYOI JISUTLHOCTI Ta MPO pe3ylbTaT 3yCHJIb aaMiHicTpamii op-
raHiB 1 yCTaHOB BUKOHAaHHA MOKapaHb [6, ¢. 21]. 3a Ttakoro mixxomy
NPUHIUINK KPUMiHAJbHO-BUKOHABUOIO 3aKOHOJABCTBA € BHPA30OM
TOJIOBHOTO, OCHOBHOI'O B JIAHOMY aKTi, BOHU BiJJ0Opa)karoTh, K 00-
I'PYHTOBAHO JIOBOJIUTH II€H JOCIITHUK CTpaTeriyHy TEHJCHIII0 HOro
PO3BUTKY, ITOKa3yl0UH, Ha 10 BOHO 30pPiEHTOBAHO [6, c. 21].

3a3Hadeni MeTOIOI0rTYHI 3acaay, BKIFOUYAIOUN W Tl aCIIEKTH, IO
HOCSITh TUCKYCIHHMI XapakTep, W CKIajJl METOAOJOTiYHEe MiIIPyHTS
JOCIIPKEHHS 3MICTy MPHHLHUIIB KPUMiHAILHO-BUKOHABYOI JIiSUTBHO-
CTi IepCOHaNy OpraHiB Ta YCTAHOB BUKOHAHHS MoKapaHb. [Ipu oMy
CNIiJ| 3a3HAYMTH, 110, BPaXOBYIOUM OCOOJUBY 3HAYYIIICTh IEBHHUX
npuHIUMiB [3, c. 124], BUOKpeMiIeHI OCHOBONONOKHI MPUHIUMH [Ti-
suibHOCTI niepconany JAKBC VYkpainu, T00TO Ti, 1110 CKIanu (yHJa-
MEHTalbHI 3acagu (YHKUIOHYBaHHS LUX OCi0 y cdepi BUKOHAHHS
nokapanb (CxkakyH O. ®. BiIHOCHTH iX J0 3araJlbHUX MPHUHIIUIIIB
npaea) [4 c. 224].

Jlo OCHOBOMOJIOKHUX (3arajbHUX) NPUHIMIIB KpPUMiHAJIBHO-
BHUKOHABYOI AiSUIBHOCTI MEPCOHATY OpraHiB Ta YCTAHOB BHUKOHAHHS
MOKapaHb MOXKHA BiZJTHECTH HACTYIIHI.

[Mpuntmn cnipaBeqIuBOCTI (i CIIPaBEATUBICTIO Y TOKTPUHAIb-
HUX JDKepenax po3yMilOTh NpaBUiIbHE, 00’ €KTHBHE, HEylepeKeHe
CTaBJICHHS JIO KOT'0-, 40ro-HeOyb [1, ¢. 629]).

VY Teopii nmpaBa el MPUHIMIT PO3TIISIIAETHCS Y TAKMX ACHEKTaxX:
a) popMasbHOMY: 0 OJHAKOBOI'O BapTO CTABUTHCh OJHAKOBO);
0) 3MICTOBHOMY: BTUTIOETBCS B TaKOMY 3arajllbHOMY HpPUHIIMIIL, SIK
MPOMOPLiiHICT; B) MPOLIEAYPHOMY: BUMarae J0JepKaHHs MPOLeay-
PHHUX TpaBWJ, CIPSMOBAaHHMX Ha 3a0e3Me4YeHHS CIpPaBEIJIHMBOrO pe-
3yIbTaTy, HE3aJIeKHO BiJ] iHIKMX oOcTaBuH [3, c. 125-126].

Ines dbopmanpHOI cripaBeATUBOCTI MPUCYTHS B CAMOMY MOHSTTI
MpaBa, sIKe 32 CBOEIO MPHUPOJOI0 € HOPMATUBHUM SBHIIEM, a came: 3
OIHOTO OOKY, IIe MpaBO 00’€KTHBHE, TOOTO — I CYKYIHICTb HOPM
mpaBa, MO BHpaKeHi (330BHI 00’ €KTUBOBaHI) y BIAMOBIAHUX IOPUIH-
YHHUX JDKepenax, HOPMAaTHBHO-TIPAaBOBHX akTax (IIOAO 3aCyKEHHX
10 11030aBJICHHS BOJIi, HATIPUKJIAA, I1i HOPMH 3aKpIIUICHI B CT. CT. 8,
9, 107 KBK), cynoBux pimeHHsX (SK MijcTaBa BUKOHAHHS KpUMi-
HanpHOrO mokapanHs (ct. 4 KBK)), mpaBoBux 3BHuasx Tomo |[3,

194



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1(1),2017

c. 88], a 3 iHmoro OOKy, SIK MPaBo Cy0’€KTUBHE, SKE HAJIEKUTH OKpe-
MUM ocobam (cy0’ekram) (Hanmpukiai, cT. 18 3akony Ykpainu «lIpo
HepxaBHY KpHUMiHaJbHO-BHKOHABUY CIIyOy YKpaiHW» BHU3Hauae
npaBa Ta 00OOB’SI3KH IEPCOHAY OpraHIiB Ta YCTAaHOB BUKOHAHHS I10-
KapaHb) i MOJSATa€E B HASBHOCTI Y KOXKHOTO 3 HUX MEBHUX IOPUANY-
HUXMOJKIJIMBOCTEH, SIKi B CBOIO Uepry IOB’si3aHi 31 3MICTOM THX Ipa-
BHJI, 3 IKUX CKJIQJIa€ThCs MpaBo 00’ ekTuBHE [3, c. 88].

CamMe B Takill SIKOCTI PaBO 37aTHE BUKOHYBaTH POJIb HE3alliKaB-
JieHol 0co0H, SKa BUpIlIye KOH(IIIKTH, 1110 BUHUKAIOTh MiX TEpCOHa-
nom JIKBC VYkpainu Ta 3acymkeHuMHU. binblie TOro, TakuM 4HHOM
MpaBoO Ma€ 3JaTHICTh JEMOHCTPYBATH HEYNEpeIKEHICTh 1 MOCTiI0B-
HICTb SIK Y CTBOpPEHHI, TaK i y 3acTocyBaHHI npaBuil. [Ipu npomy Mi-
HIMaJIbHOIO YMOBOK CIPaBEUIMBOCTI € 3a00poHa cBaBLLIA [3,
c. 125]. Tak, y u. 1 cr. 16 3akony Ykpaiau «[Ipo [depxaBHy KpuMi-
HaAJIBHO-BUKOHABYY CIYXO0y YKpaiHW» 3a3Ha4eHO, IO KOPCTOKi, He-
JIFOJICBKI 200 TakKi, 10 MPUHUKYIOTh JIFOJICBKY TiHICTb, JIii € HeCyMi-
CHHMHU 31 cIy0010 i pobOTOI0 B OpraHax, B yCTaHOBaX BHKOHAaHHS
MoKapaHb Ta CIJUUX 130yATOpax. Y TpaBoBid cdepi, BKIIOUAIOYH
cdepy BUKOHAHHS MMOKapaHb, popMaNbHa CIPABEIIUBICTh YTUTIOETh-
csl B mpuHIMMi GopmanbHoi piBHOCTI, Ky Koncrutyniitauit Cyn Y-
palHH TUIyMa4uTh SIK BIIACTUBICTH MPaBa, BUPAKEHY, 30KpeMa, y PiB-
HOMY IOPHJIUYHOMY Maciitabi moBemiHku [7]. SIk y 3B’SI3Ky 3 MM
3a3HaueHo B 1. 16 mocranoBu [Inenymy BepxoBHoro Cyny Ykpainu
Bix 26 O6epesns 1993 p. Ne 2 «[Ipo cynoBy MpakTUKy B CHpaBax Ipo
3JI0YHMHH, TI0B’SI3aHi 3 MOPYIIEHHSIMHU PEXUMY BiIOYBaHHS MOKapaHHS
B MICISIX 1M030aBJIEHHS BOJI», MOPYLIEHHS PEXKUMY YTPUMaHHS y BU-
MpaBHi KOJOHIT HE MICTUTHh O3HAK 3JIICHOI HEMOKOPH, SKIIO TpPEe-
CTaBHUK aJMIHICTpallil KOJIOHII He 3BEpTaBCs JI0 3aCYKCHOTO 3 KOH-
KpETHHMH BHMOT'aMH 3 I[bOT0 MpuBoAy [8, ¢. 113].

Pesynbraté 1bOro JOCHIIDKEHHS TIOKa3ylOTh, [0 3MICTOBHA
CTIpaBeIUIMBICTh YTUTIOETHCS B TAKOMY 3arallbHOMY NMPUHIMIIL TIpaBa,
SK mponopuiiHicTs [3, c. 126]. Koncturyuiitauii Cyn Ykpainu y pi-
menHi Big 20 yepBHs 2007 p. Ne 5-pr/2007 (crpaBa 1070 KpeauTo-
piB MiAIPHEMCTB KOMYHaJIbHOI (POPMH BJIACHOCTi) BU3HAB L€l MIPUH-
IIMIT 1JICEF0 T iJICOJIOTIEI0 CIIpaBeIMBOCTI [9].
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3MICTOBHA CIIPAaBEUIMBICTh BUMArae, sk JIOBOJWTH Y CBOi po0o-
tax [lorpeOusk C. 1., mponopIiiitHOCTI FOPUIUYHOT BiIIOBITAIBHOCTI
BUYMHEHOMY MPaBONOPYILICHHIO, BCTAHOBIEHHS 1 JAW()epeHIIIFOBaHHS
MyOTIYHO-TTPABOBUX OOMEKEHb 3aJIKHO BiJ] KOHKPETHUX OOCTaBHH,
IO 3YMOBIIOIOTH iX 3ampoOBajKEHHS, BCTAHOBIICHHS 1 3aCTOCYBaHHS
CrpaBeIUIMBUX Ta ePEKTUBHUX (opM mepepo3noiiny CyCHiIbHOTO
JIOXOJIy 3 METOI0 3a0e3nedueHHs 100po0yTy BCiX rpomaisH [3, ¢.126].
CTOCOBHO KpHMiHAJTBHO-BUKOHABYOI HisutbHOCTI mepconany JIKBC
VYkpaiHu 3MICTOBHA CIIPaBEUIMBICTh MOJISATAE Y TOMY, IO 3aCTOCOBYE
Ti Y iHIII 3aCO0M BIUTUBY Ha 3aCY/XKEHOro, 3a3Ha4€Hi 0COOM MAarOTh
JOTPUMYBATHUCS BCTAHOBJICHOTO B 3aKOHI MOPSIKY. Tak, BiAMOBIAHO
1o 4. 1 ct. 137 KBK Ykpainu marepiaiabHi 30MTKH, 3aNI0/IisHI JIepKa-
Bi 3aCy/KEHMMHU IIiJl 4ac BiNOyBaHHS MOKAapaHHs, CTATYIOTbCS 3 iX-
HBOT'O 3apO0iTKY 3a TIOCTaHOBOIO HavajbHHKA KONOHil. Ilpu mpomy,
SIK TIPABWJILHO 3 I[LOT0 MPHUBOAY 3a3Hauae Skosern 1. C., HeOOrpyH-
TOBaHE PIIICHHS MPO CTATHEHHS MaTepiaJbHUX 30UTKIB MOXE HE
TINBKH MiAIpBaTH aBTOPUTET HayallbHWKAa yCTAHOBH, & W 3HU3UTH
edexr yciei BUXOBHOT po0OOTH, IO MPOBOIMIIACK 13 3acymkeHuMH |10,
c. 407], To0TO Take pilIeHHs 3MICTOBHO OyJie HECTIPaBeITMBHM.

AHaJIOriuH1 HACKIAKA MOXXYTh HACTaTH ¥ y pa3i HOpyLIEHHS 3Mi-
CTy MPOLIEAYPHOI CIPaBeUIMBOCTI, SIKa BUMArae JIoJiepKaHHs Mpolie-
JOYpHUX TpaBWI, CIOPSMOBAaHMX Ha 3a0€3MEeYeHHs CIpaBeINBOCTI
pe3yabTaTy, HE3AJIKHO Bij iHIIMX oOcraBuH [3, c. 126]. 3okpema,
BigmosigHo g0 BuMor 4. 2 cT. 137 KBK, 10 BHHECEHHS MOCTAHOBU
PO CTATHEHHS MaTepialibHUX 30MTKIB, 3aMOITHUX 3aCYPKCHUMU JI0
no30aBiieHHs BOMi, Ma€ OyTH BCTAHOBJIEHWH pO3Mip 30HMTKiB, 00CTa-
BHHH, 3a IKHX iX OyJIO 3aB/IaHO, i CTYIiHb BUHH 3aCy)KEHOT'0 B 3aI10-
nistHHi 30uTKiB. [Ipu 11boMy B mpolieci mepeBipku y HbOro OepeThes
MUCbMOBE TIOSICHEHHSI, 8 TIOCTAHOBA TPO CTATHEHHS 30MTKIB Oroio-
LIYETHCS 3acyKEHOMY Mif] po3nucky (4. 3 cr. 137 KBK).

Takum 4MHOM, TUTBKH Y pasi AoTpuMaHHS (HOpMaibHOI, 3MiCTOB-
HOI Ta MPOLEAYPHOI YACTUHH MPUHIMITY CIPaBETMBOCTI KPUMIHAIIb-
HO-BUKOHABYOI JisUTLHOCTI MEPCOHATY OpPraHiB Ta yCTAaHOB BUKOHAH-
HATIOKapaHb OyJIe BiJIOBIaTH OCHOBOIOJIOKHUM MPHUHIIAIIAM TIPaBa,
Ha SKUX IPYHTYETBHCS MPaBO SK 3arajJbHOOOOB’SI3KOBHH COIiabHHM
perynsaTop, sAkuii 3a0e3nedye 3MiCTOBHY JICTITHMAIIiIO MpaBa, BU3HA-
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Yae pO3YMIHHS «IIPaBUIILHOTO» 1 «HEMPaBUIILHOTOY, € JOPOTOBKa30M
y BCTaHOBJICHHI MEXI MiX JO3BOJICHHM 1 HEIO3BOJICHUM Y CYCITiJIb-
HHX BigHOCHHAX [3, c. 125].

Ax 3 uporo mpusoay 3ayBaxuin CrenmaHiok A. X. Ta ABTY-
x0B K. A., 3HauCHHS XapaKTePUCTUKHU MPOIIECYaTbHOI POPMU JisTHHO-
CTi SIK HAyKOBOI'O IHCTPYMEHTY ITi3HaHHS KpHUMiHAJIBbHO-BUKOHABYO]
JUSUTBHOCTI TIOJISITA€ Y TOMY, IO Ta YU 1HIIA MPOIEaypa MOCTA€E SK MO-
Jienb, HeoOXiJJHa y BUBYEHHI 1HIIMX HANpsMiB JisUTbHOCTI OpraHiB Ta
YCTaHOB BUKOHAHHS TOKapaHb (COLiaJbHO-TIEAArori4Hoi, TPYIOBOI,
npodiIaKTUYHOI, OIlepaTHBHO-PO3LIYKOBOI Ta iH.) [11, ¢. 798].

VY pimenni Koncturynilinoro Cyay YkpaiHu Bix 2 nucromana
2004 p. Ne 15-pn/2004 (cmpaBa mpo NPU3HAUEHHS CYAOM OLIbII
M’SIKOTO TIOKapaHHSA) y 3B’SI3Ky 3 [IMM 3a3HA4eHO, L0 CHpPaBEIIH-
BICTh — OJIHA 3 OCHOBHHX 3aca]l paBa; BOHA € BUPIIIAIHHOI Yy BU-
3Ha4YeHH1 WOT0 SIK PEryyiiropa CycHiUIbHUX BiJTHOCHH, OJHUM i3 3a-
raJIbHOJTIIOJICBKUX BUMIpPIB TipaBa [7].

Takum camMuM IUIIXOM i€ ¥ cymoBa mpakTuka. Tak, y m. 2 moc-
taHoBu [Inenymy BepxoBnoro Cyay Ykpainu Bin 24 sxotHs 2004
poky Ne 7 «IIpo npakTuKy MpH3HAYEHHS CyJaMid KPUMIHAJIBHOTO I10-
KapaHHsD)» 3BEpHYyTa yBara CyJiB Ha Te, IO KOJIM CAaHKLis 3aKOHY, 3a
SKHM 0co0y BU3HAHO BUHHOIO, HapiBHI 3 T030aBICHHSM BOJIi HA TIEB-
HUU CTPOK nepeadavae OLTBIIT M’SIKi BUJIU TTOKapaHHS, ITiJ] 4ac MocTa-
HOBJICHHSI BHPOKY MOTPiOHO OOrOBOpIOBATH MUTaHHS MpPO NpHU3HA-
YCHHS MTOKapaHHs, HE OB’ A3aHOro 3 no30aBiaeHHsIM Boi [12, ¢. 232].

BucnoBku. BpaxoByioun 3a3HayeHe Ta CYTHICHI O3HaKH IMPHH-
numy crapasemauBocti, ciin cr. 135 KBK Ykpainu nonoBHUTH yac-
TUHOI BOCBMOIO TaKOI'0 3MICTY:

«PimeHHs mpo nepeBeseHHs 3aCyHKEHOT'0 B MOPSIKY CTATHEHHS
JI0 TIPUMILIEHHS] KAMEPHOTO TUIY IUCIMILTIHAPHOK KOMICi€l0 Mpuii-
MA€ThCsl y BUMAJKY, KOJIW IHIIMMU TepeadadeHIMH Y 3aKOH1 3ac00a-
MU BHIIPABIICHHS Ta pecoliaizamii, a TaKoX 3aX0JaMH CTSATHEHHS,
0 3aCTOCOBYIOTBCS JI0 0Ci0, 1M030aBJICHUX BOJI, HE MOXKHA JIOCSTTU
METH KPUMIHAJIBHOT'O TIOKapaHHS».
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SIxoBen U. C., Bacwiok U. H.

O COAEP KAHUU HEKOTOPBIX ITPUHIIUIIOB
YIrOJIOBHO-UCIHIOJITHUTEJIbHOM NESTEJIbHOCTH
IEPCOHAJIA OPTAHOB U YUYPEXJIEHUI
UCHOJIHEHUSI HAKA3ZAHUI YKPAUHBI

B cmamve nposeden amanuz cooepoicanusi OmOeIbHbIX NPUHYUNOE VeONI08HO-
UCNOJHUMENIbHO20 3aKOH00ameﬂbcm6a, UCNONHEHUs. U OMObIBAHUSL Hakaaanm?, KO-
mopuvle onpec)ejzeHbl 6 3AKOHE U C6A3AHbL C OesIMEIbHOCIbIO nepconania op2aHos u
VUpestcOeHUll UCNOTHEHUsT HAKA3AHUL, a MAaKdce YKa3aubl npodieMHble 60NPOCHL U
chopmynuposarvl HAyyHO 0OOCHOBAHHbIE NYMU UX PEWEHUs. NO CYWECMEB).

Knwuesvie cnoea: npuryunsvl npaea, y20Jl108HO-UCNOJIHUMEIbHAA oesimerv-
HOCMb, NEPCOHAT, OCYIHCOCHHBIU, OPeaHbl U VUPEHCOeHUs. UCNOTHEHUST HAKA3AHUIL,
npaeoevle OCHO6bl, ccj)epa UCNONIHEHUsT HAKA3AHULL

Yakovets 1. S.,Vasilyuk I. M.

ABOUT CONTENTS OF SOME PRINCIPLES OF CRIMINAL
AND EXECUTIVE ACTIVITY OF PERSONNEL OF BODIES
AND INSTITUTIONS OF PERFORMANCE OF
PUNISHMENTS OF UKRAINE

The article analyzes the content of the separate principles of the criminal-executive
legislation, the execution and serving of sentences, which are defined in the law and
related to the activities of the personnel of the organs and penal institutions, as well as
identified problem issues and formulated scientifically substantiated ways of resolving
them in substance.

Key words: principles of law; Criminal-executive activity; personnel,; condemned;
Penal organs and institutions, Legal principles; Scope of punishment.
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